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PRESENT: 

Hon.  SAMUEL  MAXWELL,  Chw  Justiok 
HoN.T.L.NORVA^)J^^ 
How.  A.  M.  POST,       f 


John  Burkholdeb  v.  John  Fonner. 

[Filed  Fbbbuaby  17, 1883.] 

t.  Beal  Estate  Agents :  Gommissions:  Evidence.  In  sn  aciion 
to  reooyer  com  missions  for  selling  re»l  estate,  the  defendant 
denied  plaintifT' s  employment,  or  that  he  was  instramental  in 
making  the  sale,  and  averred  thst  it  was  negotiated  by  persons 
other  then  the  plaintiif  Upon  the  trial  the  parahaser  was 
called  as  a  witness,  who,  after  having  minutely  detailed  all 
the  facts  in  eonnection  with  the  purchase,  and  from  whom 
he  receiTod  the  information  that  the  property  was  npon  the 
market,  was  asked  to  state  ftom  whom  he  mad^  the  purchase, 
whieb  being  objected  to,  the  witness  was  not  permitted  to  an- 
swer.   Heldf  No  error. 

Hl  ;  :  iNSTBUcnoNS.    EM,  That  the  charge  of  the 

conrt  &irly  submitted  to  the  jury  all  controTerted  questions  of 
fad 
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Biirkholder  t.  Fooner. 

Error  to  the  district  court  for  Hall  oountj.  Tried 
below  before  Harrison,  J. 

Thummd  &  Piatt,  for  plaintiff  in  error,  cited :  BvUer  v. 
Kennard,  23  Neb.,  359;  Nicholas  v.  Jones,  Id.,  816;  -4n- 
derson  v.  Cox,  16  Id.,  10. 

Abbott  &  Caldwellj  contra. 

NORVAL,  J. 

The  plaintiff  in  error  brought  suit  in  the  district  oourt 
to  recover  the  sum  of  $500  as  oompensation  for  services 
alleged  to  have  been  rendered  by  him  in  the  sale  of  certain 
real  estate  owned  by  the  defendant  The  jury  returned  a 
verdict  for  the  defendant. 

John  Fonner,  in  1885,  owned  a  farm  in  Hall  county, 
consisting  of  880  acres,  which  he  leased  to  the  plaintiff  and 
his  two  brothers  for  that  year  at  a  cash  rental.  In  the 
month  of  February,  1886,  the  defendant  traded  the  farm, 
with  other  lands,  to  one  Levi  Cox,  for  a  stock  of  goods. 

The  testimony  introduced  on  behalf  of  the  plaintiff  tends 
to  show  that  at  the  time  the  defendant  leased  the  &rm, 
Mr.  Fonner  agreed  if  the  plaintiff  procured  a  purchaser  for, 
or  succeeded  in  selling  the  farm,  for  $17,000,  he  would  pay 
the  plaintiff  for  his  services  $500. 

The  testimony  of  the  defendant  is  to  the  effect  that  he 
never  employed  the  plaintiff  and  never  had  any  conversa- 
tion with  him  upon  the  subject,  but  that  he  engaged  West 
&  Scblotfeidt  to  sell  the  property;  that  they  effected  the 
exchange  with  Levi  Cox,  and  defendant  paid  them  therefor. 

It  appears  that  Mr.  Cox  learned  of  the  land  being  for 
sale  through  conversations  had  with  the  defendant  and  Mr. 
Scblotfeidt  in  Grand  Island  on  February  19,  1886.  It 
was  then  arranged  that  Mr.  Scblotfeidt  should,  the  next 
day,  drive  Mr.  Cox  out  to  see  the  land,  which  he  did.  On 
the  way  out  they  met  the  plaintiff,  who  was  then  residing 
on  the  land,  and  Mr.  Cox  was  introduced   to  him,  and 
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pkuDtiff  was  then  informed  that  they  were  going  to  look  at 
the  place.  In  answer  to  an  inquiry  made  by  Mr.  Ck>z,  the 
plaintiff  described  the  lands,  stated  the  number  of  bushels 
of  grain  raised  thereon  the  previous  season,  and  spoke  of 
the  place  in  the  highest  terms.  He  also  mentioned  that  he 
had  to  go  to  Grand  Island,  but  that  his  brother  was  at 
home  and  would  show  them  the  premises.  After  this  con- 
versation Mr.  Cox  and  Mr.  Schlotfeldt  drove  to  the  farm 
and  did  not  see  the  plaintiff  again  until  after  the  exchange 
was  effected.  Two  or  three  hours  were  spent  in  examining 
the  property,  the  same  being  exhibited  by  Mr.  Schlotfeldt 
and  one  F.  G.  Biirkholder,  a  brother  to  the  plaintiff.  Cox 
and  Schlotfeldt  then  returned  to  Grand  Island,  and  in  the 
evening  the  trade  was  agreed  upon. 

The  first  error  assigned  arises  upon  the  exclusion  of  cer- 
tain testimony  offered  by  the  plaintiff.  On  his  behalf  Levi 
Cox,  the  purchaser  of  the  farm,  was  sworn.  Near  the  close 
of  the  direct  examination  of  the  witness,  and  after  he  had  mi- 
nutely detailed  all  the  facts  in  connection  with  the  exchange 
of  the  properties,  substantially  as  already  stated  in  this  opin- 
ion, he  was  asked  by  plaintiff's  counsel  to  state  from  whom 
he  purchased  the  farm,  and  upon  whose  representations  he 
relied  in  making  the  same.  To  the  question  the  defendant 
objected  as  being  irrelevant,  incompetent,  and  immaterial, 
and  calling  for  the  opinion  of  the  witness,  which  objection 
was  sustained  by  the  court.  We  are  unable  to  see  any  error 
in  the  ruling.  The  question  is  clearly  incompetent  as  call- 
ing for  the  conclusion  of  the  witness  upon  a  material  issue 
in  the  case,  which  it  was  the  province  of  the  jury  to  deter- 
mine. It  was  for  the  jury  to  say,  from  all  the  facts  and 
circumstances  proven,  under  proper  instructions,  whether 
or  not  Mr.  Cox  exchanged  for  the  farm  through  plaintiff's 
instrumentality. 

It  is  finally  insisted  that  the  court  erred  in  giving  the 
fourth  instruction,  which  reads :  ^'  If  you  find  from  the 
evidence  that  the  defendant  employed  the  plaintiff  to  sell 
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the  farm  and  procure  a  purchaser  therefor,  and  if  you 
further  believe  that  the  purchaser,  Levi  Cox,  received  the 
information  which  led  to  the  purchase  of  said  farm  from 
other  parties  than  the  plaintiff,  and  that  plaintiff  did  not 
sell  said  farm  or  obtain  or  procure  a  purchaser  for  the 
same,  then  the  plaintiff  cannot  recover,  and  you  will  find 
for  the  defendant/'  The  only  criticism  made  upon  tlif^ 
instruction  by  plaintiff  in  error  is  that  it  is  contrary  to 
law,  and  conflicts  with  the  first  and  second  paragraphs  of 
the  charge  of  the  court.  The  objection  urged  is  not  well 
founded.  The  instruction  complained  of,  taken  in  con- 
nection with  the  other  instructions  given,  correctly  stated 
the  law  and  was  applicable  to  the  facts  proven.  Although 
plaintiff  was  employed  to  sell  the  farm,  yet,  if  the  pur- 
chaser and  owner  were  not  brought  tc^ether  through  his 
instrumentality,  but  from  information  the  purchaser  re- 
ceived from  persons  other  than  the  plaintiff,  and  theplaint- 
iff  did  not  effect  the  sale  or  exchange,  he  was  not  entitled 
to  compensation.  The  charge,  as  a  whole,  recognizes  this 
doctrine.  The  fourth  paragraph  of  the  charge  does  not  in 
any  manner  conflict  with  the  first  and  second  instructions, 
which  merely  stated  the  plaintiff's  side  of  the  proposition. 
Upon  the  whole  we  are  satisfied  that  the  cause  was  fairly 
submitted  to  the  jury.     The  judgment  is 

Affirmed. 
The  other  judges  concur. 
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F.  M.  Persinger  v.  L.  Tinkle, 

[Filed  Febbuary  17,  1892.] 

Knal  Order :  Quashing  Summons  Not.  The  dedBion  of  the 
district  oonrt,  sostaiDiog  the  defendant's  motion  to  quMh  the 
senrioe  of  summons  made  apon  him,  is  not  such  a  final  order  as 
can  be  reviewed  by  the  supreme  ooart  on  error,  until  a  final 
judgment  is  rendered. 

Error  to  the  district  oourt  for  Platte  county.  Triedi 
below  before  Post,  J. 

Lee  &  Thompson,  and  Sullivan  &  Reeder,  for  plaintiflT 
in  error. 

M.  WhitmoyeTy  and  /.  X.  Albert^  oontray  cited,  contend- 
ing that  the  order  was  not  final,  Wddh  v.  CaJhovflti^  22 
Neb.,  166. 

NORVAL,  J. 

This  action  was  brought  in  the  oourt  below  by  the 
plaintiff  in  error  to  recover  the  sum  of  $1,604  and  inter- 
est as  damages  for  the  wrongful  conversion  by  the  defend- 
ant of  a  quantity  of  dry  goods.  A  summons  in  regular 
form  was  issued  by  the  clerk  of  the  district  court,  which 
contained  the  indorsement  of  the  amount  for  which  plaint- 
iff would  take  judgment  if  the  defendant  failed  to  appear. 
The  writ  was  placed  in  the  hands  of  the  sheriff,  who  re- 
turned that  he  served  the  same  by  delivering  to  tite  defend- 
ant personally  a  copy  thereof,  with  all  the  indorsements 
thereon.  Subsequently  the  defendant  appeared  specially 
for  the  purpose  of  challenging  the  jurisdiction  of  the  court 
to  render  judgment  against  him  for  any  sum,  for  the  reason 
that  the  copy  of  the  summons  served  upon  and  delivered 
to  the  defendant  contained  no  indorsement  of  the  amount 
for  which  plaintiff  asked  judgment.  Before  the  court  ruled 
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upon  the  defendant's  challenge  to  the  jurisdiction,  the 
plaintifT,  upon  his  own  behalf,  as  well  as  on  behalf  of  the 
sheriff,  moved  the  court  for  leave  to  the  sheriff  to  amend 
the  copy  of  the  summons  served  upon  the  defendant^  by 
making  the  indorsements  thereon  conform  to  the  indorse- 
ments on  the  original  summons,  which  motion  was  over- 
ruled and  an  exception  taken.  The  objections  to  the 
jurisdiction  of  the  court  were  sustained,  and  the  service  of 
the  summons  quashed. 
Two  errors  are  assigned : 

1.  In  denying  the  motion  of  the  plaintiff  for  leave  to 
the  sheriff  to  amend  the  oopy  of  the  summons  left  with 
the  defendant. 

2.  In  sustaining  the  challenge  to  the  jurisdiction. 

It  is  claimed  by  the  defendant  in  error  that,  in  the  ab- 
sence of  a  final  judgment  in  the  case,  the  orders  oomplained 
of  cannot  be  reviewed  on  error,  because  they  are  not  final. 
We  think  the  position  is  well  taken.  The  statute  has  con- 
ferred jurisdiction  upon  the  supreme  court  to  review  by 
proceeding  in  error  a  judgment  rendered  or  final  order 
made  by  the  district  court  (Code,  sec.  582.)  By  section 
581  of  Civil  Code,  a  final  order  is  defined  to  be  ''an  order 
affecting  a  substantial  right  in  an  action,  when  such  order 
in  effect  determines  the  action  and  prevents  a  judgment, 
and  an  order  affecting  a  substantial  right  made  in  a  special 
proceeding,  or  upon  a  summary  applicalion  in  an  action 
after  judgment.'^  Clearly  neither  of  the  rulings  sought  to 
be  reviewed  fall  within  the  above  definition  of  a  final  or- 
der. They  were  not  made  in  a  special  proceeding,  nor  upon 
a  summary  application  in  an  action  after  judgment.  Nei- 
ther of  the  orders  of  the  district  court  had  the  effect  to  de- 
termine  the  action  and  prevent  a  judgment,  although  the 
final  disposition  of  the  cause  was  thereby  postponed.  The 
order  quashing  the  service  was  the  last  order  made  in  the  case 
by  the  district  court,  so  far  as  the  record  before  us  discloses. 
There  has  been   no  final  disposition  of  the  case,  but  the 
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action  is  still  pending  in  the  lower  court.  There  is  noth- 
ing to  prevent  the  plaintiff  from  having  an  alias  summons 
issued  and  served  upon  the  defendant  and  a  final  judgment 
rendered  against  him  on  the  merits.  In  the  absence  of  a 
judgment  finally  disposing  of  the  case^  this  court  has  no 
authority  or  juri.sdiction  to  act. 

In  Brown  v.  Edgerton,  14  Neb.^  453^  it  is  ruled  that  an 
order  vacating  a  judgment  during  the  term  at  which  it  was 
rendered  is  not  a  final  order,  and  is  not  reversible  on 
error. 

In  Artman  v.  West  Point  Mfg.  Co.,  16  Neb.,  572,  it  is 
held  that  the  setting  aside  of  the  verdict  of  a  jury  and  grant-  . 
ing  a  new  trial  is  not  a  final  order. 

In  AepinwaU  v.  Aspinwall,  18  Neb.,  463  an  order 
awarding  alimony  pendenU  lUe^  it  is  held  cannot  be  re- 
viewed on  appeal  or  error  before  a  decree  granting  or  re- 
fusing a  divorce. 

In  Brown  v.  Rice,  80  Neb.,  236,  it  is  held  that  the  de- 
cision of  the  district  oourt  in  sustaining  the  defendant's 
motion  to  quash  the  service  against  him  by  publication  is 
not  such  a  final  determination  of  the  plaintiff's  right  of 
action  as  can  be  reviewed  on  error. 

It  follows  that  we  have  no  jurisdiction  of  the  case,  and 
the  petition  in  error  is 

Dismissed. 

Maxwell,  Ch.  J.,  ooncurs. 

Post,  J.,  having  presided  in  the  district  court,  did  not 
offer  an  opinion. 
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Bale :  Conditional  Ck)NTBACT  Fob:  Validity.  A  contract  for 
the  tale  and  delivery  of  personal  property  upon  condition  that 
the  title  ia  to  remain  in  the  vendor  until  the  parchase  price  is 
paid,  ia  invalid,  as  against  purchasers  in  good  faith,  jadgment 
and  attaching  creditors  of  the  vendee,  without  notice,  nnleas  % 
copy  of  the  contract  is  verified  and  filed  in  the  manner  pointed 
out  in  section  26,  chapter  32,  of  the  Compiled  Statutes. 

Errob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Davis,  J. 

Howard  B,  Smith,  and  Clinton  N»  Powell^  for  plaintiff 
in  error,  cited :  McCormiek  o.  Stevenaonf  13  Neb.,  72. 

ComwA  &  Robertson,  contra,  cited :  Garwood  v,  Garwood, 
4  Hal.  [N.  J.  L.],  198;  Dani^  v.  Sorrelk,  9  Ala.,  436; 
Tutvnler  v.  Montgomery,  73  Id.,  263. 

NORVAL,  J. 

On  August  11,  1888,  and  for  some  time  prior  thereto, 
William  R.  Eaton  and  M.  A.  Eaton  were  engaged  in  the 
confectionery  business  in  Omaha,  under  the  firm  name  of 
Eaton  Bros.  On  that  day  two  attachment  suits  were  com- 
menced against  them,  one  in  favor  of  Henry  J.  Druce,  and 
the  other  by  McCague  Bros.  The  writs  of  attachment 
were  delivered  to  Louis  Peterson,  plaintiff  in  error,  as 
constable  for  execution.  The  officer  attached  the  stock  of 
Eaton  Bros.,  the  attachment  of  Druce  having  priority.  In 
the  stock  was  the  soda  water  fountain  in  controversy  in 
this  suit 

On  the  25th  day  of  August,  1888,  Henry  J.  Dmce  ob- 
tained  judgment  in  his  suit  for  |45  and  costs,  and  on  the 
12th   day  of  October,  1888,   McCague  Bros,  recovered 
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jiiclgment  in  their  action  for  the  sum  of  $500  and  costa.  The 
former  judgment  was  paid  in  full,  and  the  latter  partly 
paid  out  of  the  proceeds  of  the  attached  property. 

While  the  property  was  in  the  possession  of  the  consta- 
ble onder  the  two  writs  of  attachment,  the  defendant  in 
error  brought  this  suit  to  recover  the  possession  of  the  soda 
fountain,  which  was  taken  by  the  sheriff  under  the  writ  of 
replevin,  and  delivered  to  the  defendant  in  error.  The 
oue  was  tried  to  a  jury,  which  resulted  in  a  verdict  in 
fiivor  of  James  W.  Tufts,  the  plaintiff  below. 

The  evidence  shows  that  on  the  21st  day  of  March,  1888, 
James  W.  Tufls  sold  the  fountain  to  Eaton  Bros,  for  the 
agreed  price  of  $2,000,  of  which  $500  was  to  be  paid  in 
cash,  and  the  balance  was  to  be  paid  in  monthly  payments 
of  |50  each,  with  interest  at  five  per  cent.  Tlie  contract 
was  in  writing,  and  contained,  among  others,  the  fol- 
lowing stipulation:  ''The  delivery  of  said  apparatus,  etc., 
to  be  conditioned  upon  compliance  with  the  above  terms 
and  conditions,  and  said  apparatus  to  remain  the  property 
of  James  W.  Tufta  till  paid  for.''  Neither  the  contract 
nor  a  copy  thereof  was  filed  in  the  office  of  the  clerk  of 
Douglas  county.  The  sum  of  $500  had  been  paid  on  the 
fountain,  and  no  more.  The  defendant  in  error  claims 
the  property  by  virtue  of  the  clause  of  the  contract  above 
quoted. 

The  evidence  introduced  on  behalf  of  the  plaintiff  be- 
low tended  to  show  that  prior  to  the  levying  of  the  attach- 
ments McOague  Bros,  were  notified  of  the  terms  of  the 
contract  under  which  Eaton  Bros,  held  the  fountain,  and 
that  nothing  had  been  paid  thereon  except  the  $500.  The 
defendant's  evidence  was  to  the  effect  that  McCague  Bros, 
had  no  notice  of  the  contract  of  conditional  sale,  bat  sup- 
posed that  Eaton  Bros,  were  the  absolute  owners  of  the 
fountain. 

The  question  for  determination  arises  upon  the  instruc- 
tion of  the  court  to  the  jury  to  return  a  verdict  for  the 
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plaintiff.  Whether  the  court  erred  in  directing  the  ver- 
dict depends  upon  the  construction  placed  upon  section  26, 
chapter  32  of  the  Compiled  Statutes,  which  provides 
'^  That  no  sale,  contract,  or  lease,  wherein  the  transfer  of  title 
or  ownership  of  personal  property  is  made  to  depend  upon 
any  condition,  shall  be  valid  against  any  purchaser  or 
judgment  creditor  of  the  vendee  or  lessee  in  actual  posses- 
sion, obtained  in  pursuance  of  such  sale,  contract,  or  leascy 
without  notice,  unless  the  same  be  in  writing,  signed  by 
the  vendee  or  lessee,  and  a  copy  thereof  filed  in  the  office 
of  the  clerk  of  the  county  within  which  such  vendee  or 
lessee  resides;  said  copy  shall  have  attached  thereto  an  af- 
fidavit of  such  vendor  or  lessor,  or  his  agent  or  attorney, 
which  shall  set  forth  the  names  of  the  vendor  and  vendee 
or  lessor  and  lessee,  or  description  of  the  property  trans- 
ferred, and  the  full  and  true  interest  of  the  vendor  or  les- 
sor therein.  All  sucli  sales  and  transfers  shall  cease  to  be 
valid  against  purchasers  in  good  faith,  or  judgment  or  at- 
taching creditors  without  notice,  at  the  expiration  of  five 
years,  unless  such  vendor  or  lessor  shall,  within  thirty 
days  prior  to  the  expiration  of  the  five  years  from  the  date 
of  such  sale  or  transfer,  file  a  copy  thereof,  verified  as 
aforesaid,  in  the  office  of  said  clerk,  and  the  said  vendor 
or  lessor  may  preserve  the  validity  of  his  said  sale  or 
transfer  of  personal  property  by  an  annual  refiling  in  the 
manner  as  aforesaid,  of  such  copy/' 

As  between  Tufls  and  Eaton  Bros,  and  all  others  with 
notice,  it  must  be  held  that  the  title  and  ownership  of  the 
fountain  did  not  pass  to  Eaton  Bros,  until  they  complied 
with  the  conditions  upon  which  the  sale  was  made,  by  pay- 
ing the  entire  purchase  price  to  the  vendor.  Were  it  not 
for  the  above  section  of  the  statute,  the  sale  of  personal 
property  on  condition  that  the  title  or  ownership  should 
not  pass  to  the  purchaser  until  the  purchase  money  is  paid 
would  be  valid  and  binding  as  against  the  creditors  of  the 
vendee^  even  though  a  copy  of  the  contract  of  sale  was  not 
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recorded,  and  the  creditors  had  do  notice  thereof.  This 
was  expressly  declared  jn  AuUman  v.  MaUory^  5  Neb.,  178. 
The  question  is,  how  far  this  rule  has  been  changed  bj 
statute?  It  is  ai^ued  hy  defendant  in  error,  and  such  was 
the  theory  of  the  court  below,  that  the  section  quoted  has 
the  effect  only  to  protect  bona  fde  purchasers  and  judg- 
ment creditors  of  the  vendeeor  lessee,  and  that  it  affords 
no  protection  to  attaching  creditors.  By  the  first  part  of 
the  section  it  is  enacted,  "  that  no  sale  *  *  *  shall  be 
valid  against  any  purchaser  or  judgment  creditor  of  the 
vendee  or  lessee  in  actual  possession,  obtained  in  pursuance 
of  such  sale,  contract,  or  lease  without  notice,  unless  the 
same  be  in  writing,  signed  by  the  vendee  or  lessee,  and  a 
copy  thereof  filed  in  the  office  of  the  clerk  of  the  county,'^ 
etc  If  this  provision  stood  alone,  the  construction  con- 
tended for  by  the  defendant  in  error  would,  doubtless,  be 
sound,  unless  it  shoqld  be  held  that  when  the  plaintiff  in 
attachment  recovers  a  judgment,  his  rights  as  a  judgment 
creditor  relate  back  to  the  time  of  the  levy  of  the  attach- 
ment. Whether  the  doctrine  of  relation  applies  we  will 
not  now  stop  to  discuss  or  determine,  for  as  we  read  the 
first  part  of  the  section,  in  connection  with  the  provisions 
following  it,  we  conclude  that  it  was  the  intention  of  the 
legislature  to  place  attaching  creditors  upon  the  same  foot- 
ing with  judgment  creditors  as  regards  conditional  sales 
and  leases  of  personal  property.  It  is  a  familiar  rule  ap- 
plied in  the  construction  of  statutes  that  all  the  provisions 
of  an  act  are  to  be  construed  together,  giving  effect,  if  pos- 
sible, to  every  word  therein.  It  will  be  observed  that  the 
section  under  consideration  also  declares  that  '^all  such 
sales  and  transfers  shall  cease  to  be  valid  against  purchas- 
ers in  good  faith  or  judgment  or  attaching  creditors  with- 
out notice  at  the  expiration  of  five  years,''  unless  a  copy  of 
the  contract  is  again  filed  with  the  county  clerk  within 
thirty  days  prior  to  the  expiration  of  the  five  years,  and 
the  validity  of  the  sale  or  transfer  may  be  preserved  by  an 
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annaal  refiling  of  such  oopy.  It  is  evident  that  a  condi- 
tional sale  or  transfer  of  personal  property  could  not  cease 
to  be  valid  as  to  attaching  creditors  without  notice  un- 
less such  sale  or  transfer  was  oiice  valid  as  against  such 
creditors.  It  is  not  reasonable  to  suppose  the  legislature 
would  have  required^  as  it  has  done,  that  copies  of  condi- 
tional sale  contracts  be  filed  before  the  expiration  of  five 
years  from  their  date,  and  annually  thereafter,  in  order  to 
preserve  their  validity  as  to  attaching  creditors,  if  such 
contracts  were  valid  as  to  such  creditors,  in  the  first  in- 
stance, without  filing.  The  necessity  is  much  greater  for 
requiring  copies  of  such  contracts  to  be  filed  in  the  first 
instance  in  order  to  make  such  sales  valid  as  to  attaching 
creditors  for  the  five  years  following  the  sale  than  after 
that  period,  for  the  reason  that  in  most  cases  the  conditions 
upon  which  the  sales  are  made  will  have  been  fulfilled  be- 
fore the  five  years  have  elapsed,  leaving  but  a  small  pro- 
portion of  such  contracts  in  force  after  that  time  to  be  af- 
fected by  the  section.  If  such  contracts  are  valid  without 
filing  for  five  years  as  against  attaching  creditors,  why 
should  they,  after  that  time,  be  annually  refiled  so  as  to 
preserve  their  validity  as  against  such  creditors  ?  We  think 
it  was  the  policy  of  the  legislature  to  place  attaching  cred- 
itors on  an  equality  with  creditors  who  have  reduced  their 
claims  to  judgments,  so  far  as  conditional  sales  of  personal 
property  are  concerned,  and  tiiatsuch  intention  is  manifest 
from  the  language  employed  in  the  section  quoted. 

We  have  examined  the  three  authorities  cited  by  the  de- 
fendant in  error.  Daniel  v.  Sorrells  et  al.f  9  Ala.,  436,  is 
based  upon  the  statute  of  Alabama,  relating  to  the  r^istry 
of  conveyances  of  real  estate  which  declares  that  ''all  deeds 
recorded  within  six  months  from  the  date  of  their  execu- 
ion,  shall  have  force,  and  be  valid  and  operative  between 
the  parties  thereto  and  subsequent  creditors  and  purchas- 
ers; and  all  deeds  recorded  after  the  expiration  of  six 
months  shall  be  valid  and  operative  from  the  date  of  their 
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registration,  as  to  creditors  and  subsequent  purchasers; 
Provided^  The  same  shall  be  valid  at  all  times  between 
the  contracting  parties  thereto/'  It  was  ruled  that  the  sec- 
tion did  not  apply  to  creditors  at  large,  but  such  as  have 
obtained  a  lien  by  the  recovery  of  a  judgment. 

The  statute  of  that  state  was  subsequently  changed  by 
substituting  the  term  judgment  creditors  for  the  word  cred- 
itor. Under  the  section  as  thus  changed  the  case  of  Tut- 
toiler  V.  Montgomery,  73  Ala.,  263,  arose,  in  which  it  was 
held  that  the  only  class  of  creditors  protected  by  the  stat- 
ute against  unr^istered  conveyances  of  land,  whether  ab- 
solute or  conditional,  are  judgment  creditors.  The  case  of 
Oanoood  v,  Onrwoodj  4  Hal.  [N.  J.  Eq.],  193,  construes  the 
statute  of  New  Jersey,  which  declares  that  every  deed  or 
conveyance  of  or  for  any  lands,  tenements,  or  hereditaments 
to  any  purchaser  of  the  same,  shall  be  void  and  of  no  ef- 
fect against  a  subsequent  judgment  creditor,  or  bona  fide 
purchaser  or  mortgagee,  for  a  valuable  consideration,  not 
having  notice  thereof,  unless  such  deed  or  conveyance  shall 
be  acknowledged  or  proved  and  recorded,  or  lo<lged  for 
that  purpOjjc  within  fifteen  days  after  the  time  of  signing, 
sealing,  and  delivering  the  same.  It  was  held  that  when 
judgment  is  rendered  on  an  attachment,  and  not  earlier,  the 
plaintiff  acquires  the  character  of  a  judgment  creditor^  and 
that  the  omission  to  record  a  deed  within  fiftieen  days  after 
it  is  executed  does  not  invalidate  it,  if  recorded  before 
judgment  is  rendered,  although  the  land  was  previously 
attached.  The  statutes  under  which  these  cases  were  de- 
cided are  materially  different  from  our  own.  They  do  not 
include  the  term  '^attaching  creditors''  which 'api)ears  in 
the  section  we  have  under  consideration,  and  the  authori- 
ties cited  do  not  conflict  with  the  construction  we  place 
upon  our  statute. 

As  the  evidence  before  the  jury  was  conflicting  as  to 
whether  McCague  Bros,  or  their  attorneys,  prior  to  the 
levy  of  the  attachments,  were  informed  of  the  lien  of  Tuft» 
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upon  the  fount^iiiy  the  court  should  not  have  directed  a 
verdict^  but  should  have  submitted  the  disputed  question  of 
fact  to  the  jury  for  their  determination.  If  the  attaching 
creditors  or  their  attorneys  had  such  notice,  it  is  as  effectuul 
as  the  filing  of  the  contract  to  render  the  sale  and  transfer 
valid.  The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings. 

Revei^sed  and  remanded. 
The  other  judges  concur. 


56    600' 

JJ^  Gus.  Weinecke  v.  State  op  Nebraska. 

[Filed  Febbuabt  17,  1892.] 

1.  Criminal  Law:  Obstructions  on  Ratlboad  Track.    HM, 

That  the  evidence  Jostifies  the  fiodinx  of  the  jury  that  the  de- 
fendant was  gaUty  of  wUlfully  and  malicioosly  placing  an  ob- 
■troction  opon  the  railroad  track  as  alleged  in  the  information. 

2.  :  Confessions.  When  the  crime  charged  is  fully  estab- 
lished by  competent  tj^timony,  the  free  and  voluntary  confession 
of  the  defendant  may  be  proven  for  the  purpose  of  connecting 
him  with  the  offense. 

3.  • :  Conviction  on  One  Count,  Acquittal  on  Another. 

The  information  contains  two  counts,  each  charging  a  separate 
offense.  There  was  a  verdict  of  guilty  ntider  one  count,  and  an 
acquittal  of  the  other,  though  the  evidence  would  have  justified 
a  convjction  of  both  offenses  charged.  Hetdt  That  the  findings 
are  not  inconsistent  with  each  other,  and  that  the  accused  was 
not  prejudiced  by  the  findings  returned  in  his  favor. 

4.  :    The  tenus  of  an  offense  may  be  proven  like  any 

other  fact  in  a  criminal  case.  It  need  not  be  established  by  di- 
rect testimony,  nor  in  the  words  of  the  information,  but  ii  from 
the  fiicts  in  evidence  the  only  rational  conclusion  which  can  be 
drawn  is  that  the  crime  was  committed  in  the  county  alleged, 
the  proof  is  sufficient. 
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5.  :  Yabiancs.     There  is  no  Tariance  between  the  allegations 

of  the  second  count  of  the  information  and  the  evidence  intro- 
daoed  in  support  thereof. 

6.  :  BsNTENCB:  RkYIEW.     When  the  sentence  imposed  in  • 

criminal  case  is  wiihin  the  limits  fixed  by  statute,  it  will  not 
be  disturbed,  unless  it  appears  that  there  has  been  an  abuse  of 
discretion. 

Erbor  to  the  district  court  for  Merrick  county.  Tried 
below  before  Post,  J. 

A,  Ewing,  for  plaintiff  in  error. 

Oeo.  H.  Hastings,  and  W.  T.  Thompson^  contra,  cited: 
1  Greenleaf,  Ev.,sec8.  6,  217,219;  1  Bishop,  Crim.Proc., 
sees.  348,  4856;  People  v.  Manning,  48  Cal.,  336;  Whar- 
ton, Crim.  Ev.  [9  Ed.],  sec.  108;  State  v.  Tamer,  6  Bax. 
[Tenn.],  201;  Casey  v.  State,  20  Neb.,  159;  2  Thompson, 
Trials,  sec.  2606. 

NORVAL,  J. 

The  information  upon  wliich  the  plaintiff  in  error  was 
tried. contains  two  counts.  In  the  first  count  the  accused 
18  charged  with  willfully  and  maliciously  displacing  and 
removing  the  spikes  and  bolts  from  one  of  the  rails  of  the 
track  of  the  main  line  of  the  Union  Pacific  railroad.  By 
the  second  count  he  is  charged  with  willfully  and  ma- 
liciously placing  an  obstruction  upon  and  across  the  track 
of  said  railroad.  Upon  the  trial  the  plaintiff  in  error  was 
acquitted  upon  the  first  count,  and  a  verdict  of  guilty  was 
returned  upon  the  second  count  of  the  information.  A 
motion  for  a  new  trial  was  filed,  allying  the  following 
grounds : 

'^1.  The  verdict  is  not  sustained  by  sufficient  evidence. 

"  2.  The  verdict  is  contrary  to  law. 

"3.  Error  of  law  occurring  at  the  trial." 

The   motion  was  denied,  and  thereupon  the  defendant 
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was  sentenced  to  imprisonment  in  the  penitentiary  for  five 
years. 

The  prosecution  was  brought  under  section  93  of  the 
Criminal  Code,  which  provides  that  '^ every  person  who 
shall  willfully  and  maliciously  remove,  break,  displaoe, 
throw  down,  dest1*oy,  or  in  any  manner  injure  any  iron, 
wooden,  or  other  rail,  or  any  branches,  or  branchways,  or 
any  part  of  the  tracks,  or  any  bridge,  viaduct,  culvert, 
trestle  work,  embankment,  parapet,  or  otbex  fixture,  or  any 
part  thereof,  attached  to  or  connected  with  such  tracks  of 
any  railroad  in  this  state,  now  in  operation,  or  which  shall 
hereafter  be  put  in  operation,  or  who  shall  willfully  and 
maliciously  place  any  obstruction  upon  the  rail  or  rails, 
track  or  tracks,  of  any  such  railroad,  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than  one  year 
nor  more  than  twenty  years,"  etc. 

Neither  in  the  petition  in  error  nor  the  brief  filed  is 
any  complaint  made  of  the  instructions,  or  of  any  ruling 
of  the  trial  court  in  the  admission  and  rejection  of  testi- 
mony, but  the  principal  ground  urged  for  reversal  is  that 
the  verdict  is  not  justified  by  the  evidence.  By  undisputed 
testimony  it  is  shown  that  near  12  o'clock  of  the  night 
of  August  24,  1890,  and  a  short  distance  from  the  town  of 
Chapman,  in  Merrick  county,  all  the  spikes  and  bolts  were 
removed  from  one  of  the  rails  which  formed  a  part  of  the 
main  track  of  the  railroad,  then  owned  and  operated  by  the 
Union  Pacific  Railway  Company,  and  a  steel  daw-bar, 
about  six  feet  long  and  two  inches  thick,  was  placed  in 
such  position  upon  one  of  the  rails  of  the  track  and  against 
a  tie,  as  would  most  likely  have  derailed  a  train,  had 
one  attempted  to  pass.  The  testimony  also  shows  that  the 
tool  house  of  the  company  at  Chapman  station  was  broken 
open  and  the  claw-bar  in  question  taken  therefrom. 
Shortly  after  12  o'clock  of  the  night  referred  to,  the  de- 
fendant went  into  the  office  of  the  railway  company  at 
Chapman  and  informed  the  night  operator  that  the  track 
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had  been  tampered  with.  The  section  men  were  at  onoe 
notified,  who  soon  made  th(i  necessary  repairs.  At  the  re- 
quest of  the  operator,  the  defendant  accompanied  the  section 
men  and  showed  them  the  place.  He  returned  with  the 
men  to  Chapman,  where,  shortly  thereafter,  he  was  arrested 
upon  the  charge  for  which  he  was  subsequently  tried  and 
convicted.  Soon  after  the  defendant's  arrest  he  was  placed 
in  jail  at  Grand  Island,  where  he  occupied  a  cell  with  one 
John  Mulroy,  who  was  detained  therein  as  a  witness  for 
the  state  in  a  criminal  case  pending  in  Hall  county. 

Upon  the  trial  of  the  defendant,  John  Mulroy  was  called 
as  a  witness  for  the  state,  who  testified  on  direct  examina- 
tion, as  follows : 

Q.  Did  you  ever  see  the  defendant  before? 

A.  Yes,  sir. 

Q.  Where  did  you  see  him  ? 

A*  In  Grand  Island. 

Q.  In  the  jail  at  Grand  Island? 

A.  Yes,  sir. 

Q.  You  was  there  detained  as  a  witness? 

A.  Yes,  sir. 

Q.  When  did  you  see  him  ? 

A.  The  morning  aft«r  ]}e  done  this  act. 

Q.  Do  you  know  the  time  he  was  brought  to  jail  there 
— ^about  the  time?  * 

A.  Yes,  sir ;  it  was  Monday  morning,  about  6  o'clock. 

Q.  On  that  day  did  you  hear  him  say,  or  anything  said, 
in  regard  to  what  he  was  there  for? 

A.  No,  sir;  not  right  then. 

Q.  W^hen  did  you? 

A.  The  next  day  after. 

Q.  What  did  you  hear  ? 

A.  The  next  night  he  was  crying  in  bed. 

Q.  Whether  you  know  what  he  was  there  for? 

A.  Yes,  sir;  he  asked  me  what  I  was  in  for,  and  I  told 
him ;  and  I  asked  what  he  was  in  for,  and  he  told  me. 
6 
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Q.  What  did  he  say  ? 

A.  He  Baid  on  account  of  the  train  wreck ;  he  tried  to 
wreck  a  train  down  here,  and  that  was  what  they  had  him 
for. 

Q.  Did  he  sleep  with  you? 

A.  Yes,  sir ;  in  the  same  bed  with  me. 

Q.  Did  you,  after  that  time,  hear  him  say  anything 
about  the  matter? 

A,  Yes,  sir;  that  night  when  I  went  to  bed  he  was  lay- 
ing in  bed,  and  he  was  crying,  and  I  asked  what  was  the 
matter;  he  said  he  was  sorry,  and  I  says,  sorry  for  what? 
he  said  sorry  for  doing  it;  and  I  said,  did  you  do  it?  and 
he  said  yes ;  and  I  said,  what  did  you  do  it  for  ?  and  he 
said  he  thought  he  could  make  some  money;  and  I  got  up 
and  told  the  watchman  outside;  and  then  I  went  up  and 
told  the  prisoners  in  the  jail — told  them  all. 

A  rigid  cross-examination  of  the  witness  failed  to  break 
down  or  impair  his  testimony  given  in  chief,  but  shows 
that  he  was  a  disinterested  witness  and  had  no  bias  or 
prejudice  against  the  accused. 

Fred.  G.  Schaffer,  the  deputy  sheriff  of  Merrick  county, 
testified,  in  effect,  that  a  short  time  before  the  trial  the  de» 
fendant  stated  to  the  witness  thai  he  displaced  the  rail  and 
placed  the  obstruction  upon  the  track. 

The  defendant  testified  that  he  started  on  foot  from 
Grand  Island  between  3  and  4  o'clock  in  the  afternoon  of 
August  24th,  following  the  railroad  track  to  a  point  about 
half  mile  west  of  Chapman.  It  being  about  dusk  and 
having  no  money  to  pay  for  lodging,  he  went  into  a  corn-> 
field  about  three  rods  from  the  railroad,  made  a  bed  upon 
the  ground  with  his  overcoat  and  some  corn-stalks,  where 
he  laid  down  and  went  to  sleep.  We  quote  from  the  rec- 
ord his  version  of  what  took  place:  *^I  commenced  to 
sleep,  and  after  I  woke  up  again  I  heard  a  train  come,  and 
I  woke  up  again  and  laid  down  a  while  then,  and  I  woke 
up  and  heard  somebody  pounding  on  the  iron,  and  I  went 
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up  and  looked  at  it,  and  I  thought  it  was  the  section  men^ 
and  I  saw  two  men  there  working,  and  I  went  back  again 
and  laid  down  and  thought  over  it,  that  I  didn't  see  any 
lights,  and  I  went  out  again  and  saw  what  they  were  doing 
there;  and  I  went  to  the  railroad  crossing  a  little  further 
down  there,  and  them  fellows  saw  me  and  hollowed  to  me 
to  stay  there  or  come  up  to  them,  and  I  didn't  go  and  they 
commenced  to  swear  and  come  up  to  me;  and  I  went  down 
the  track  and  soon  as  I  commenced  to  go  down  they  com- 
menced to  run  after  me  and  I  run  too,  and  afterwards  they 
shot  at  me,  and  I  went  to  the  depot  and  told  the  night  op- 
erator what  I  saw  there." 

On  cross-examination  the  defendant  testified,  among  other 
things,  as  follows : 

Q.  How  long  do  you  think  you  had  been  asleep  befort 
you  woke  up? 

A.  I  couldn't  tell  how  long  it  was. 

Q.  What  woke  you  up? 

A.  First  I  heard  a  train  coming  by. 

Q.  Did  the  train  go  by  ? 

A.  Yes,  sir. 

Q.  How  long  after  the  train  went  by  was  it  before  you 
heard  these  men  at  work  ? 

A.  Must  be  a  half  an  hour  or  something  like  that, 

Q.  And  you  was  awake  all  that  time  ? 

A.  I  was  laying  down,  kind  of  dozing. 

Q.  You  wasn't  fast  asleep? 

A.  No,  sir. 

Q.  And  you  was  kind  of  awake  for  about  a  half  an 
hour? 

A.  Yes,  sir. 

Q.  And  then  you  heard  what  ? 

A.  Somebody  working  on  the  railroad  with  irons. 
Somebody  pounding. 

Q.  Did  you  hear  any  voices? 

A.  Yes,  sir;  I  heard  someone  talk. 
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Q.  Could  70a  understand  what  they  said,  whether  they 
were  talking  in  English  or  some  other  language? 

A.  No,  sir ;  I  could  not  tell. 

Q.  How  long  did  you  hear  them  pound  this  way  before 
you  got  up  and  went  towards  them  ? 

A.  I  looked  up  and  went  up  there. 

Q.  Did  you  get  up  on  your  feet? 

A.  Yes,  sir. 

Q.  And  could  you  see  anybody? 

A.  No,  sir. 

Q.  You  went  out  of  the  corn-field  ? 

A.  Yes,  sir. 

Q.  And  why  couldn't  you  see  them,  was  the  com  so 
high? 

A.  The  corn  was  in  the  road  there. 

Q.  And  then  what  did  you  do? 

A.  I  went  out  to  the  road  and  then  I  seen  two  men 
there. 

Q.  How  far  was  these  two  men  from  you  when  you  got 
to  the  edge  of  the  corn  ? 

A.  They  were  a  little  ways. 

Q.  Were  they  as  far  as  from  here  to  that  door  over 
there? 

A.  No,  sir ;  they  were  i\ot  quite  so  far. 

Q.  What  did  they  say  to  you  ? 

A.  They  didn't  say  anything  then;  I  thought  it  was 
the  section  men  and  I  went  back. 

Q.  Went  back  to  bed? 

A.  Yes,  sir;  and  I  laid  down  again  and  thought  on  it, 
and  if  the  section  men  ought  to  have  some  light  of  some 
kind,  and  I  didn't  see  any  light. 

Q.  When  you  went  out  to  the  edge  of  the  corn  yon 
could  see  these  men  at  work,  could  you? 

A.  Yes,  sir. 

Q.  And  they  could  see  you  if  they  looked? 

A.  Yes,  sir. 
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Q.  And  they  kept  on  with  the  work? 

A.  Yes,  sir. 

Q.  And  they  had  no  light? 

A.  No,  sir. 

Q.  And  it  was  a  rather  cloudy  night? 

A.  Yes,  sir. 

Q.  And  you  went  back  to  your  bed  ? 

A.  Yes,  sir. 

Q.  How  long  did  you  stay  there  before  you  heard  any^ 
more  noise? 

A*  I  heard  a  noise  right  along. 

Q.  You  didn't  say  a  word? 

A.  No,  sir. 

Q.  They  kept  at  work? 

A.  Yes,  sir. 

Q.  And  you  went  out  again  ? 

A«  Yes,  sir. 

Q.  Why? 

A.  I  wanted  to  see  what  was  there. 

Q.  Because  you  thought  they  didn't  have  any  light  f 

A.  Yes,  sir. 

Q.  And  section  men  would  have  a  light? 

A.  Yes,  sir. 

Q.  And  you  didn't  think  of  that  till  you  got  back  to 
your  bed  ? 

A.  No,  sir. 

Q.  And  you  went  where,  then  ? 

A.  To  the  crossing. 

Q.  How  far  was  that  from  where  they  went  to  work? 

A.  About  three  or  four  rods,  I  guess. 

Q.  And  then  what  took  place? 

A.  I  stood  there,  and  I  guess  they  seen  me  or  heard  me 
and  they  hollowed  at  me. 

Q.  What  did  they  hollow  to  you  ? 

A.  What  am  I  doing  there  ? 

Q.  What  else  did  they  say  to  you  ? 
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A.  They  came  to  me. 

Q.  Tou  said  on  your  direct  examination  they  hollowed 
to  you  to  come  to  them? 

A»  No,  sir. 

Q.  I  understood  you  to  say  they  hollowed  to  you  to 
come  and  you  started  the  other  way.  What  did  they  say 
to  you  ? 

A.  They  hollowed  to  me  what  am  I  doing  there? 

Q.  What  you  were  doing  there? 

A,  Yes,  sir. 

Q.  More  than  one  hollow? 

A.  Yes,  sir ;  only  that  one  fellow  hollowed  at  me. 

Q.  Hollow  loud? 

A.  Yes,  sir. 

Q.  Did  he  swear? 

A.  Yes,  sir^-called  me  names  and  everything. 

Q.  Did  he  swear  before  you  started  to  run  ? 

A.  Well^  so  soon  as  he  commenced  to  swear  at  me  I 
went  down  the  road  and  when  I  commenced  to  run  he 
commenced  to  call  me  bad  names. 

Q.  You  went  down  the  railroad  ? 

A.  Yesy  sir. 

Q.  Toward  Chapman ;  you  run  down  that  way? 

A.  Yes,  sir;  towards  Chapman. 

Q.  And  he  kept  hollowing  for  you? 

A.  Yes,  sir. 

Q.  And  then  what  else  did  they  do. 

A.  After  they  run  after  me  and  I  run  too  they  com- 
menced to  shoot  at  me  too. 

Q.  How  many  shots  ? 

A.  Four  shots. 

Q.  Did  you  count  them  ? 

A.  I  heard  four  shots. 

Although  the  defendant  denies  under  oath  that  he  com- 
mitted the  offense^  the  weight  and  credit  to  be  given  his 
testimony  was  for  the  jury  to  determine  after  they  had 
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considered  all  the  facts  and  circumstances  in  evidence.  In 
weighing  the  testimony^  they  doubtless,  as  they  had  a  per- 
fect right  to  do,  took  into  consideration  his  interest  in  the 
result  of  the  case,  the  reasonableness  of  his  story  as  to  his 
whereabouts  and  actions  on  the  night  the  offense  was  com- 
mitted, and  his  admissions  made  out  of  court.  We  are 
not  surprised  that  the  jury  did  not  accept  the  defendant's 
story  as  being  true.  It  is  improbable  that  the  persons 
whom  the  defendant  claims  to  have  discovered  molesting 
the  track  should  complete  their  work  after  knowing  they 
were  detected,  and  then  pursue  the  one  who  discovered 
them  in  their  crime.  It  is  reasonable  to  suppose  that  the 
parties,  as  soon  as  they  were  aware  that  they  were  observed, 
would  have  fled  and  left  the  work  unfinished.  Again,  it 
is  not  at  all  likely  that  any  one,  after  discovering  the  per- 
sons in  the  perpetration  of  the  offense  at  that  time  of 
night,  would  have  gone  back  to  bed  and  lain  there  until 
the  work  was  finished,  as  the  defendant  contends,  and  then 
run  to  the  station  and  give  the  alarm.  The  fact  that  the 
defendant  apprised  the  company  of  the  condition  of  the 
track  is  entirely  consistent  with  the  theory  of  the  prosecu- 
tion, that  the  object  of  the  defendant  in  committing  the 
offense  was  to  obtain  a  reward  from  the  company  for  giving 
the  information. 

As  to  the  alleged  confessions,  the  record  discloses  that 
they  were  made  freely  and  voluntarily,  and  without  induce- 
ment of  any  kind.  The  crime  charged  was  clearly  estab- 
lished by  other  competent  testimony,  and  the  proof  shows 
that  the  defendant  was  so  situated  that  he  had  the  oppor- 
tunity to  commit  it.  The  alleged  confessions  or  admissions, 
if  true,  were  sufficient  to  connect  the  defendant  with  the 
offense.  Besides,  there  is  in  the  record  proof  of  facts  and 
circumstances  connected  with  or  surrounding  the  commis- 
sion of  the  offense  which  tends  to  establish  the  defendant's 
guilt.  The  evidence  would  have  justified  a  conviction 
onder  both  counts  of  the  information.     Both  offenses  were 
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committed  by  the  same  person  and  at  the  same  time.  It 
is,  indeed,  unexplainable  how  the  jury  arrived  at  the  verdict 
returned.  As  a  separate  offense  is  charged  in  each  count, 
the  verdict  is  not  void.  The  defendant  cannot  complain 
because  he  was  acquitted  of  the  first  offense.  The  error 
was  in  his  favor.  {State  v,  Tuitier,  6  Baxt.  [Tenn.],  201.) 

It  is  claimed  that  the  venue  of  the  offense  was  not 
proven.  It  is  established  by  uncontradicted  testimony 
that  the  place  where  the  track  Was  tampered  with  was  not 
over  one-half  a  mile  west  of  ihe  town  of  Chapman.  The 
witness  A.  B.  Cady,  the  agent  of  the  company  at  Chap- 
man, testified  that  he  had  passed  by  the  place,  but  did  not 
examine  it;  that  it  is  a  part  of  the  Union  Pacific  Railway 
and  is  in  the  county  of  Merrick,  and  state  of  Nebraska. 
This  was  sufficient  to  authorize  the  jury  in  drawing  the 
conclusion  that  the  place  of  the  venue  was  that  laid  in  the 
information,  there  being  no  evidence  tending  to  show  the 
contrary,  although  no  one  testified  that  the  place  of  the 
offense  was  ever  pointed  out  to  the  witness  by  a  person 
familiar  with  its  location.  The  venue  of  an  offense  may 
be  proven  like  any  other  fact  in  a  criminal  case.  It  need 
not  be  established  by  positive  testimony,  nor  in  the  words 
of  the  information ;  but  if  from  the  facts  appearing  in 
evidence  the  only  rational  conclusion  which  can  be  drawn 
is  that  the  offense  was  committed  in  the  county  alleged,  it 
is  sufficient  It  will  be  presumed  that  the  trial  court  and 
jury  knew  the  boundaries  of  the  county  where  the  trial 
took  place  and  that  the  town  of  Chapman  was  in  such 
county.  Suppose,  upon  a  trial  of  a  criminal  cause  in  Lan- 
caster county,  it  be  proven  that  the  alleged  offense  was 
committed  within  one-half  mile  of  the  city  of  Lincoln, 
would  not  the  venue  be  as  completely  established  as  if  a  wit- 
ness had  testified  that  the  precise  place  was  in  Lancaster 
county?  To  ask  the  question  is  to  evoke  an  affirmative 
answer. 

There  is  no  material  variance  between  the  allegations  of 
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the  second  count  of  the  information  and  the  testimony  in- 
troduced to  sustain  the  same.  While  the  second  count 
charges  that  the  obstruction  was  placed  '^upon  and  across'' 
the  railroad  track  and  the  testimony  introduced  to  sustain 
said  count  only  shows  that  the  claw-bar  was  placed  upon 
one  of  the  rails  of  the  track,  and  not  across  it,  yet  the 
variance  between  the  allegation  and  proof  is  immaterial 
and  in  no  manner  prejudicial  to  the  accused.  It  will  be 
observed  that  the  statute  we  have  quoted  makes  it  a  crime 
punishable  by  imprisonment  in  the  penitentiary  for  a  per- 
son to  willfully  and  maliciously  place  any  obstruction 
upon  the  '^rail  or  rails,  track  or  tracks''  of  a  railroad  in 
operation  in  this  state.  It  is  not  essential  to  a  conviction 
that  it  be  established  that  the  obstruction  was  placed  aeros8 
the  track,  nor  was  it  necessary  that  the  county  attorney 
should  have  averred  that  it  was  so  placed,  so  long  as  it 
was  charged  that  it  was  put  upon  the  railroad  track. 

It  is  finally  urged  that  the  sentence  -is  excessive.  It  is 
within  the  limits  fixed  by  statute,  which  makes  the  maxi- 
mum punishment  in  such  cases  at  twenty  years'  imprison- 
ment and  the  minimum  at  one  year.  The  judge,  in  pass- 
ing sentence,  doubtless  took  into  consideration  and  gave 
sufficient  weight  to  the  recommendation  of  the  jury  to 
make  the  sentence  light,  and  to  the  fact  that  there  was  no 
loss  of  life  or  property  occasioned  by  the  obstruction  and 
that  such  was  not  the  motive  of  the  defendant.  There 
does  not  appear  to  have  been  any  abuse  of  discretion  in 
fixing  the  time  of  imprisonment,  and  it  will  not  be  dis- 
turbed.     The  judgment  is 

Affirmed. 

Maxwell,  Ch.  J.,  concurs. 

Po6T,  J.,  having  tried  the  case  in  the  court  below,  took 
DO  part  in  the  decision. 
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John  Johnson  v.  Lewis  W.  Parrottb  bt  al. 

[FiLBD  FkBBUABY   17,  1892.] 

1.  Judgments:  Settino  Aside  Aftsr  Term:  Final  Obdeb. 
An  order  setting  aaide  a  judgment  nnder  the  provisions  of  seo- 
tion  318  of  the  Code,  on  grounds  discovered  subsequent  to  the 
adjournment  of  the  term  at  which  such  Judgment  was  rendered, 
is  a  final  order  and  may  be  reviewed  on  petition  in  error. 

8.  :  :    Pleading:  Diliqbnoe.    In  such  proceed lug  it 

must  affirmatively  appear  that  the  grounds  alleged  could  not 
with  reasonable  diligence  have  been  discovered  during  the  term 
at  which  the  verdict  was  rendered  or  decision  made,  and  a  pe- 
tition which  contains  no  allegation  of  diligence  Is  Attally  de- 
fective. 

8.  Verdict :  Impeachment:  The  Tbstiuony  of  Jubobs  will  not 
be  received  to  impeach  or  avoid  their  verdict  in  respect  to  mat- 
ters which  essentially  inhere  in  the  Terdict  itself,  as  that  they 
agreed  to  the  verdict  from  motives  of  ill-will  toward  the  un- 
successful party  or  a  third  party  supposed  to  be  directly  inter- 
ested in  the  controversy,  or  other  matters  resting  alone  in  the 
breasts  of  the  jurors. 

4.  New  Trial:  Petition  examined,  and  hdd,  not  to  state  fiMsIs 
sufficient  to  entitle  the  petitioner  to  a  new  triaL 

Error  to  the  district  conrt  for  Buffalo  coanty.    Tried 
below  before  Hameb,  J. 

Hartman  &  Dryden,  and  A,  H.  Qmnar,  for  plaintiff  in 
error,  cited,  as  to  final  order:  Tingly  v.  Dolby^  13  Neb.^ 
371;  QrowM  v.  Horaoek,  12  Id.,  622.  Pleading  dili- 
gence:  Railroad  Oo.  v,  Dobson,  17  Neb.,  450;  Axtd  v. 
Warden,  7  Id.,  187.  Impeachment  of  verdict:  2  Thomp- 
son, New  Trials,  2618;  Stewart  v.  HinUe,  13  Pac.  Bep. 
[Cal.],  494;  Taylor  v.  QarvM,  11  N.  E.  Rep.  [Ind.],309; 
Allison  V.  People,  45  111.,  37 ;  Adarns  v.  EdgerUm,  8  S.  W, 
Bep.  [Ark.],  628 ;  Hilliard,  Trials,  240,  and  caaes, 

Qdkina  &  Pratt,  contra,  cited,  as  to  final  order,  Artmari 
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r.  West  Point  Mfg.  Co.,  16  Neb.,  572,  and  challenged  the 
correctness  of  Kruger  v.  Harvester  Co.,  9  Neb.,  526,  be- 
cause not  sustained  by  the  cases  which  it  cites.  As  to  im- 
peachment of  verdict:  Stephen,  Dig.  of  Ev.,  art.  11. 

Post,  J. 

This  was  an  action  brought  by  the  plaintiff  in  error  to 
recover  damages  from  the  defendants  in  error  on  account  of 
alleged  false  and  fraudulent  representations  in  the  sale  of 
certain  sheep.  A  verdict  was  returned  April  29, 1885,  for 
plaintiff,  for  $981.50,  whereupon  a  motion  was  made  for 
a  new  trial.  Pending  the  decision  of  the  court  upon  said 
motion  the  parties  entered  into  the  following  stipulation 
in  writing:  ''That  if  the  court  shall  grant  a  new  trial 
herein  that  the  said  plaintiff  may  review  said  order  grant- 
ing a  new  trial  by  petition  in  error  to  the  supreme  court; 
and  if  said  supreme  court  shall  confirm  said  order  grant- 
ing a  new  trial,  that  judgment  absolute  shall  be  rendered 
against  the  plaintiff,  dismissing  his  action  with  costs; 
but  if  said  supreme  court  reverse  said  order,  then  that 
judgment  absolute  srtiall  be  rendered  against  the  defendants 
for  amount  of  verdict  and  costs."  The  district  court  af- 
terwards sustained  the  motion  for  a  new  trial,  and  the 
plaintiff  removed  the  case  to  this  court  by  petition  in  error, 
where  the  order  sustaining  the  motion  for  a  new  trial  was, 
at  the  January,  1888,  term,  reversed,  and  judgment  en- 
tered on  the  verdict  in  accordance  with  the  foregoing  stip- 
ulation. (See  23  Neb.,  232.) 

On  the  27th  day  of  June,  1888,  the  defendants  in  error 
filed  their  petition  in  the  district  court  for  a  new  trial, 
which  was  heard  on  the  19th  day  of  September,  1889,  and 
the  judgment  of  this  court  set  aside  and  a  ne^  trial  allowed 
in  accordance  with  the  prayer  of  said  petition. 

Plaintiff  in  error  now  complains  of  the  order  last 
named  and  seeks  its  reversal  by  this  court. 

There  is  a  preliminary  contention  raised  by  the  defend- 
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ants  in  error,  viz.,  that  the  order  setting  aside  the  judg- 
ment and  allowing  a  new  trial  on  their  petition  is  not  a 
final  order  and  will  not  be  reviewed  until  after  a  second 
trial  and  judgment.  This  precise  question  was  before  this 
court  in  Kruger  v.  Harvester  Cb.,  9  Neb.,  526,  in  which 
it  was  held  that  the  order  allowing  a  new  trial  was  a  final 
order  within  the  meaning  of  the  Code.  Counsel  for  de- 
fendants in  error,  however,  assail  the  rule  therein  an- 
nounced and  ask  us  to  overrule  that  case.  The  writer 
well  remembers  making  the  same  contention  in  Kruger  v. 
Harvester  Cb.,  but  is  satisfied  that  the  holding  therein  is 
correct  and  should  be  adhered  to.  The  proceeding  con- 
templated by  section  318  is  in  the  nature  of  an  action. 
For  instance,  it  is  by  petition  filed  as  in  other  cases.  Sum- 
mons issues  as  in  other  cases,  and  the  case  is  placed  upon 
the  trial  docket  and  witnesses  examined  as  in  other  cases. 
In  short,  it  is  a  proceeding  independent  of  the  original  ac- 
tion and  its  determination  is  a  final  order  for  the  pur|K>se 
of  review  by  petition  in  error. 

The  following  is  the  petition  for  a  new  trial,  omitting 
formal  allegations : 

''And  the  said  plaintiffs  further  say  that  they  ought  to 
be  granted  a  new  trial  herein,  on  account  of  surprise,  newly 
discovered  evidence,  and  improper  conduct  of  the  jury, 
all  discovered  since  filing  said  first  motion  for  a  new  trial 
and  since  the  order  of  the  court  granting  the  same,  as  will 
hereafter  more  particularly  appear. 

''And  the  said  plaintiffs  say  that  one  E.  T.  Tufts,  a  juror 
in  said  case,  after  finding  said  verdict,  stated  that  he  did 
not  decide  said  case  for  the  defendant  (plaintiff  in  said  case), 
because  he  believed  the  plaintiffs  (defendants  in  said  case) 
knew  or  believed  the  said  sheep  were  diseased,  but  because 
he  believed  that  one  F.  G.  Grable,  who  was  a  witness  in 
said  case,  was  the  real  party  in  interest,  instead  of  the  said 
Louis  and  Marcus  L.  Parrotte,  and  that  he  owed  Grable  a 
grudge ;  that  one  J.  M.  Bagley,  who  served  as  a  juror  in 
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said  case  after  the  trial  thereof,  after  rendering  said  verdict 
stated  that  he  did  not  believe  that  the  plaintiffs  (defend- 
aits  in  said  action)  knew  said  sheep  were  sick  or  infected, 
but  that  he  believed  that  said  F.  6.  Grabie  was  the  real 
party  in  interest,  and  that  he  (Grabie)  had  brought  a  great 
many  scabby  sheep  into  the  countiy  and  sold  them  to  the 
farmers,  and  that  he  wanted  to  make  an  example  of  him. 
And  plaintiffs  charge  the  fact  to  be,  that  although  there 
was  no  evidence  that  said  Grabie  was  in  any  way  inter- 
ested in  said  matter,  and  although  he  was  not  in  truth  and 
in  fact  so  interested,  the  said  jury  wrongfully  and  improp- 
erly assumed  that  said  F.  G.  Grabie  was  a  party  in  said 
suit,  and  wrongfully  found  for  the  said  Johnson,  on  the 
statements  of  each  other,  that  the  said  Grabie  had  some  time 
sold  scabby  sheep,  and  to  satisfy  feelings  of  prejudice  against 
said  Grabie, found  said  verdict, and  not  otherwise;  thateadi 
and  all  of  said  jurors  answered,  before  being  sworn  to  try 
said  case,  that  they  had  no  bias  or  prejudice  against  the 
parties,  and  stood  indifferent  in  the  case,  but  that  in  fact 
the  said  Bagley  and  Tufls  were  each  prejudiced  against 
said  Grabie,  and,  without  any  evidence,  assumed  that  he 
was  a  party,  and  then  decided  according  to  their  said  preju- 
dice, and  against  the  evidence.  And  that  H.  C.  Green, 
a  juror  in  said  case,  was  prejudiced  against  sheep  droves 
in  general  and  disqualified  to  sit  in  said  case." 

There  is  a  further  allegation  relating  to  the  testimony  of 
an  absent  witness,  but  as  no  attempt  was  made  to  sustain  it 
by  proof,  it  may  be  dismissed  without  further  reference. 
It  should  be  mentioned  in  this  connection  that  the  plaintiff 
in  error  objected  to  the  introduction  of  any  evidence  in 
support  of  the  petition,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  entitle  the  plaintiffs  below  to  any  relief, 
which  was  overruled  and  exception  duly  taken.  In  over- 
ruling this  objection  the  court  erred. 

The  petition  is  clearly  insufficient  under  the  provisions  of 
section  318  of  the  Code,  first,  because  there  is  no  allegation 
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of  diligence  whatever.  It  is  not  even  charged  that  the  facts 
upon  which  the  application  is  based  could  not  with  reason- 
able diligence  have  been  discovered  during  the  term  at 
which  the  verdict  was  rendered — ^a  necessary  allq;ation. 
Nor  is  it  sufficient  to  charge  diligence  in  the  language  of 
the  statute.  The  petition  should  state  the  facts  and  not 
the  conclusion  of  the  petitioner.  It  should  appear  from  the 
petition  what  efforts  have  been  made  to  discover  the  new 
evidence  or  the  misconduct  of  the  jury  or  prevailing  party 
on  account  of  the  judgment  assailed,  or  facts  which  will 
excuse  the  making  of  such  efforts.  Such  is  the  settled  rule 
in  this  state.  {B.  &  M.  K  Co.  v.  DobsaUj  17  Neb.,  450.) 

The  petition  is  insufficient,  secondly,  because  the  alleged 
subsequent  admissions  of  the  jurors  Bagley  and  Tufts  are 
inadmissible  for  the  purpose  of  impeaching  their  verdict. 
This  court  in  Harris  v.  State,  24  Neb.,  803,  held  the  affi- 
davits of  jurors  admissible  for  the  purpose  of  avoiding 
their  verdict  within  certain  limitations,  viz.,  to  prove  mat- 
ters occurring  during  the  trial  or  in  the  jury  room  which 
do  not  essentially  inhere  in  the  verdict  itself.  In  that  case 
Chief  Justice  Reese,  speaking  for  the  court  (page  809), 
says :  "  It  is  a  well  established  rule  of  law,  so  far  as  we 
know  (unless  changed  by  statute),  that  affidavits  of  jurors 
will  not  be  received  for  the  purpose  of  impeaching  their 
venlict  in  respect  to  a  matter  which  essentially  inheres  in 
the  verdict  itself,  as  that  the  juror  was  mistaken  in  a  com- 
putation, or  misunderstood  a  witness,  or  did  not  compre- 
hend the  instruction  of  the  court  The  reason  for  the 
rule  is  that  the  matters  referred  to  being  alone  within  the 
breast  of  each  juror  it  would  be  impossible  to  rebut  any 
statements  which  might  be  made/'  Citing  with  approval, 
Cowlcs  V.  R.  Oo.y  32  la.,  515,  and  Perry  ».  Bailey,  12 
Kan.,  539.  Again,  on  the  same  page  he  says:  '^  This  (the 
admission  of  affidavits  of  jurors)  is  confined  to  such  overt 
acts  as  may  be  seen  or  heard,  and  about  which  all  the 
jurors  may  testify  with  equal  knowledge."     Had  the  affi- 
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davits  of  the  jurors  been  offered  to  the  same  effect,  proving 
that  in  rendering  their  verdict  they  had  been  inspired  bj 
an  unworthy  motive,  neither  known  to  or  shared  by  their 
fellow  jurors,  such  evidence  would  certainly  have  been  ex- 
cluded on  the  grounds  of  public  policy,  universally  recog- 
nijEed  by  the  courts. 

Primary  evidence — that  is,  the  testimony  of  the  jurors 
themselves — being  inadmissible  to  impeach  their  verdict 
for  the  reasons  stated,  can  the  same  end  be  attained  by  the 
introduction  of  secondary  evidence?  This  question  is  well 
answered  by  Thompson  in  his  work  on  Trials,  sec.  2622, 
as  follows:  "  What  the  law  will  not  allow  to  be  proved  by 
the  oath  of  the  person  having  the  knowledge,  it  obviously 
will  not  allow  to  be  proved  by  the  oath  of  another  person 
deriving  his  information  from  the  unsworn  statements  of 
the  former  person.  It  follows  that  the  affidavits  of  coun- 
sel, or  other  persons,  of  the  misconduct  of  the  jury,  upon 
information  derived  from  particular  jurors,  will  not  be 
heard  to  impeach  the  verdict.  If  the  same  grounds  of 
public  policy  did  not  intervene  as  in  the  case  where  the 
fiict  is  sought  to  be  proved  by  the  oath  of  the  juror  him- 
self, a  consideration  of  the  infirmity  which  attaches  to 
hearsay  testimony  would  operate  to  exclude  it.'' 

Since  the  judgment  must  be  reversed  for  the  reasons 
stated,  it  will  not  be  necessary  to  notice  the  other  questions 
argued.  The  judgment  of  the  district  court  is  reversed 
and  the  petition  for  a  new  trial  dismissed. 

B£y£RS£D. 

The  other  judges  concur. 
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D.  A.  Shufeldt  et  al.,  appellees,  v.  M.  E.  Gakdy, 

APPELLANT. 
[FiLBD  FSBBUABY  17,  1892.] 

1.  Judgments :  Setting  Aside  in  Equity.    The  Jarisdiction  of 

ooarts  of  eqnitj  to  set  aside  jadgmente  at  law  will  be  exercised 
only  when  it  appears  that  the  jadgment  otfmplalned  of  is  on- 
oonscionable,  and  when  the  party  applying  had  no  opportnnitj 
to  make  defense,  or  was  preTented  from  so  doing  by  accident  or 
the  frand  of  the  opposing  party. 

2.  :  :  Laches.     Equity  will  not  Interfere  to  relieye  a 

party  who,  being  under  no  disability,  has  failed  to  make  his 
defense  at  law  on  account  of  his  own  negligence. 

3.  : :  Fraud  which  is  ayailable  as  a  ground  for  avoid- 

ing  a  Judgment  by  a  court  of  equity,  must  hsTe  intervened  in 
the  action  or  proceeding  in  which  the  Judgment  was  obtained. 
Fraud  in  an  antecedent  transaction  not  connected  with  the 
judgment  is  not  of  itself  sufficient. 

4.  :  :  Evidence  examined,  and  held,  not  sufficient  to 

entitle  plaintiff  to  relief  against  certain  Judgments  rendered 
against  them  by  confession. 

Appeal  from  the  district  court  for  Richardson  county. 
Heard  below  before  Broady,  J. 

J?.  W.  Thomas,  for  appellant,  cited:  Freeman,  Judgr. 
ments,  sec.  547,557;  Caley  v.  Morgan,  114  Ind,,  350, 
366;  Weigley  v.  Matron,  125  111.,  64;  1  High,  Injunc- 
tion, sees.  2,  113,  127,  130;  2  Story,  Eq.  Jur.,  sees.  875, 
1 674 ;  Carrington  v.  Holabird,  1 7  Conn.,  530,  539 ;  Ram^ 
seur  V.  Brovmeil,  12  S.  W.  Rep.  [Ark.],  200;  Mason  v. 
Witliama,  5  Am,  Dec.  [Va.],  505. 

F,  Martin,  contra. 

Post,  J. 

It  was  held  on  a  former  appeal  in  this  case  that  the  pe« 
tition  did  not  state  facts  which  would  entitle  the  plaintiffs 
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to  relief  in  equity  against  the  judgments  complained  of. 
(See  26  Neb.,  602.)  An  amended  petition  was  subse- 
quently filed  and  a  seoond  trial  had,  and  defendant  again 
appeals. 

We  deem  it  unnecessary  to  notice  the  first  question  ar- 
gued, namely,  the  sufficiency  of  the  amended  petition,  since 
in  our  judgment  there  is  a  failure  of  proof  and  defendant 
is  entitled  to  judgment  on  that  ground. 

On  the  11th  day  of  October,  1887,  B.  F.  Berry,  a  jus- 
tice of  the  peace  for  Richardson  county,  entered  four  sep- 
arate judgments  against  the  plaintiffs  by  confession  in 
favor  of  defendant.  Said  judgments  were  rendered  on 
the  four  joint  and  several  notes  of  plaintiffs,  executed  in 
fiivor  of  defendant,  dated  October  10,  1887,  and  by  their 
terms  due  one  day  after  date.  Plaintifis  contend  that  said 
notes  were  without  any  consideration  whatever,  and  that 
the  entering  of  said  judgments  was  procured  by  means 
of  the  fraud  and  conspiracy  of  defendant's  husband  and 
agent  and  the  said  justice  of  the  peace.  It  will  serve  no 
useful  purpose  to  discuss  in  this  connection  the  question  of 
the  consideration  of  the  notes.  The  testimony  of  the  wit- 
nesses upon  that  point  is  conflicting,  and  a  finding  in  plaint- 
iffs' favor,  it  is  assumed,  might  be  sustained,  although  a 
finding  for  defendant  would  be  quite  as  consistent  wit^  all 
the  evidence.  The  evidence,  however,  is  clearly  insuffi- 
cient to  warrant  a  court  of  equity  in  restraining  the  en- 
forcement of  a  judgment  at  law.  Upon  that  branch  of 
the  case  the  finding  for  plaintiffs  cannot  be  sustained. 

The  facts,  briefly  stated,  are  these:  On  the  day  in  ques- 
tion the  parties  met  at  the  office  of  Dr.  Gaudy,  defendant's 
husband,  for  settlement  Defendant  then  held  two  notes 
of  plaintiflb,  each  bearing  date  of  January  27,  1887, 
amounting  in  the  aggregate  to  $682,  and  each  bearing  in- 
terest at  ten  per  cent  from  date.  Dr.  Gandy,  acting  for 
defendant,  insisted  that  there  was  due  from  plaintiffs,  in- 
cluding interest  on  the  two  notes  and  other  items  not  neo- 
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essarj  to  mention  here,  the  sum  of  $788.  Plaintiffs 
asserted  that  their  indebtedness  did  not  amount  to  the  sum 
named,  and  insisted  upon  a  second  and  third  calculation, 
which  was  made  by  Dr.  Gandy.  They  finally  referred 
the  question  of  the  amount  to  Mr.  Berry,  the  justice  of 
the  peace,  who  made  a  calculation  with  the  same  result. 
They  then  signed  the  notes  in  controversy,  which  were 
called  by  all  the  parties  judgment  notes,  and  all  bearing  the 
date  of  the  day  previous.  Mr.  Berry  then,  while  plaintiffs 
were  waiting,  and  in  their  presence,  made  four  entries  in  his 
docket,  of  which  the  following  is  a  copy,  the  formal  entry  of 
the  judgment  being  made  subsequently  by  him  in  his  office: 

''  Before  B.  F.  Berry,  a  Justice  of  the  Peace  within  and  for 
Humboldt  Precinct,  in  Richardson  County,  Nebraska* 

"M.  E.  Gandy,  Plaintiff, 

V. 

D.  A.  Shufeldt  and  M. 
J.  Bush,  Defendants. 

'^  Plaintiff  says  there  is  due  from  the  defendants  D.  A. 

Shufeldt  and  Mary  J.  Bush  the  sum  of  $197  on  a  note  of 

which  the  following  is  a  copy : 

"'$197.  Humboldt,  Nebr.,  Oct.  10, 1887. 

"'One  day  after  date  I  promise  to  pay  to  M.  E.  Gandy, 
or  bearer,  one  hundred  and  ninety-seven  dollars,  with  10 
per  cent  interest  from  date  until  paid. 

" '  (Signed)  D.  A.  Shufeldt. 

« '  M.  J,  Bush.' 
''The  parties  appear,  and  the  defendants  D.  A.  Shufeldt 
and  Mary  J.  Bush  waived  process  and  entered  their  ap- 
pearance in  the  cause  and  say  that  they  are  indebted  to  the 
plaintiff  upon  said  promissory  note  in  the  sum  of  one  hun- 
dred and  ninety-seven  dollars,  and  ask  to  have  judgment 
rendered  against  them  therefor. 

"  Done  at  Humboldt,  Nebraska,  this  October  11, 1887. 
"  (Signed)  D.  A.  Shufeldt. 

«M.  J.  Bush." 


■■■] 
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The  foregoing  statemeDt  and  request  for  judgment  was 
signed  by  both  plaintiffs  upon  the  docket  of  the  justice  in^ 
each  case.  Plaintiffs  charge  and  testify  that  they  did  not 
know  that  Mr.  Berry  was  a  justice  of  the  peace  and  that- 
they  thought  they  were  merely  signing  copies  of  the  note» 
in  one  of  Dr.  Gaudy's  books,  and  did  not  understand  that 
judgments  were  being  entered  against  them.  In  this  they 
are  contradicted  by  Dr.  Grandy  and  his  daughter,  who  were 
present  during  all  the  transaction,  and  also  by  the  justice 
of  the  peace.  The  latter  is  a  disinterested  witness  and 
certainly  displays  no  partiality  for  defendant  in  his  testi- 
mony. He  testifies  positively  that  Shufeldt  came  to  his 
office  and  requested  him  to  go  over  to  Dr.  Grandy's  to 
take  a  confession  of  judgment.     He  says: 

Q.  How  did  you  come  to  go  over  to  Dr.  Qandy's  office 
at  that  time? 

A.  By  the  request  of  D.  A.  Shufeldt. 

Q.  What  did  he  say  ? 

A.  He  wished  me  to  go  over  to  take  a  confession  of 
judgment  in  favor  of  Dr.  Gandy — I  am  using  my  own 
language.  I  don't  remember  just  what  he  said — against 
him  and  Mrs.  Bush. 

Q.  In  favor  of  whom  ? 

A.  Of  M.  E.  Gandy. 

Q.  M.  E.  Gandy  is  the  wife  of  Dr.  Gandy? 

A.  Yes ;  making  the  excuse  that  there  was  a  crowd  in 
the  office,  he  didn't  want  to  bring  his  wife  up  in  the  office.. 

Q.  Was  she  his  wife  then  ? 

A.  Mrs.  Bush,  she  is  his  wife  now. 

Again  he  is  asked : 

Q.  Do  you  know  whether  Shufeldt  knew  you  were  a 
justice  of  the  peace. 

A.  I  think  he  did,  we  had  been  acquainted  five  or  six 
years  and  he  had  been  in  my  office  repeatedly,  and  I  had 
his  note  with  Mrs.  Bush's  husband  as  surety  in  the  office; 
they  renewed  it  at  one  time. 
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Plaintiffs  further  charge  and  testify  that  they  are  illit- 
erate and  possess  no  knowledge  whatever  of  business  or 
business  methods,  yet  from  the  testimony  of  Shufeldt,  the 
principal  on  said  notes,  it  appears  that  he  keeps  a  book,  and 
in  this  action  claims  on  a  book  account.  We  think  the 
claim  of  illiteracy  is  not  sustained  by  the  proofs. 

Courts  of  equity  will  not  interfere  with  or  set  aside 
judgments  at  law  upon  such  doubtful  and '  unsubstantial 
grounds.  We  are  satisfied  that  the  confession  of  the 
judgments  was  the  deliberate  and  voluntary  act  of  the 
plaintiffs,  who  were  at  the  time  fully  advised  as  to  their 
rights  in  the  premises.  The  rule  is  well  settled  that  the 
party  seeking  relief  in  equity  from  a  judgment  at  law  must 
show  clearly  that  the  judgment  complained  of  is  the  result 
of  fraud,  accident,  or  mistake,  and  not  of  his  own  negli- 
gence. (Freeman  on  Judgments,  602,  603,  606 ;  Black  on 
Judgments,  366,  378.)  And  the  fraud  which  is  available 
as  a  ground  for  avoiding  a  judgment  by  a  court  of  equity 
is  something  which  intervenes  in  the  proceeding  by  which 
the  judgment  is  obtained  and  must  have  occurred  in  the 
procuring  of  the  judgment.  Fraud  ii.  an  antecedent  trans- 
action not  connected  with  the  judgment,  such,  for  instance, 
BS  false  representations  in  the  procuring  of  a  note  which  is 
the  subject,  the  action  is  not  sufficient.  (Black  on  Judg- 
ments, 370.)  As  said  by  Judge  Cooley  in  Miller  v.  Mor^e^ 
23  Mich,  368:  **  Equity  will  never  interfere  where  a  party 
under  no  disability  neglects  to  make  his  defense  at  law.^' 
The  judgment  of  the  district  court  is  reversed  and  the  pe- 
tition dismissed. 

Reversed  and  dismissed. 


The  other  judges  concur. 
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Howard  W.  Zink  v.  State  of  Nebraska. 


[Filed  Februaby  17, 1892.] 

1.  Attorneys :  Embezzlement.  In  m  prooecntion  under  section 
121  of  the  Criminal  Code,  for  embezzlement  as  an  attorney  ut 
law,  the  fiduciary  character  of  the  accused,  which  is  the  dis- 
tinguishing feature  of  the  crime  of  embezzlement,  should  be 
distinctly  charged. 

S.  Criminal  Law:  Information:  Accused  Entitled  to  a 
Copy.  The  right  conferred  upon  the  accused  in  a  prosecution 
for  a  felony  by  seetlon  436  of  the  Criminal  Code,  to  a  copy  of  the 
indictment  or  information,  and  one  day  to  prepare  for  trial,  is 
a  substantial  right,  to  deny  which  is  error. 

•:  Amendment.    When  an  information  for  a  felony 


is  insufficient  for  want  of  a  material  aTerment,  it  is  error  for  the 
trial  court  to  permit  an  amendment  supplying  such  deficiency, 
and  require  the  accused,  OTer  his  objection,  to  proceed  with  the 
trial  immediately,  refusing  him  a  copy  of  the  amended  infor- 
mation, and  the  statutory  time  to  plead  thereto. 

:  :  .  Whether  an  information  may  be  amended 


without  the  consent  of  the  accused  by  adding  thereto  material 
allegations,  without  which  it  fails  to  charge  a  crime,  not  de- 
termined. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Hall,  J. 

Reese  &  OHkeson,  and  S.  H.  Sornborger,  for  plaintiff  in 
error,  cited,  as  to  the  amendment:  Com.  v.  Foynes,  126 
Mass.,  267 ;  SUUe  v.  Squire,  10  N.  H.,  558 ;  Mentor  v.  Peo- 
pU,  30  Mich.,  91. 

Oeo.  H.  HasHngSy  contra,  cited,  on  the  same  point: 
8taU  V.  Waahingtm,  15  Rich.  [S.  Car.],  39 ;  Bishop,  Crim. 
Proc.,  sec.  714;  State  v.  Weare,  38  N.  H.,  314;  State  v. 
Rowley,  12  Conn.,  101,  106. 
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Post,  J. 

The  plaintiff  in  error  was  convicted  in  the  district  court 
of  Lancaster  county  on  the  charge  of  embezzlement  as  an 
attornej  at  law,  and  seeks  a  reversal  of  said  judgment  on 
account  of  alleged  errors,  of  which  it  is  necessary  to  notice 
but  one. 

From  the  records  of  the  case  it  appears  that  the  accused 
was  arraigned  on  the  18th  day  of  April,  1891,  and  en- 
tered a  plea  of  not  guilty  to  the  information,  and  the  trial 
thereof  set  for  the  27th  of  the  same  month.  On  the  last 
named  day  the  case  was  called  for  trial,  when  the  county 
attorney  in  behalf  of  the  state  asked,  and  over  the  objec- 
tion of  tlie  accused  was  given  leave,  to  amend  the  infor- 
mation by  interlining  therein  the  following :  ''  The  said 
Howard  W.  Zink  being  a  duly  admitted  attorney  at  law  to 
practice  in  the  various  courts  of  the  state  of  Nebraska 
and  of  Lancaster  county.''  Accused  then  objected  to  being 
tried  until  he  had  been  furnished  a  copy  of  the  amended 
information,  and  demanded  the  statutory  time  thereafter 
in  which  to  prepare  for  trial,  which  was  refused,  and  he 
was  immediately  put  on  his  trial  without  further  arraign- 
ment or  plea  to  the  information  as  amended.  The  amend- 
ment allowed  was  a  material  all^ation.  We  do  not 
iHiderstaud  the  attorney  general  to  contend  that  the  in- 
formation was  sufficient  to  sustain  a  conviction  without 
the  amendment.  In  an  information  under  section  121 
of  the  Criminal  Code,  the  fiduciary  character  of  the  ac- 
cused, which  is  the  distinguishing  feature  of  the  crime  of 
embezzlement,  must  be  distinctly  charged.  (Wharton's 
Criminal  Law,  1940;  Bishop's  Crim.  Procedure,  232a.) 
Where  the  statute  denounces  the  act  or  omission  of  a  par- 
ticular class  or  description  only,  such  facts  by  way  of 
addition  or  description  must  be  averred  as  to  bring  the 
accused  clearly  within  the  statute  and  show  him  to  belong 
to  the  special  class  designated.  (Bassett's  Criminal  Plead- 
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ing,  128;  People  v.  Allen,  5  Denio  [N,  Y.],  76;  People  v. 
Tyron,  4  Mich.,  665;  Com.  v.  Simpson,  9  Met.  [Mass.], 
138 ;  Kibs  v.  People,  81  111.,  599.) 

The  information  upon  which  the  accused  was  tried  was 
essentially  different  from  the  one  upon  which  he  had  been 
arraigned  and  to  which  he  had  been  given  an  opportunity 
to  plead.  The  former  charged  a  felony,  while  the  latter 
is  wanting  in  a  necessary  ingredient  of  the  crime  in  ques- 
tion. It  is  provided  by  section  436  of  the  Criminal  Code 
that  in  every  case  of  indictment  for  a  felony  a  copy  of  the 
indictment  shall  be  served  upon  the  defendant  or  his  coun- 
sel, and  by  the  last  clause  of  said  section  it  is  provided 
that  **  No  one  shall  be,  without  his  assent,  arraigned  or 
called  upon  to  answer  to  any  indictment  until  one  day 
shall  have  elapsed  after  receiving  in  person  or  by  counsel 
or  having  an  opportunity  to  receive  a  copy  of  such  indict- 
ment as  aforesaid.'^  This  right  to  be  furnished  with  a 
copy  of  the  indictment  or  information,  and  one  day  to 
prepare  for  trial,  is  a  substantial  right  which  cannot  be 
denied  the  accused  in  a  prosecution  for  a  felony.  It  is  no 
answer  to  say  that  the  information  as  filed  contains  suffi- 
cient matter  to  indicate  the  crime  and  the  person  charged. 
We  do  not  agree  with  the  attorney  general  that  there  was 
DO  substantial  defense  the  accused  could  make  before  the 
amendment  that  was  not  equally  available  after.  He  had 
before  the  amendment  this  most  potent  of  defenses,  that 
he  was  not  charged  with  a  crime  and  might  object  to  being 
put  on  trial;  or,  if  tried  and  found  guilty,  that  a  motion  in 
arrest  of  judgment  would  l)e  available.  It  is  time  that  the 
Criminal  Code  overlooked  technical  objections,  but  the 
simplification  of  pleading  has  no  application  where  it 
would  unjustly  prejudice  the  accused.  And  the  information 
must  always  contain  enough  to  apprise  him  of  the  acts  to 
be  proved,  and  against  which  he  is  to  defend.  (McNair  v. 
People,  89  111.,  441.)  There  are  limits  even  to  legislative 
authority  in  this  direction.     It  may  authorize  a  change  in 
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other  respects,  but  has  no  authority  to  dispense  with  the 
substantial  requisite  of  a  distiuct,  explicit^  and  certain  ac» 
cusation.  (Bassett's  Criminal  Pleadingi  121 ;  1  Bishop's 
Crim.  Procedure,  77  et  seq.)  It  is  not  necessary  to  deter- 
mine  in  this  case  whether  an  information  may,  in  any  case^ 
be  amended  by  addition  thereto  of  material  all^ations. 

We  are  of  the  opinion  that  the  ruling  of  the  district 
court  in  requiring  plaintiff  in  error  to  proceed  with  the 
trial  on  the  amended  information  immediately,  and  de- 
nying him  a  copy  thereof  and  the  statutory  time  to  an- 
swer, is  error,  for  which  the  judgment  must  be  reversed 
and  the  case  remanded  for  a  second  trial.  It  is  not  neces- 
sary to  notice  the  other  questions  argued. 

Reversed  and  RE!kCAND£D. 
The  other  judges  concur. 


^  M  S.  E.  Solomon  et  al.,  appellants,  v.  J.  A.  FLEMiNa 

ET  AL.,  APPELLEES. 
[FlLBD  FSBBUABY  17,  1892.] 

1.  County  Seat;  Relocatiok.    Where,  at  an  election  called  for 

the  porpoae  of  relocating  a  county  Beat,  the  place  at  which  the 
connty  seat  is  then  located  recelTea  three-fifths  of  all  the  votes 
cast,  there  is  a  relocation  within  the  meaning  of  the  statute. 

2.  :  :  New  Election.    Where  at  such  an  election  the 

ooanty  seat  is  relocated  at  the  place  where  it  was  located,  at  the 
time  of  the  holding  thereof,  there  is  no  authority  for  the  calling 
of  an  election  to  relocate  the  connty  seat  in  such  county  within 
five  years  next  following  such  relocation. 

8.  Injunction :  Waste  of  Public  Funds.  A  court  of  equity 
will,  on  the  application  of  resident  taxpayers,  restrain  pohlio 
officers  from  doing  an  illegal  act  where  the  effect  of  such  act, 
if  consummated,  would  he  a  waste  of  public  funds  raised  by 
taxation. 
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Appeal  from  the  district  court  for  Hitchcock  county. 
Heard  below  before  Cochran,  J. 

/.  W.  CoUy  for  appellants,  cited,  contending  that  a  con- 
struction which  exempted  the  five-year  limitation  from 
applying  to  places  which  were  at  the  time  county  seats 
would  make  the  statute  unconstitutional  because  special 
l^slation :  State  v.  EUioU,  23  N.  E.  Rep.  [O.],  931 ;  StaU, 
ex  rel.  Oblinger,  r.  Spande^  34  N.  W.  Rep.  [Minn.],  164; 
Nkhols  t?.  Walter  J  33  Id.,  800;  State  y  ex  rel.  Ferguaoriy  v. 
Skropahire,  4  Neb.,  411-12;  Fussier  v.  Rhein,  22  N.  E. 
Rep.  [111.],  848 ;  State  v.  Hammer,  42  N.  J.  L.,  439 ;  De- 
vine  V.  Om'rsy  84  III.,  690. 

F,  M*  Fhmsburg,  contra,  cited,  contending  that  no  ground 
for  injunction  existed:  Watton  v.  Devding,  61  III.,  201; 
Norman  v.  Otoe  Cb.,  8  Neb.,  18 ;  Weber  v.  Timiin,  34  N. 
W.  Rep.  [Minn.],  29;  D.  4  8.  C.  R.  Co.  v.  C.  F.  &  M. 
R  Co.,  39  N.  W.  Rep.  [la.],  691 ;  Parody  v.  Sck  Dist, 
15  Neb.,  614;  N.  F.  v.  Mapes,  6  Johns.  Ch.  [N.  Y.],  46; 
MoMiUen  v,  Butler,  15  Kan.,  63 ;  MUls  v.  Palermo,  12  Id., 
14;  W.  A  K.  a  B.  Co.  v.  Om'rs,  10  Id.,  326;  Stats,  ex 
rd.  Pierce,  v.  Comers,  12  Pac  Rep.  [Kan,],  942;  Oarst  v. 
People,  62  III,  306;  Diokey  v.  Reed,  78  Id.,  262;  High, 
Inj.,  sees.  1286,  1426. 

Post,  J.. 

At  a  special  election  held  in  Hitchcock  county  on  the 
16th  day  of  November,  1886,  in  pursuance  of  a  call  made 
by  the  county  commissioners  of  said  county,  for  the  pur- 
pose of  relocating  the  county  seat,  the  village  of  Culbert- 
8on,  which  was  then  the  county  seat,  received  more  than 
three-fifths  of  all  the  votes  cast.  On  the  17th  day  of 
July,  1889,  the  defendants,  the  commissioners  of  said 
county,  were  about  to  call  a  second  election  for  the  purpose 
of  relocating  the  county  seat,  when  the  plaintifis,  who  are 
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residents^  electors,  and  taxpayers  of  said  county,  remon- 
strated against  such  action  on  the  ground,  among  others, 
that  since  Gulbertson  had  at  the  election  mentioned  re- 
ceived more  than  three-fifths  of  all  the  votes  cast,  there 
was  no  authority  for  the  calling  of  a  second  election  within 
five  years  from  the  date  of  the  first.  On  the  overruling 
of  their  remonstrance  by  the  county  commissioners  the 
plaintifis  brought  this  action  for  the  purpose  of  enjoin- 
ing the  calling  of  said  election.  A  temporary  injunction 
was  allowed,  but  on  the  final  hearing  the  district  court  en- 
tered judgment  for  the  defendants  and  dismissed  plaintifis' 
petition,  from  which  judgment  they  appeal. 

Plaintifis  contend  that  the  statute,  article  3,  chapter  17, 
Compiled  Statutes,  does  not  authorize  a  relocation  of  the 
county  seat  in  this  instance  within  five  years  following  the 
16th  day  of  November,  1886;  while  the  contention  of 
the  defendants  is  that  inasmuch  as  Gulbertson,  which  re- 
ceived three-fiflhs  of  all  the  votes  cast  at  that  election,  was 
at  said  time  the  county  seat,  the  question  may  be  again 
submitted  at  any  time  after  the  expiration  of  two  years 
next  following  said  date. 

It  is  provided  by  section  2  of  the  act  in  question,  that 
in  case  no  one  place  has  received  three-fifths  of  the  votes 
cast  at  the  first  election,  and  if  it  further  appear  that  three* 
fifths  of  all  the  votes  cast  shall  be  for  places  other  than 
the  county  seat,  it  shall  be  the  duty  of  the  board  to  call  a 
second  election.  If  the  county  seat  receives  more  than 
two-fifths  of  the  votes,  there  is  no  authority  for  a  second 
election.  In  case  a  second  election  is  authorized  by  the 
result  of  the  first,  then  by  section  3  the  voters  are  restricted 
to  a  choice  between  three  places,  viz.,  the  present  county 
seat  and  the  two  places  other  than  the  county  seat  which 
at  the  preceding  election  received  the  greatest  number  of 
votes.  By  section  4  it  is  provided  that  if  three-fifths  of 
the  votes  so  cast  (at  the  second  election)  shall  be  in  &vor 
of  relocating  the  county  seat  at  either  of  the  three  places 
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voted  for  (viz.,  the  county  seat  and  the  two  places  other 
than  the  county  seat  having  the  greatest  number  of  votes 
at  the  first  election),  such  place  shall  become  and  remain 
the  county  seat,  etc. 

Section  8  provides  as  follows:  ''If,  at  either  of  the 
elections  in  this  act  provided  for,  more  than  two-fifths  of 
the  votes  cast  shall  be  in  favor  of  the  place  where  the 
county  seat  is  then  located,  the  question  of  the  relocation 
thereof  shall  not  be  again  submitted  for  the  space  of  two  years 
from  the  date  of  said  election,  and  in  case  the  county  seat 
shall  be  relocated  as  herein  provided  for,  the  question  of 
the  relocation  thereof  shall  not  be  again  submitted  to  the 
electors  for  the  space  of  five  years  thereafter/' 

Our  conclusion  from  the  several  sections  of  the  act  is 
that  if  at  any  of  the  elections  provided  for  therein  the 
county  seat  shall  receive  more  than  two-fifths  and  less  than 
three-fifths  of  the  votes  cast,  the  question  of  relocation 
may  be  again  submitted  at  any  time  aft^r  the  expiration  of 
two  years  next  following.  But  should  any  one  of  the  sev- 
eral places,  including  the  county  seat,  receive  three-fifths 
of  all  the  votes  cast — that  is  to  say,  if  the  county  seat 
should  be  relocated — the  question  cannot  be  again  submit- 
ted until  the  expiration  of  five  years  next  following.  It 
follows,  therefore,  that  there  was  no  authority  for  the  call- 
iog  of  an  election  to  relocate  the  couuty  seat  at  the  time  in 
question,  to- wit,  July  17, 1889. 

It  is  further  contended  that  plaintifis  are  not  shown  to 
have  such  an  interest  in  the  subject-matter  as  will  entitle 
them  to  maintain  the  action.  It  is  admitted  that  plaintiffs 
are  resident  electors  and  taxpayers  of  Hitchcock  county ; 
that  a  taxpayer  may  interpose  by  means  of  an  injunction 
to  prevent  the  waste  of  public  funds,  is  a  proposition  gen- 
erally recognized  in  equity  jurisprudence  and  has  been  re- 
peatedly asserted  by  this  court.  [No^imand  v.  Otoe  Co,y  8 
Neb.,  18.)  We  are  bound  to  take  notice  that  the  reloca- 
tion of  a  county  seat,  necessarily  involving  one,  and  pos- 
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Bibljr  two  or  more  elections,  will  impoee  no  inoonsiderable 
harden  upon  the  people  in  the  way  of  taxation.  Since  the 
county  board  were  acting  without  authority  of  law  in  call- 
ing the  election,  we  can  see  no  reason  why  a  complaining 
taxpayer  should  remain  idle  until  the  election  had  been 
held  and  the  rights  of  innocent  parties  intervened.  The 
remedy  by  contest  provided  by  statute,  section  64,  chap* 
ter  26,  Compiled  Statutes,  is  not  exclusive.  {State  v,  Steamsy 
11  Neb.,  104;  State  v,  Fraader,  28  Id.,  438.)  In  the  first 
named  case  it  was  held  that  a  writ  of  mandamus  would 
issue  on  the  application  of  a  resident  of  the  county  to 
compel  the  canvassing  board  to  count  certain  votes  rejected 
by  them,  which  had  been  cast  at  an  election  called  for  the 
purpose  of  relocating  a  county  seat.  The  reasoning  of  the 
present  chief  justice  in  that  case  applies  with  equal  force 
to  this.  The  judgment  of  the  district  court  will  be  re- 
versed and  judgment  entered  in  this  court  for  the  plaintiffs 
in  accordance  with  the  prayer  of  this  petition. 

Reversed. 
The  other  judges  concur. 


Anoixv American  Provision  Co.  v.  John  T.  Evans. 

[Filed  FrbruaIiy  24,  1892.] 

1.  Removal  of  Causes:   Trial:    Oommkncembkt.    Where  m 

jury  is  called  into  the  bos  and  the  jnrora  examined  on  their  voir 
dire  and  accepted  bat  not  sworn,  it  is  the  commencement  of  a  trial 
nnder  the  Code,  and  it  is  too  late  thereafter  to  seek  to  remove  a 
cause  into  the  United  States  conrt. 

2.  :  Failubb  to  Show  Gbounds.     Where  there  is  no  copy 

of  the  petition,  on  which  an  order  of  removal  by  a  federal  ooart 
is  made,  presented  to  the  trial  court,  and  the  order  itaelf  fails  to 
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show  aay  ground  therefor,  the  district  conrt  is  Dot  reqairod  to 
sarrttoder  Itsjarisdiction,  bat  may  proceed  with  the  trial  of  the 


3.  Affidavit  for  bondsmen  examined,  and  heldf  to  be  insaffi« 
cient. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Doane,  J. 

HcUl  &  McCuUochy  for  plaintiff  in  error,  cited:  Curii» 
V.  OuUer,  7  Neb.,  315;  Maxwell,  PL  &  Pr.,  172;  Yuke 
V.  Vose,  99  U.  S.  Sup.  Ct.  Rep.,  546. 

Parke  Godmn,  contra,  cited:  Thurman  v.  Stevena,  2 
Duer  [N.Y.],  609;  Osborne  v.  EadicoU,  6  Cal.,  149; 
Gardner  r.  Armstrong^  31  Mo.,  535;  Sherwood  v.  SaX' 
ton,  63  Id.,  78;  JOufy  v.  O* Donovan,  46  N.  Y.,  223; 
Cresswell  v.  McCnig,  11  Neb.,  222;  Cahili  v.  Bigelow,  18 
Pick.  [Mass.],  369 ;  Lefferson  v.  Dallas,  20  O.  St.,  74 ; 
Removal  Cases,  100  U.  S.,  457  ;  Carson  v.  Holtzdaw,  39 
Fed.  Rep.  [Mo.],  578 ;  Malone  v.  B.  Cb.,  35  Fed.  Rep. 
[N.  Car.],  625 ;  Amy  v.  Manning,  38  Fed.  Rep.  [N.  Y.], 
868;  Short  t?.  R.  Co.,  34  Fed.  Rep.  [Minn.],  225;  Del- 
banco  v.  Singletary,  40  Fed.  Rep.  [Nev.],  177;  Dennison 
V.  Brown,  38  Fed.  Rep.  [N.  Y.],  535;  Menard  t?.  Ooggan, 
121  U.  S.,  253;  SUvens  v.  Nichols,  9  Sup.  Ct.  Rep.,  518; 
Yoang  v.  Ewart,  10  Id.,  75;  Daff  r.  Duff,  31  Fed.  Rep, 
[Cal.],  772;  Shedd  v.  FuUer,  36  Fed.  Rep.  [111.],  609; 
Gregory  v.  Hartley,  113  U.  S.,  742;  Dunn  v.  iJ.  Co.,  27 
N.  W.  Rep.  [Minn.],  448 ;  Vannevar  v.  Bryant,  21  Wall. 
[U.  S.],  41;  Jifkins  v.  Swedt^,  102  U.  S.,  177;  YmIu  ». 
Vose,  99  Id.,  545. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  defendant  in  error  upon 
a  cause  of  action  as  follows: 

''That  on  the  14th  day  of  June,  1887,  the  plaintiff  en- 
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tered  into  the  defendant's  employ  for  the  term  of  one  year 
from  said  date  as  its  chief  book-keeper  and  aooountant; 
and  the  defendant,  in  consideration  thereof,  then  agreed 
to  employ  the  plaintiff  at  the  agreed  price  of  |2,000  per 
annum. 

'^Second — That  plaintiff  continued  in  said  employ  until 
the  31st  day  of  August,  1887,  when,  although  the  plaint- 
iff was  ready  and  willing  to  remain  in  the  same  for  the 
remainder  of  said  term,  the  defendant  refused  to  suffer 
plaintiff  to  continue  in  its  employ,  and  discharged  the 
plaintiff  therefrom  without  any  reasonable  cause  whatever, 
and  has  thence  hitherto  refused  to  employ  the  plaintiff  for 
the  remainder  of  said  term. 

"Third — That  the  plaintiff  has  thereby  lost  the  wages 
which  he  otherwise  would  have  obtained  from  said  employ, 
and  which  the  defendant  refused  to  pay  him,  and  plaintiff 
has  since  been  unable  to  obtain  other  steady  employment; 
has  been,  by  reason  of  said  contract,  deprived  of  other  val- 
uable employment ;  and  by  the  breach  thereof  by  defend- 
ant has  been  brought  into  public  suspicion  and  distrust,  to 
plaintiff's  damage  in  the  sum  of  |6,000/' 

To  this  petition  the  defendant  filed  an  answer,  as  follows : 

''Now  comes  the  said  defendant,  and  for  answer  to  the 
petition  of  the  said  plaintiff,  says :  Said  defendant  denies 
each  and  every  allegation  in  said  petition  contained,  save 
and  except  such  as  are  in  this  answer  expressly  admitted. 
Said  defendant  admits  that  it  employed  said  plaintiff  to  work 
for  it,  but  only  temporarily,  and  at  defendant's  pleasure, 
but  pot  in  the  capacity  in  said  petition  stated,  nor  for  the 
salary  in  said  petition  set  out.  *  *  *  The  defendant 
avers  that  it  had  the  right  at  its  pleasure  to  dismiss  said 
plaintiff.  And  it  avers  that  said  plaintiff  did  not  perform 
his  duties  properly,  nor  was  plaintiff  of  such  character  as 
to  justify  defendant  in  retaining  him." 

It  will  be  observed  that  the  statute  of  frauds  is  not 
pleaded  by  the  defendant  below. 
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On  the  29th  of  June^  1888,  a  jury  was  impaneled,  but 
80  fiir  aa  appears  not  sworn.  The  case  was  then  adjourned 
by  consent,  apparently,  as  is  claimed,  to  accommodate  the 
attorneys  for  the  plaintiff  in  error,  to  the  following  day. 
While  the  continuance  was  in  force  one  of  the  attorneys  for 
the  plaintiff  in  error  obtained  an  order  from  the  judge  of 
the  federal  court  for  the  removal  of  the  cause  into  that 
court.  No  copy  of  the  petition  for  removal  is  set  forth  in 
the  record.  We  have  a  copy  of  the  order  of  Judge  Dundy, 
which  is  as  follows:  ''On  reading  the  petition  of  removal 
and  bond  filed  in  this  cause,  ordered  that  said  petition  and 
bond  be  approved,  and  that  the  said  cause  be  removed  from 
the  district  court  of  Douglas  county  into  this  court,  there 
to  be  proceeded  with  according  to  due  course  of  law.'' 
There  is  nothing  in  the  order  to  show  that  the  cause  was 
removed  on  the  ground  of  bias  or  prejudice — the  only 
ground  on  which  it  could  be  removed  at  that  stage.  We 
are  of  the  opinion,  too,  that  the  order  came  too  late.  The 
calling  of  jurymen  into  the  box  and  examining  them  on 
their  voir  dire^  and  accepting  them  as  jurors,  is,  under  our 
statute,  the  commencement  of  a  trial.  A  party  must  act 
in  good  faith,  not  only  with  the  court,  but  the  adverse 
party,  and  should  not  be  permitted  to  trifle  with  either. 
The  district  court  of  Douglas  county  had  jurisdiction  of 
the  case  and  could  not  be  divested  of  such  jurisdiction,  ex- 
cept in  the  manner  provided  by  law,  and  error  must  af- 
firmatively appear,  which  it  does  not  in  this  ruling.  The 
attorneys  for  the  defendant  then  filed  a  motion^  supported 
by  affidavit,  for  a  continuance,  which  motion  was  over- 
ruled. We  have  examined  the  affidavit  for  a  continuance, 
and  find  it  wholly  insufficient. 

On  the  trial  the  petition  was  amended  by  claiming  a 
contract  of  service  for  one  year,  and  in  other  respects.  The 
ilefisndant  below  then  filed  an  answer  a&  follows: 

''Now  comes  said  defendant,  and  for  answer  to  the 
amended  petition  of  said  plaintiff  says:  It  denies  each  and 
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every  allegation  in  said  amended  petition  contained  save 
and  except  such  as  are  in  this  answer  hereafter  expressly 
admitted.  It  admits  that  said  plaintiff  did  work  for  the 
defendant,  but  not  under  a  contract  for  a  year,  as  alleged 
in  the  amended  petition  of  plaintiff,  which  said  contract  so 
averred  defendant  denies  it  ever  made.  And  defendant 
says  that  said  plaintiff  left  said  defendant's  employment 
for  good  and  sufficient  reasons,  and  said  defendant  was  en- 
tirely justified  in  all  it  did.'^ 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  defendant  in  error  for  the  sum  of  $816,  and 
a  motion  for  a  new  trial  having  been  overruled  judgment 
was  entered  on  the  verdict.  There  is  no  complaint  of  the 
instructions  or  that  the  verdict  is  excessive,  and  there  b  no 
error  apparent  in  the  record.     The  judgment  is  therefore 

Affirmed. 
The  other  judges  concur. 


Bush  Elliott  v.  Statb  of  Nebraska. 

[Filed  February  24,  1892.] 

1.  Larceny:  Affidavit  for  Continuancs.  In  a  prosecution 
for  the  larceny  of  thirty-three  horsee  and  also  for  reoeiving  ih« 
same,  knowing  them  to  hftve  been  stolen,  an  affidftvit  for  a  oon- 
tinnance  was  filed  by  the  accused,  which  was  overmled.  Edd^ 
Thai  the  facts  stated  in  the  affidavit  were  snfficient  to  entitle 
the  party  to  a  oontinnance. 

%,  ;  MisooNDucT  OF  PROSBCUTOB.    Where  the  accused  was 

a  witness  in  his  own  behalf  the  prosecnting  officer,  on  eross- 
ezamination,  asked  him :  '*  Is  it  not  a  fact  that  yon  stole  a  horsa 
in  Burnett  county,  Texas?  Don't  you  know  tiie  sheriif  has  ft 
warrant  for  you  for  stealing  a  horse  in  that  county?"  and  other 
similar  questions  not  connected  with  the  criae  charged.  Hdd^ 
Improper  and  prejudicial 
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:  Instructions.     An  instruction  in  a  criminal  case  that 

"yon  shonld  be  satisfied  of  the  troth  of  the  material  allegations 
contained  in  the  particular  ooant  of  the  information,"  wlthoat 
stating  from  what  the  jary  was  to  be  satisfied  or  the  degree  of 
proof  required  to  convict,  is  erroneous. 

:  .    Instruction  set  out  in  the  record  as  No.  4,  held^  to 


contain  matter  prejudicial  to  the  accused. 

Error  to  the  district  court  for  Cheyenne  county. 
Tried  below  before  Hamer,  J. 

Thomas  H.  Maiters,  for  plaintiff  in  error,  cited,  as  to 
the  improper  questions  by  the  prosecutor:  State  v.  Bed, 
63  la.,  69;  People  r.  Lyons,  49  Mich.,  78;  Lamb  v.  IStcUe, 
6  Cent.  Rep.  [Md.],  776. 

Wm.  Leese,  Attorney  Generai,  contra. 

Maxwell,  Ch.  J. 

The  plaintiff  in  error  was  informed  against  by  the 
county  attorney  of  Cheyenne  county  upon  two  counts. 
First,  for  the  larceny  of  seventeen  geldings  and  sixteen 
mares,  the  property  of  Wyatt  &  Abington,  of  the  value  of 
f  1,486;  and,  second,  for  receiving  said  property,  knowing 
it  to  have  been  stolen.  On  the  trial  of  the  cause  he  was 
found  guilty  and  sentenced  to  imprisonment  in  the  peni- 
tentiary for  five  years.     A  number  of  errors  are  assigned: 

"First — That  the  court  overruled  a  motion  for  a  contin- 
uance." 

It  appears  from  the  record  that  the  plaintiff  in  error 
had  an  examination  on  the  charges  above  stated  before  the 
county  judge  of  Cheyenne  county  on  the  2d  day  of  June, 
1888,  and  was  required  to  give  bonds  in  the  sum  of 
f  1,000,  in  default  of  which,  he  was  committed  to  jail  and 
remained  there  until  the  trial.  It  also  appears  that  on  the 
24th  of  July  of  that  year  the  county  attorney  of  that 
oounty  filed  the  information  in  question;  that  on  the  23d 
day  of  July,  there  being  an  adjourned  term  of  the  district 
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court,  the  plaintiff  filed  aa  affidavit  for  a  ooiitiouanoe^ 
which  motion  was  overruled.  Again,  on  the  Slst  of  that 
month,  he  filed  a  second  motion  supported  by  affidavits^ 
which  was  also  overruled,  and  this  is  the  first  error  com- 
plained of.  The  affidavits  in  support  of  the  motion  show 
due  diligence  of  the  plaintiff  under  the  circumstances, 
that  certain  witnesses  named  would  testify  to  certain  facts, 
which  are  set  out,  which  will  tend  to  show  that  the  plaint- 
iff had  not  stolen  the  horses  referred  to  or  knowingly  re- 
ceived stolen  property.  The  plaintiff's  affidavit  is  very 
long  and  will  not  be  set  out  at  length  in  the  opinion,  but 
sufficient  is  shown  to  entitle  the  plaintiff  to  a  continuance 
for  a  sufficient  length  of  time  to  enable  him  to  procure  the 
witnesses  named.  It  is  not  the  policy  of  the  law,  particu- 
larly in  a  case  like  that  under  consideration,  where  there 
is  doubt  about  the. guilt  of  the  accused,  to  compel  the 
party  to  go  to  trial  until  a  reasonable  opportunity  has  been 
given  to  procure  the  attendance  of  witnesses. 

**  Second — That  the  court  erred  in  permitting  the  county 
attorney  to  ask  questions  calculated  to  prejudice  the  minds 
of  the  jury.'' 

The  plaintiff  was  a  witness  in  his  own  behalf  and  on 
cross-examination  the  county  attorney  asked  the  accused 
the  following  questions: 

Q.  Were  you  ever  in  Burnett  county,  Texas? 

A.  Yes,  sir. 

Q.  Is  is  not  a  fact  that  you  stole  horses  in  Burqett 
county? 

A.  I  never  did ;  no,  sir. 

Q.  Don't  you  know  that  the  sheriff  has  a  warrant  for 
you  for  stealing  a  horse  in  that  county? 

A.  I  don't  know  it;  no,  sir. 

And  other  questions  of  like  character.  Such  cross- 
examination  is  highly  improper  and  cannot  fail  to  be 
prejudicial.  A  prosecuting  officer,  in  his  zeal  to  enforce 
the  law  must  not  forget  that  he  also  occupies  a  semi- 
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judicial  position,  and  that  his  duty  requires  him  to  resort 
to  no  questionable  or  improper  means  to  secure  a  convic- 
tion. The  emblem  on  every  court  house,  of  justice  hold- 
ing the  scales  in  equipoise,  would  be  a  meaningless  symbol 
if  even  one  of  the  poorest  and  most  abject  of  human  kind 
was  unjustly  drp  ived  of  a  right.  The  state — ^the  people 
collectively  in  tlieir  corporate  capacity — will  not,  through 
its  oflBcers,  be  permitted  to  do  acts  which  every  fair-minded 
individual  thereof  would  condemn,  and  which,  as  individ- 
uals, they  would  not  sanction.  The  questions  quoted  and 
others  of  like  kind  must  have  been  prejudicial  to  the  ac- 
cused. Where  a  defendant  in  a  criminal  case  offers  him- 
self as  a  witness  on  his  own  behalf,  he  is  subject  to  the 
same  rules  of  cross-examination  as  other  witnesses,  and  it 
is  the  duty  of  the  court  to  keep  the  cross-examination 
within  the  law. 

The  court  instructed  the  jury  as  follows: 

*'  Second — In  crimini^l  cases  the  burden  of  proof  is 
always  upon  the  state.  Before  you  can  find  the  defendant 
guilty,  you  must  be  satisfied  of  the  truth  of  all  the  mate- 
rial allegations  contained  in  the  particular  count  of  the  in- 
formation under  which  you  may  find  the  defendant  guilty, 
if  you  do  so  find." 

"Fourth — You  are  the  judges  of  the  credibility  of  the 
witnesses  who  have  testified  in  this  case.  You  will  deter- 
mine which  of  them  you  believe,  and  you  can  reject  part 
of  the  testimony  and  accept  part — you  are  not  obliged  to 
accept  as  true  the  testimony  of  any  witness,  simply  because 
such  testimony  is  a  statement  under  oath.  In  this  connec- 
tion it  is  proper  to  say  to  you  that  in  many  cases  witnesses 
purposely  testify  to  that  which  they  know  to  be  false,  with 
the  object  in  view  of  thereby  helping  friends  or  relatives. 
In  many  other  cases  witnesses  are  mistaken  as  to  the  exact 
facts  which  they  undertake  to  recite,  and  the  mistakes  they 
make  are  honest  mistakes.  There  is  no  unvarying  rule 
for  telling  an  honest  witness  whenever  you  may  see  him, 
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and  a  lying  witness  may  tell  the  truth  oflener  than  a  lie. 
The  honest  witness  may  be  mistaken  when  he  is  most  cer- 
tain he  is  right,  and  a  witness  who  is  not  very  honest  may 
make  mistakes  when  he  aims  to  tell  the  truth — may  pur- 
posely tell  a  part  of  the  truth,  suppress  a  part  and  exag- 
gerate the  remainder,  while  to  the  whole  story  he  adds 
a  falsehood  of  his  own  invention,  or  one  suggested  by 
those  whom  he  hopes  to  serve.  Out  of  such  patchwork  as 
this  must  the  honest,  conscientious  juror  strive  to  find  the 
exact  facts,  and  no  court  can  give  him  any  rule  by  which 
he  may  certainly  find  them.  There  are,  however,  in  most 
cases  known  facts  about  the  existence  of  which  is  no  dis- 
pute, and  in  this  case  such  facts  as  you  find  proven  and 
undisputed  may  seem  as  landmarks  to  guide  your  other- 
wise uncertain  course  in  determining  the  truth  or  falsity 
of  the  matters  in  dispute.  If  the  disputed  facts  are  incon- 
sistent with  the  known  facts  as  they  may  have  been  fully 
established  by  the  evidence,  then  such  disputed  facts  are 
not  facts  at  all,  and  do  not  exist.  If  a  statement  seems 
improbable  you  may  imagine  whether  the  author  of  the 
statement  had  a  motive  for  making  it;  you  may  compare  it 
with  the  known  facts,  and  if  it  is  so  far  inconsistent  with 
the  known  facts  that  both  cannot  exist  you  should  reject  it, 
but  if  it  may  exist  tc^ther  with  the  known  facts,  though 
it  seems  impossible  and  the  author  may  have  had  an  im- 
proper motive,  you  may,  nevertheless,  well  hesitate  to  rejecl 
it,  if  it  be  at  all  favorable  to  the  prisoner,  because  if  upon 
the  whole  evidence  you  have  a  reasonable  doubt  concerning 
the  guilt  of  the  accused,  you  will  acquit.  The  defend- 
ant oould  not  have  been  at  O'Neill  and  at  Hastings  at  the 
same  time.  The  witnesses  who  dispute  each  other  con- 
cerning this  matter  have  some  of  them  purposely  testified 
falsely  or  they  are  mistaken.  You  should  inquire  what 
opportunity  the  witness  for  the  prosecution  had*  of  becom- 
ing acquainted  with  the  defendant  while  he  was  at  O'Neill, 
if  he  was  there,  and  whether  they  did  become  acquainted 
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with  him.     This  you   will  do  with  a  view  to  asoertaia 
whether  they  are  mistaken  as  to  the  identity  of  the  prisonerr^ 
You  should  also  inquire,  what,  if  any,  motive  these  wit- 
nesses have  for  testifying  against  the  accused,  and  the  same 
line  of  inquiries  which  you  direct  toward  the  witnesses  for 
the  prosecution  you  should  apply  to  the  witnesses  for  the 
defense,  and  you  will  consider  all  the  evidence  in  the  case- 
carefully  and  regardless  of  the  consequence,  and  if  you^ 
have  a  reasonable  doubt  concerning  the  guilt  of  the  accuseds 
you  will  acquit.     If  the  defendant  has  given  untruthfuL 
accounts  of  his  whereabouts,  and  his  occupation  at  various- 
times  other  than  in  the  month  of  May   1887,  you  may 
consider  that  fact,  but  remember  that  he  is  on  trial  for 
stealing  horses,  and  for  receiving  stolen  horses,  and  not  for 
lying,  and  untruthful  statements  of  the  kind  above  speci- 
fied, if  he  has  made  any,  go  to  affect  his  credibility  as  a 
witness,  and  are  good  for  nothing  else." 

It  will  be  observed  that  the  second  instruction  states  no 
rule  by  which  the  defendant's  guilt  is  to  be  established, — 
'*  Yon  should  be  satisfied  of  the  truth  of  all  the  material 
all^ations  contained  in  the  particular  count,'^  etc.,  without 
stating,  that  they  must  be  satisfied  from  the  evidence  and 
beyond  a  re&sonable  doubt.  These  are  important  consid- 
erations that  no  court  should  fail  to  impress  on  the  minds, 
of  the  jury.  The  fourth  instruction  contains  very  much 
which,  however  well  meant,  must  have  been  prejudicial  to 
the  accused.  There  are  other  errors  in  the  record  which 
need  not  be  noticed.  The  judgment  of  the  district  court 
is  reversed  and  the  cause  remanded  for  further  proceedings. 

Reversed  and  bemanded. 

The  other  judges  concur. 
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W.  W.  MaC£   ET  AL.,  APPELLANl^,  V.  J.  B.  HeATH   KT 

AL.,  APPELLEES. 

[FiLBD  Febbcjabt  24,  1892.] 

Exemptions:  Judomknts  in  Payor  of  Debtor.  In  an  tetton 
to  restrain  the  inning  of  au  ezecntion  in  favor  of  an  ioaolTent 
debtor  on  a  judgment  podsesaed  by  him,  it  appeared  that  certain 
creditors  bad  instituted  proceedings  by  garnishment  against  snch 
debtor;  that  the  garnishees  had  answered  and  paid  the  amount 
dne  the  debtor  to  the  Justice,  who  had  paid  the  same  to  such 
creditors.  It  also  appeared  that  the  debtor  had  filed  an  inven- 
tory of  all  his  property  in  the  proper  court,  claiming  such  judg- 
ment as  exempt  property  under  section  621  of  the  Code.  Heldj 
That  as  the  insolvent  debtor  had  neither  lands,  town  lots,  or  houses 
aulject  to  exemption  as  a  homestead,  and  as  he  was  the  head  of 
a  family,  he  was  entitled  to  have  property  of  the  value  of  $500 
exempt  from  sale  under  an  execution  or  attachment,  and  that 
such  exempt  property  might  be  in  a  Judgment 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Doane,  J. 

J(^n  P.  BreeUf  for  appellants,  cited,  on  the  question  of 
exemption:  Turner  v.  R.  Cb.,  19  Neb.,  241;  U,  P.  iJ. 
Co.  V.  Smensh,  22  Id.,  765 ;    Moore  v.  B.  Co.,  43  la.,  386, 

Silas  Cobb,  and  Oeo,  8.  Smith,  contra,  cited,  on  same 
point:  Turner  v.  B.  Co.,  19  Neb.,  241  ;  Albreoht  v.  Treit- 
schke,  17  Id.,  205. ' 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Douglas 
county,  by  the  plaintiffs  against  the  defendants,  to  restrain 
them  from  collecting  certain  judgments.  The  petition  is 
as  follows: 

''  The  plaintiffs  say  that  heretofore,  to-wit,  on  the  6th 
clay  of  July,  1889,  the  above  named  defendant,  John  B. 
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Heathy  recovered  a  judgment  in  the  above  named  district 
court  for  the  sum  of  1500.39,  in  an  action  then  pending 
in  said  court  entitled  '  John  B.  Heath  r.  W.  W,  Mace  and 
C,  A.  Clement,'  being  appearance  docket  No.  8,  page  6, 
of  the  records  of  said  court ;  that  after  the  rendition  and 
entry  of  said  judgment  proceedings  in  error  were  prose- 
cuted to  the  supreme  court  of  Nebraska,  but  upon  the 
bearing  of  such  appeal  in  the  said  supreme  court  the 
judgment  of  the  district  court  aforesaid  was  affirmed  at 
the  oost  of  the  plaintiffs  in  error,  the  said  W.  W.  Mace 
and  C.  A.  Clement ;  that  after  such  judgment  was  affirmed 
by  the  opinion  of  the  supreme  court  regularly  filed  in  said 
cause,  and  after  the  said  judgment  had  become  a  fixed  and 
absolute  indebtedness  due  from  the  said  W.  ^y.  Mace  and 
C.  A.  Clement  to  the  said  John  B.  Heath,  the  plaintifls 
herein  were  garnished,  first,  by  one  H.  J.  Rolfs  in  the  jus- 
tice court  of  A.  J.  Hart,  a  justice  of  the  peace  in  and  for 
Douglas  county,  Nebraska,  the  said  Rolfs  having  obtained 
a  judgment  against  the  said  John  B.  Heath  in  said  justice 
court  of  f  226.86,  including  costs  and  interest,  and  upon 
such  garnishment  process  being  served  upon  him,  the  said 
W.  W.  Mace  appeared,  without  collusion  or  fraud  and  in 
good  faith,  in  the  said  justice  court  in  obedience  to  the 
garnishment  summons  so  issued,  and  made  answer  and  full 
disclosure  touching  his  indebtedness  to  the  said  John  B. 
Heath  by  reason  of  the  aforesaid  judgment  recovered  as 
aforesaid  in  this  court,  and  made  full  disclosure  of  the 
exact  condition  of  said  judgment;  thrit  thereupon  and 
under  such  answer  the  said  justice  ordered  him,  the  said  W. 
W.  Mace,  to  pay  into  the  said  justice  court,  for  the  use 
and  benefit  of  the  said  H.  J.  Rolfs,  the  aforesaid  sum  of 
^226.86^  and  that  in  obedience  to  such  order  so  made  the 
said  W.  W.  Mace  did  pay  into  the  said  justice  court  the 
aforesaid  sum  of  |226.86  and  received  the  receipt  of  such 
justice  for  said  sum,  and  was  thereupon  discharged  as  gar- 
nishee in  said  court;  that  thereupon  this  plaintiff,  the  said 
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W.  W.  Mace,  tiled  said  receipt  and  discharge  in  this  court 
in  the  case  of  John  B.  Heath  v.  W.  W.  Mace  et  aL,  appear- 
ance docket  8,  page  6,  and  likewise  filed  with  said  receipt 
and  discharge  a  notice  to  the  said  Heath  and  to  the  clerk 
of  this  court  of  the  payment  of  the  said  |600  judgment  to 
the  extent  of  the  said  |226.86  by  reason  of  such  garnish- 
ment proceedings,  and  that  said  sum  of  |22(>.86  was  paid 
by  said  W.  W.  Mace  out  of  the  money  due  the  said  Heath 
on  said  $500  judgment. 

"That  thereafter  the  said  W.  W.  Mace  and  C.  A.  Clem- 
ent were  again  garnished  by  one  John  P.  Davis  in  the 
justice  court  of  one  Charles  Brandes,  on  a  judgment  which 
the  said  Davis  had  obtained  in  the  said  justice  court  for  the 
sum  of  $63.10,  including  costs,  against  the  said  John  B. 
Heath,  and  that  in  pursuance  to  the  process  of  garnish- 
ment therein,  and  without  collusion  or  fraud  and  in  good 
faith,  the  said  W.  W.  Mace  appeared  in  said  justice  court 
and  answered  and  made  full  disclosure  touching  the  resi- 
due and  balance  due  from  him  to  the  said  John  B.  Heath 
on  the  aforesaid  |500  judgment,  and  made  full  disclosure 
respecting  the  exact  condition  of  said  judgment ;  and  there- 
upon, and  on  such  answer  and  disclosure,  the  said  Justice 
Brandes  ordered  the  said  W.  W.  Mace  to  pay  into  his 
court,  for  the  use  and  benefit  of  the  said  John  P.  Davis, 
the  aforesaid  sum  of  $63.10,  and  that  in  pursuance  of 
such  order  the  said  W.  W.  Mace  did  pay  into  the  said 
justice  court  the  said  sum  of  $63.10  and  took  a  receipt  there- 
for from  the  said  justice,  and  was  thereupon  discharged  as 
garnishee,  and  thereupon  filed  such  receipt  in  this  court  in 
the  aforesaid  case  of  John  B,  Heath  v.  W,  W,  Mace  et 
al.,  docket  8,  page  6,  and  likewise,  with  such  receipt,  filed 
a  notice  to  said  plaintiff  in  that  case,  the  said  John  B. 
Heath,  and  to  the  clerk  of  this  court,  that  the  said  $63.10 
had  been  paid  out  of  the  aforesaid  $500  judgment,  and  by 
such  notice  claimed  paymentof  said  judgment  to  that  extent. 

"  That  thereafter  the  said  W.  W.  Mace  and  C.  A.  Clem- 
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ent  were  again  garnished  in  the  justice  court  of  Ed.  A.  Shaw, 
a  justice  of  the  peace  in  and  for  Douglas  county,  Nebraska, 
by  one  Thomas  Swift,  the  said  Thomas  Swift  having  already 
obtained  a  judgment  against  the  said  John  B.  Heath  in  the 
said  justice  court  for  the  sum  of  upwards  of  $80,  and  that 
in  pursuance  of  the  garnishment  process  so  issued  the  said 
W.  W.  Mace,  without  collusion  or  fraud  and  in  good  faith, 
appeared  in  said  justice  court  and  made  answer  and  full 
disclosure  touching  his  indebtedness  to  the  said  John  B. 
Heath  by  reason  of  the  balance,  |23.76,  at  that  time  due 
on  the  aforesaid  judgment  of  |500  against  him  in  favor  of 
the  said  John  B.  Heath,  and  that  at  the  time  of  such  an- 
swer and  disclosure  the  said  John  6.  Heath  appeared  in 
said  justice  court  and  made  claim  to  the  money  disclosed 
to  be  due  by  such  answer  from  the  said  Mace  to  him  and 
filed  in  said  justice  court  his  exemptions,  and  defended 
against  the  appropriation  of  the  sum  so  disclosed  to  be  due 
him  to  the  payment  of  the  said  Swift  judgment,  but  that 
notwithstanding  such  claim  made  by  the  said  Heath,  the 
said  Justice  Shaw  ordered  the  said  W.  W.  Mace  to  pay 
into  his  court,  for  the  use  and  benefit  of  the  said  Thomas 
Swift,  the  aforesaid  sum  of  |23.76,  being  the  entire  bal- 
ance due  from  the  said  Mace  to  the  said  Heath  by  reason 
of  the  aforesaid  $500  judgment,  together  with  all  interest 
which  had  accrued  thereon  from  the  time  of  its  rendition 
up  to  the  time  of  the  aforesaid  payment  of  $23.10;  that 
in  pursuance  of  such  order  the  said  W.  W.  Mace  did  pay 
into  the  said  justice  court  the  aforesaid  sum  of  $23.10 
and  received  a  receipt  from  said  justice  therefor,  and  was 
thereupon  discharged  as  garnishee  therein;   that  there- 
upon the  said  W.  W.  Mace  filed  the  said  receipt  in  the 
said  case  of  John  B.  Heath  v.  W.  W.  Maee  et  oL^  dooket 
8,  page  6,  of  this  court,  that  the  said  $23.10  had  been  paid 
out  of  the  money  remaining  unpaid  on  said  $600.39  judg- 
ment, and  claimed  payment  by  such  receipt  and  notice  to 
that  extent  of  said  $600.39  judgment. 
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'^Plaintiff  says  that  prior  to  any  of  the  garnishmeDt 
processes  hereinbefore  enumerated,  and  before  answering 
in  any  of  them,  the  attorneys  for  the  plaintiff  in  the  case 
of  John  B.  Heath  v,  W.  W.  Mace  et  a/.,  docket  8,  page  6, 
had  filed  a  lien  for  their  attorneys'  fee  in  said  case  in  the 
sum  of  $250,  and  that  the  said  defendant  W.  W.  Mace, 
before  answering  in  any  of  the  garnishment  proceedings 
hereinbefore  enumerated,  paid  said  fee  under  such  lien  to 
the  said  attorneys  and  took  their  receipt  therefor,  which 
receipt  was  thereupon  filed  in  that  case. 

''Plaintiff  says  that  the  several  payments  aforesaid  made 
under  and  in  response  to  the  several  garnishment  proceed- 
ings hereinbefore  enumerated,  and  the  payment  made  to  the 
said  attorneys  under  their  aforesaid  lien,  paid  in  full  the 
aforesaid  judgment  in  favor  of  said  John  B.  Heath,  docket 
8,  page  6,  with  all  interest  accrued  thereon,  and  that  be 
has  paid  into  the  said  district  court  the  entire  cost  taxed  in 
that  c&se. 

'' Plaintiff  says  that  notwithstanding  the  aforesaid  pay- 
ments, and  that  notwithstanding  that  full  payment  has 
been  made  of  the  aforesaid  judgment  due  the  said  Heatii, 

he,  the  said  Heath,  by  and  through  his  attorney,  one , 

has  filed  a  precipe  for  an  execution  in  the  aforesaid  case 
with  the  clerk  of  this  court  and  caused  an  execution  to  is- 
sue in  said  case  in  favor  of  the  said  John  B.  Heath  for  the 
collection  again  of  the  aforesaid  judgment;  that  the  said 
clerk,  in  response  to  said  precipe  so  filed,  issued  said  exe- 
cution directed  to  the  defendant  herein,  John  F.  Boyd,  as 
sheriff  of  said  Douglas  county,  against  the  property  of  these 
plaintiflb,  commanding  him  to  collect  said  judgment  and  to 
levy  upon  and  sell  the  property  of  these  plaintiffs  if  neces- 
sary to  collect  again  the  aforesaid  judgment,  and  that  the 
said  John  F.  Boyd  is  threatening  to,  and  is  about  to,  pro- 
ceed to  levy  npon  the  property  belonging  to  these  plaint- 
iffs under  said  execution  for  a  recollection  from  them  of 
said  judgment,  and  that  said  Boyd  as  such  sheriff  will,  un- 
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less  restrained  by  tiie  order  of  this  court,  enforce  said  exe- 
cution and  levy  upon  and  sell  the  property  of  these 
plaintiffs. 

''Plaintiff  says  that  the  said  John  B.  Heath  is  insolvent 
and  has  no  property  subject  to  execution^  and  is  entirely 
unable  to  res))ond  in  damages  to  these  plaintiffs,  which 
would  be  occasioned  to  them  by  the  wrongful  enforcement 
and  levy  under  said  execution  upon  their  property,  and  a 
recollection  of  the  aforesaid  judgment  under  said  execu- 
tion. 

'^  Wherefore  plaintiffs  pray  that  a  restraining  order  may 
issue  from  this  court  restraining  and  enjoining  the  said  de- 
fendants, their  agents  or  attorneys,  from  levying  said  exe- 
cution, and  from  making  any  levy  or  collection  thereunder 
from  or  against  these  plaintiffs  or  their  property,  and  from 
collecting  or  attempting  to  collect  said  judgment,  and  that 
upon  the  hearing  of  such  restraining  order  the  same  may 
be  ordered  maintained  and  enforced  until  the  hearing  of 
this  case  and  the  taking  of  the  proof  touching  the  payment 
of  the  judgment  due  the  said  Heath  in  the  manner  herein- 
before mentioned,  and  that  upon  the  final  hearing  of  the 
case  such  injunction  may  be  made  permanent  and  said 
judgment  ordered  satisfied  and  canceled  of  record." 

The  defendant  Heath  filed  an  answer,  in  which  he 
charged  collusion  and  fraud  on  the  part  of  the  plaintiffs  in 
the  garnishment  proceedings,  and  alleges,  in  substance,  that 
the  defendant  Heath  has  neither  lands,  town  lots,  nor 
houses  subject  to  exemption  under  the  homestead  law,  and 
that  said  judgment  is  exempt.  On  the  trial  of  the  cause 
the  court  found  the  issues  in  favor  of  the  defendants  and 
dismissed  the  action.     The  plaintiffs  appeal. 

It  appears  from  the  record  that  on  the  14th  day  of  Jan- 
nary,  1891,  the  defendant  Heath  filed  an  inventory,  under 
oath,  of  all  his  property,  real  and  personal,  in  the  office  of 
the  clerk  of  the  district  court  of  Douglas  county,  a  copy  of 
which  is  set  out  in  the  record,  from  which  it  appears  that 
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the  defendant  possess^es  but  little  property  of  any  kind,  and 
that  the  judgment  in  question  is  exempt  under  the  statute. 
This  inventory  is  not  denied,  and,  therefore,  must  be  ac- 
cepted as  true.  Heath  being  the  head  of  a  family  and  hav- 
ing ''  neither  lands,  town  lots,  nor  houses  subject  to  exemp- 
tion as  a  homestead,  *  *  *  shall  have  exempt  from 
forced  sale  or  execution  the  sum  of  $500  in  personal  prop- 
erty." Heath  filed  the  inventory  in  the  court  where  the 
judgment  was  obtained  and  seems  to  have  complied  with 
the  law  on  his  part.  There  is  no  claim  in  this  connection 
that  he  has  resorted  to  any  fraudulent  device  to  dispose  of 
his  property,  and  so  far  as  appears,  he  has  made  a  truth- 
ful statement  of  all  that  he  possesses.  This  being  so,  the 
judgment  in  (Question  was  exempt,  and  the  debtor  could  not 
without  notice  be  deprived  of  it.  It  is  unnecessary  in 
this  connection  to  decide  the  second  question,  vix.,  the 
right  of  a  creditor  to  institute  garnishment  proceedings 
against  a  judgment  debtor.  The  question  is  quite  impor- 
tant, and  we  would  prefer  to  hear  further  argument  upon 
it  before  we  decide  the  same.  The  judgment  of  the  district 
court  is  right  and  is 

Affibmed. 


The  other  judges  concur. 


A.  MiCHELSON   ET  AL.,  APPELLEES,  V.  SaMUEL  HyDE 

ET  AL.,  APPELLANTS. 

[Filed  February  24, 1892.] 

Beal  Estate:  Poweb  of  Attorney:  Reformation.  In  the 
year  1857«  one  Welcome  Hyde,  being  possessed  of  certain  real 
estate  in  Washington  connty,  Nebraska,  executed  a  power  of 
attorney  in  this  state  to  one  Samnel  Hyde,  to  sell  and  conyey  the 
land  in  question.     This  power  was  not  witnessed,  bat  was  duly 
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acknowledged.  Under  the  power,  Samuel  Hjde  sold  and  con- 
veered  the  land  to  a  bona  fide  purchaser.  The  land  was  unoccu- 
pied until  about  the  year  1887,  when  one  L.  entered  into  pos- 
session and  afterwards  obtained  a  quitclaim  deed  in  favor  of 
his  wife  horn  Welcome  Hyde  and  wile,  who  were  led  to  believe 
that  L.  derived  title  throngh  the  power  of  attorney.  Held, 
That  the  plaintiff  was  entitled  to  a  reformation  of  the  power  of 
attorney  and  to  a  decree  confirming  his  title,  and  that  L.  and 
wife  had  no  interest  in  the  premises. 

Appeal  from  the  district  c!ourt  for  Washington  county. 

Heard  belQW  before  Clarkson,  J. 

I 
John  Lotht'op,  for  appellants. 

W.  C  Walton,  and  Jesse  T,  Davis,  contra. 

Maxwell,  Ch.  J. 

This  is  an  action  brought  in  the  district  court  of  Wash- 
ington county  by  the  plaintiff  against  Samuel  Hyde,  Wel- 
come Hyde,  and  John  Lothrop,  to  correct  and  reform  a 
certain  conveyance  of  real  estate  in  the  form  of  a  power  of 
attorney,  and  to  restrain  the  defendant  John  Lothrop  from 
committing  waste  on  the  land  during  the  pendency  of  the 
action.     It  appears  from  the  evidence  that  on  the  8th  day 
of  December,  1857,  Welcome  Hyde,  who  was  then  the 
legal  owner  of  the  Jands  in  controversy,  executed  and  de- 
livered to  Samuel  Hyde  a  power  of  attorney  to  convey 
'^  The  north  half  of  the  northeast  quarter  and  the  north 
half  of  the  northwest  quarter  of  section  27,  in  township 
18  north,  of  range  12  east,  in    Washington  county,  Ne- 
braska;" that  the  power  of  attorney  was  executed  in  this 
state,  but  not  witnessed  ;  that  in  pursuance  of  said  power 
of  attorney  the  said  Samuel  Hyde,  in  the  name  of  his  prin- 
cipal, executed  and  delivered  a  deed  of  conveyance  of  said 
premises  to  a  bona  fide  purchaser,  and  afterwards  a  com- 
plete chain  of  title  is  proven  by  succession  of  conveyances 
down  to  the  plaintiff.     The  only  defect  in  the  power  is  in 
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the  failure  to  witness  the  same.  The  Hydes  do  not  con- 
test the  plaintiff's  right  nor  does  any  one  who  pdrdiased 
in  good  faith  from  them.  During  the  pendency  of  tliis 
action,  and  before  the  determination  thereof,  the  defendant 
Hortense  Lothrop  obtained  from  the  defendant  Welcome 
Hyde  and  wife  a  quitclaim  deed  of  the  premises  in  <x>n- 
troversy ;  thereupon  the  plaintiff  obtained  leave  to  file  a 
supplemental  petition  alleging  these  facts  and  bringing 
Hortense  Lothrop  in  as  a  defendant  for  the  purpose  of  set- 
ting her  deed  aside  and  having  the  same  declared  void  and' 
in  fraud  of  the  rights  of  the  plaintiff.  A  supplemental  peti- 
tion was  filed  and  issue  joined  thereon,  and  the  case  tried 
upon  the  pleadings  and  proof,  and  a  decree  for  the  plaintiff. 
The  defendants  Hortense  Lothrop  and  John  Lothrop  bring 
the  case  into  this  court  by  appeal. 

We  do  not  care  to  comment  on  the  testimony  in  this 
case — more  particularly  as  it  is  not  creditable  to  some  of  the 
parties  concerned.  The  only  defect  in  the  power  of  attor- 
ney was  the  failure  to  witness  the  same.  The  person  au- 
thorized thereupon  sold  the  land  to  a  bona  fide  purchaser 
and  made  a  deed  therefor  to  him,  and  the  plaintiff  traces 
his  title  by  conveyances  of  parties  who  derived  title 
through  said  power  of  attorney.  So  far  as  this  record 
discloses.  Welcome  Hyde  has  been  anxious  to  remedy  the 
defect  and  evidently  supposed  that  he  was  doing  so  in  mak- 
ing a  quitclaim  deed  to  Hortense  Lothrop.  The  Lothrops 
are  not  bona  fide  purchasers,  and  have  suffered  no  wrong 
in  the  premises.  The  judgment  is  clearly  right  and  is  in 
all  things 

Affirmed. 
The  other  judges  concur. 


YoL.  34]         JANUARY  TERM,  1892.  63 


West  T.  Van  P«lt. 


SI     68< 

J,  W,  West  v.  John  Van  Pelt  et  al.  ^^  ^; 

[FiLKD  February  24,  1892.] 

Qiiantam  Meruit:  Part  Pxrfobmancb:  Bbnsfits Retaihkd. 
In  an  action  to  reoover  on  a  contract  for  aeryices  performed 
where  the  ftdTcrae  party  has  retained  the  benefits  thereof,  he  will 
be  liable  for  the  Talne  of  aoch  services  in  excess  of  any  damages 
he  may  hare  sostained  by  a  failure  to  fnlly  perform  the  con- 
tract. 

Error  to  the  district  court  for  Douglas  County.  Tried 
below  before  Doane,  J. 

•71  W.  We9tf  pro  sCy  cited:  MoMtUen  v,  McUloy,  10 
Neb.,  229;  ParceU  v.  MoComber^  11  Id.,  210;  Duncan 
V.  Baker,  21  Kan.,  99. 

H.  D,  Estabrook,  contra. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Douglas 
county  by  the  plaintiff  against  the  defendant  upon  a  con- 
tract. On  the  trial  of  the  cause  the  jury  returned  a  ver- 
dict in  fiivor  of  the  defendant,  and  a  motion  for  a  new  trial 
having  been  overruled,  the  action  was  dismissed.  The 
cause  of  action  is  set  forth  in  the  amended  petition  as 
follows : 

**  Plaintiff,  for  his  cause  of  action,  says  that  the  defend- 
ants are  a  copartnership  doing  business  in  said  county 
under  the  firm  name  and  style  of  Van  Pelt  Brothers,  said 
firm  being  composed  of  John  and  Jacob  Van  Pelt;  that  on 
or  about  the  10th  day  of  January,  1888,  under  such  firm 
name  and  style,  defendants  made„  executed,  and  entered 
into  a  contract  in  writing  with  this  plaintiff,  duly  accepted 
by  both  plaintiff  and  defendants,  whereby  plaintiff  was 
employed  and  empowei*ed  as  the  attorney  and  agent  of 
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said  defendant  firm  to  secure  a  donation  of  land  and  money 
at  or  near  Omaha,  Nebraska,  for  the  use  and  benefit  of 
said  defendant  firm  and  for  the  purpose  of  inducing  said 
firm  to  remove  their  paint  works  from  the  city  of  Des 
Moines,  Iowa,  to  the  city  of  Omaha,  Nebraska;  that  for 
and  in  consideration  of  plaintiff's  services,  as  such  agent 
in  this  behalf,  he  was,  under  and  by  the  terms  of  said  con- 
tract, to  receive  from  defendants  the  sum  of  $500  in  case 
he  succeeded  in  securing  said  donation  for  the  defendants' 
use  and  benefit.  And  now  plaintiff  alleges  that  shortly 
after  the  making  of  said  contract  he  entered  upon  the 
performance  thereof  and  undertook  to  carry  out  and  per- 
form the  same  agreeable  to  the  terms  and  in  accordance 
with  the  true  meaning  and  intent  thereof;  that  after  much 
diligent  and  faithful  work,  he  obtained  and  secured  for 
defendants  a  pledge  and  donation  of  about  $3,000  in 
money  and  secured  for  them  a  donation  of  eight  suitable  lots 
of  the  value  of  about  $450  each,  at  or  near  Omaha  Heights, 
Nebraska ;  that  when  he  had  thus  secured  the  said  eight 
lots  and  the  said  $3,000  or  thereabouts,  thereupon  the 
defendant  firm,  for  and  in  consideration  of  plaintiff's  hav- 
ing secured  and  obtained  for  them  three  lots  more  than  by 
the  terms  of  said  contract  he  was  obliged  to  procure  and 
secure  for  them,  and  for  other  good  and  valuable  consider- 
ation, the  defendants  expressly  waived  the  obtaining  and 
securing  of  the  additional  $2,000  in  money  which  by  the 
terms  of  said  contract  plaintiff  was  bound  to  secure,  and 
released  the  plaintiff  from  the  further  prosecution  of  his 
work  under  said  contract,  and  told  him  that  they  (the  de- 
fendants) would  and  did  accept  the  said  $3,000,  or  there- 
abouts, and  the  said  eight  lots  as  a  complete  and  entire 
fulfillment  of  the  said  contract  with  them,  and  assured  the 
plaintiff  and  the  parties  who  had  actually  given  the  afore- 
said donations  that  they  would  remove  their  paint  works 
from  Des  Moines,  Iowa,  to  said  Omaha  Heights,  on  the 
donations   then   made,  and   would  not  exact  or   require 
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further  donations  to  them ;  that  thereupon  the  defendants 
did  actually  remove  their  said  paint  works  to  said  Omaha 
Heights  and  located  them  upon  the  aforesaid  lots,  thereby, 
then  and  thus  wholly  removing  the  inducement  there- 
tofore existing  to  procure  aid  and  donations  for  them  and 
for  their  benefit,  and  thus  prevented  plaintiff  from  com- 
pleting said  contract  according  to  its  strict  terms;  that  it 
has  not  been  the  fault  of  this  plaintiff  that  said  contract 
was  not  fulfilled  in  strict  accordance  with  its  terms  and  true 
meaning;  that  defendants  have  taken  and  received  the  full 
benefits  of  said  contract  and  of  plaintiff's  work  thereunder, 
but  have  failed  and  refused  to  pay  the  plaintiff  for  his 
work  and  services  in  carrying  out  said  contract,  though 
often  requested  so  to  do,  and  that  there  is  now  due  him  for 
said  work  and  services  thereunder  the  sum  of  $500,  for 
which  he  asks  judgment,  with  interest,  as  well  as  for  his 
costs  herein  expended." 

The  answer  to  the  original  petition  seems  to  have  been 
considered  an  answer  to  the  amended  petition,  and  is  as 
follows: 

''And  now  come  said  defendants,  and  for  answer  to  the 
petition  of  plaintiff  herein  filed,  denies  each  and  every  al- 
legation in  said  petition  contained,  except  as  herein  other- 
wise expressly  admitted. 

'' Further  answering,  defendants  admit  that  they  are  a 
copartnership  doii^  business  under  the  firm  name  and  style 
of  Van  Pelt  Brothers,  in  Douglas  county,  Nebraska. 

''  Farther  answering,  defendants  say  that  said  plaintiff 
is  a  stockholder  and  president  of  a  corporation  known  as 
the  Metropolitan  Building  Association,  whose  place  of 
transacting  bnsiness  is  in  Douglas  county,  Nebraska;  that 
the  principal  object  of  said  corporation  is  speculating  in 
lands  and  town  lots ;  that  on  and  before  the  10th  day  of 
January,  1888,  the  said  Metropolitan  Building  Association 
was  the  owner  or  interested  in  a  laige  number  of  lots, 
to-wit,  fifty  lots  in  an  addition  to  the  city  of  Omaha, 
8 
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Douglas  oountjy  Nebraska,  kDown  as  Omaha  Heights; 
that  other  portions  of  said  addition  were  at  said  time  and 
prior  thereto  owned  by  the  syndicate  for  whom  P.  C* 
Himebaugh,  Alvin  Saunders,  Arthur  Remington,  and  T. 
S.  Clarkson  were  trustees;  that  at  said  time  and  prior 
thereto  said  defendants  were  the  owners  of  large  works  for 
the  manufacture  of  paints,  at  Des  Moines,  Iowa;  that  said 
plaintiff  Joel  W.  West,  for  himself  and  the  said  Metropol- 
itan Building  Association,  of  which  he  was  president  as 
aforesaid,  was  particularly  desirous  of  having  said  defend- 
ants remove  with  their  works  to  the  city  of  Omaha,  Ne- 
braska, and  locate  said  works  within  the  vicinity  of  Omaha 
Heights,  and  the  lots  and  parcels  of  land  owned  by  said 
Metropolitan  Building  Association,  and  said  syndicate  rep- 
resenting to  said  defendants  that  it  would  be  to  the  mutual 
interest  of  said  property  owners  and  of  said  defendants  to  do 
so,  and  as  an  inducement  to  said  defendants  to  so  remove  and 
establish  their  said  works  said  plaintiff  Joel  W.  West  agreed 
to  use  his  influenoe  as  president  of  said  Metropolitan  Asso- 
ciation, and  with  the  syndicate  aforesaid,  who  were,  as 
aforesaid,  interested  in  said  Omaha  Heights,  to  procure 
large  donations  of  land  and  money,  and  for  that  purpose 
and  to  that  end  said  defendants  entered  into  a  written  con- 
tract with  said  plaintiff,  establishing  said  plaintiff  their 
agent  and  attorney  for  the  purpose  of  securing  said  dona- 
tions of  land  and  money  at  or  near  Omaha,  Nebraska,  by 
which  said  plaintiff  undertook  to  secure  the  said  Van  Pelt 
Brothers  a  donation  of  five  suitable  lots  at  Omaha  Heights 
for  the  purpose  of  establishing  their  paint  works,  and  a 
pledge  of  $5,000  as  a  further  donation,  in  consideration  of 
which  said  Van  Pelt  Brothers  undertook  to  locate  their 
works  at  Omaha  Heights,  and  as  compensation  for  said 
services  so  rendered  by  said  plaintiff  the  defendants  agreed  to 
pay  the  sum  of  $500  upon  securing  of  said  donation  of  land 
and  pledge  of  money  in  cash,  which  said  written  contract 
was  dated  the  10th  day  of  January,  1888.     *     *     *     But 
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defendants  say  that  said  plaintiff  has  not  complied  with  the 
conditions  of  said  contract;  that  as  president  of  said  Met- 
ropolitan Building  Association  he  has  promised,  on  behalf 
of  said  association,  the  sum  of  $2,000  in  negotiable  notes,. 
dne  four  months  from  January  17,  1888,  but  that  said 
notes  have  not  been  given  nor  the  money  paid;  that  all 
the  defendants  have  received  in  cash  or  negotiable  securi- 
ties, aside  from  a  contract  for  the  five  lots  in  Omaha. 
Heights  by  the  trustees  aforesaid,  has  been  $1,000  from  said 
trustees ;  that,  relying  upon  the  promises  and  representa- 
tions of  said  plaintiff  to  secure  said  pledge  of  $5,000,  said 
defendants  removed  their  entire  works  from  Des  Moine^ 
Iowa,  and  located  them  in  Omaha  Heights,  but  failing  to 
receive  more  than  $1,000,  as  aforesaid,  they  have  been 
greatly  harassed  for  want  of  money  in  the  building  and 
develo])ment  of  their  works,  to  their  great  damage,  $2,000. 

'*  Further  answering,  defendants  say  that  the  contract  so 
made  by  said  plaintiff  with  said  defendants  constituting 
the  said  plaintiff  agent  and  attorney  for  said  defendant^ 
whereas  said  plaintiff  was  the  president  and  agent  of  said 
Metropolitan  Building  Association,  and  jointly  interested 
personally,  and  as  such  stockholder  with  the  syndicate 
herein  named,  was  contrary  to  public  policy  and  void,  and 
that  no  cause  of  action  accrued  or  can  accrue  to  said  de* 
fendants  by  virtue  of  said  contract.'^ 

The  reply  consists  of  certain  denials. 

There  is  testimony  in  the  record  tending  to  show  that 
the  defendants  waived  the  full  performance  of  the  contract, 
and  that  they  accepted  the  property  procured  by  the  plain t» 
iff,  and  have  appropriated  the  same  to  their  own  use. 

The  case  was  tried  upon  the  theory  that  there  must  be  a 
fnll  performance  on  the  part  of  the  plaintiff  of  all  the  terms 
of  contract  to  entitle  him  to  recover,  and  the  instructions  of 
the  court  were  predicated  upon  that  view  of  the  law.  No 
doubt  there  are  many  cases  where  a  plaintiff  must  perform 
all  the  conditions  of  his  contract  to  entitle  him  to  recover^ 
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but  this  rule  does  not  obtain  where  there  has  been  a  waiver 
of  the  terms  of  the  contract,  or  the  adverse  partj  has  ap- 
propriated and  retained  the  labor  or  property  of  the  plaint- 
iff. In  the  latter  case,  the  value  of  the  labor  or  prop- 
erty received  and  accepted,  less  the  damages  for  the  failure 
to  perform,  may  be  recovered.  {ParoeU  v,  MoGnnber,  11 
Neb.,  209 ;  BriUon  r.  Turner,  6  N.  H.,  481 ;  Duncan  v. 
Baker,  21  Kan.,  99 ;  McMillan  v.  Malloy,  10  Neb.,  228.) 
There  is  a  sufficient  all^ation  of  waiver  and  part  perform- 
ance in  the  pleadings  to  authorize  the^oourt  to  instruct  the 
jury  to  render  a  verdict  for  the  value  of  the  services  less 
the  damages,  and  the  court  to  render  judgment  for  the 
same.  The  judgment  of  the  district  court  is  therefore 
reversed  and  the  cause  remanded  for  further  proceedings. 

RkVEBSED   and   R£MAND£D. 

The  other  judges  concur. 


David  Cole  v.  Patrick  W.  O'Brien. 

"si      68 

f^  g^'  [Filed  Fkbbuaby  24, 1892.] 

Agency:  Unauthobizbd  Aofrs:  Pcbsonal  LiABrLrrr.  When 
one  who  Menmee  to  act  aa  another'k  agent,  without  authority  «i 
to  do,  aigna  the  name  of  the  other  aa  maker  of  a  dne  bill,  be  la 
not  peraonallj  liable  in  an  aotion  thereon,  nnleaa  it  contains  apt 
words  to  charge  him  aa  anch. 

Error  to  the  district  court  for  Pawson  county.  Tried 
below  before  Hamer,  J. 

H.  Jf.  Sinclair,  and  Stewart  &  Rose,  for  plaintiff  in 
error,  cited:  BartUtt  v.  Tucker,  104  Mass.,  339;  HaU  v. 
CrandaU,  29  Gal.,  668;  W(dlace  v.  BenOey,  77  Id.,  19; 
Lander  v.  Castro,  43  Id.,  497 ;   Duncan  v.  NUcb,  82  111., 
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532;  Ogden  v.  Raymond^  22  Conn.,  379;  Taylor  v.  Shd- 
ton,  30  Id.,  132;  Baltzm  v.  Nieolay,  53  N.  Y.,  467; 
White  V.  Madison^  26  Id.,  117;  Hampton  v,  Speokenagley 
9  S.  <&  R  [Pa.],  212;  Hopkins  v.  Mehaffy,  11  Id.,  126; 
Lazarus  v.  Shearer,  2  Ala.,  718. 

C.  TT.  MeNamar,  contra,  cited:  Shepherd  v,  Conqiiest, 
33  Eng.  L.,  257 ;  Jarvis  v.  Brooks,  27  N.  H.,  65 ;  Bank 
V.  Rudolf,  5  Neb.,  527 ;  Rawlins  v.  Kennard,  25  Id.,  181. 

NORVAL,  J. 

This  suit  was  brought  in  the  court  below  by  Patrick  W. 
O'Brien  against  Mary  Cole  and  David  Cole,  upon  a  writ- 
ten instrument  of  which  the  following  is  a  copy : 

'^Plum  Creek,  Nebraska,  September  16,  1885. 
«  Due  P.  W.  (ySrien  for  account  of  D.  B.  Cole,  $350, 
three  hundred  and  fifty  dollars,  within  one  year  from  date. 

"  M.  Cole." 

There  was  verdict  for  the  plaintiff  against  David  Cole 
for  (314.40,  and  the  jury  found  no  cause  for  action  against 
Mary  Cole.     The  defendant  David  Cole  brings  error. 

The  defendants  were  husband  and  wife.  At  and  for 
several  years  prior  to  the  execution  of  the  due  bill,  Mrs. 
Cole  owned  a  grocery  store  at  Plum  Creek.  The  business 
was  managed  by  the  husband  and  was  conducted  under  the 
name  of  "M.  Cole.''  On  the  16th  day  of  September, 
1885,  David  Cole  executed  and  delivered  the  due  bill  sued 
on,  in  settlement  of  a  claim  of  (600  which  defendant  in 
error  held  against  one  D.  B.  Cole,  a  son  of  the  defendants. 
Although  it  appears  that  David  Cole  was  in  the  habit  of 
signing  his  wife's  name  in  the  management  of  the  grocery 
store,  yet  she  did  not  authopize  him  to  sign  her  name  to 
the  due  bill,  nor  did  she  know  that  he  had  done  so  until 
some  time  afterwards ;  that  he  had  acted  as  her  agent  in 
the  management  of  the  store,  conferred  no  authority  to  sign 
her  name  to  the  instrument  when  it  was  not  given  for  her 
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benefit,  of  which  the  plaintiff  was  aware.  It  having  been 
given  without  her  authority  and  not  for  her  use  and  bene- 
fit, or  for  her  separate  estate,  the  instrument,  as  to  her,  is 
void,  and  the  jury  so  found. 

The  court  charged  the  jury  that  'Mf  David  Cole,  without 
being  requested  by  his  wife  so  to  do,  signed  her  name  to 
the  paper  sued  on,  he  is  himself  liable,  and  you  may  ren- 
der a  verdict  against  him,  if  you  so  find,  for  the  amount 
remaining  unpaid."  We  think  this  instruction  is  errone- 
ous and  was  prejudicial  to  the  plaintiff  in  error.  There  is 
nothing  upon  the  face  of  the  instrument  showing  that  he 
personally  promised  to  pay  the  amount  therein  named. 
It  is  not  his  contract,  but  purports  to  be  the  obligation  of 
M.  Cole.  While  he  assumed  the  act  as  her  agent  without 
authority,  he  is  not  for  that  reason  personally  liable  in  an 
action  upon  the  due  bill.  The  remedy  of  the  defendant  in 
error,  if  any,  is  an  action  for  the  fraud  of  David  Cole  in 
falsely  assuming  authority  to  act  as  her  agent.  (1  Parsons 
on  Contracts,  68;  Abbey  v.  Chasey  6  Cush.  [Mass.],  66; 
Ogdefi  V,  Raymond,  22  Q)nn.,  379;  Bartletl  v.  Tucker,  104 
Mass.,  339 ;  McHenry  v.  Duffidd,  7  Blackf.  [Ind.],  41 ; 
Hopkins  V.  Mehaffy,  11  Serg.  &  Rawle  [Pa.],  126 ;  Hall  v. 
CrandaU,  29  Cal.,  568 ;  Dwncan  v.  Nilea,  32  III,  632.) 

There  is  in  the  bill  of  exceptions  some  testimony  tend- 
ing to  show  that  the  store  at  Plum  Creek  belonged  ex- 
clusively to  David  Cole,  and  that  he  carried  on  the  busi- 
ness under  the  name  of  "  M.  Cole,"  although  the  weight 
of  the  evidence  is  to  the  effect  that  his  wife  was  the  sole 
owner.  If  the  husband  was  in  fact  the  proprietor  of  the 
store,  and  with  intent  to  bind  himself,  signed  to  the  due 
bill  the  name  under  which  he  carried  on  business,  instead 
of  his  true  name,  he  would  be  liable  in  an  action  on  the 
instrument  itself,  for  in  such  case  it  would  be  his  own  ob- 
ligation. The  jury  could  not  have  found  for  the  plaintiff 
upon  that  ground  for  the  reason  that  such  view  of  the  case 
was  not  submitted  to  them  by  the  instructions. 


Vol.  34]         JANUARY  TERM,  1892.  71 

First  Natl.  Bank  of  Rmpld  City  ▼.  Security  Natl.  Bank. 

For  the  error  in  giving  the  instruction  oomplained  of 
the  jadgment  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  bemanded. 
The  other  judges  concur. 


First  National  Bank  of  Rapid  City  v.  Security 
National  Bank  of  Sioux  City. 

[FiLKD  February  24, 1892.] 

1  CertifloateB  of  Deposit:  Transfer  After  Matubitt.  A 
banajlde  purchaser  of  a  negotiable  certificate  of  deposit  for  Talne, 
before  mataritj,  without  notice  of  equities,  is  protected  to  the 
samo  extent  as  an  Innocent  holder  of  other  negotiable  paper. 
Bat  if  such  certificate  is  transferred  when  OTerdoe,  the  par- 
chaser  takes  it  sabject  to  all  defenses  which  conld  haye  been 
made  had  it  remainad  in  the  hands  of  the  payee. 


%  :  Indorsement  "Without  Recourse."  The  indorse- 
ment of  each  paper  bj  the  payee  before  due,  '*  without  re- 
coarse,''  is  not  of  itself  safficient  to  charge  the  purchaser  with 
notice  of  defenses  of  the  maker. 

8. :  Transfer  Overdue:  Notice.    Across  the  face  of  the 

the  certificate  of  deposit  in  the  usual  form,  payable  to  the  order 
of  the  payee,  on  the  return  of  the  certificate  properly  indorsed, 
were  stamped  the  words,  **  This  certificate  payable  three  months 
after  date,  with  six  per  cent  interest  per  annum  for  the  time 
specified."  The  instrument  was  transferred  by  the  payee  more 
than  three  months  after  its  date.  Held^  To  be  a  time  certificate, 
and  dishonored  when  sold. 

4.  :  AcnoN:  Cross-Demands  by  Maker.    In  an  action  on 

a  negotiable  certificate  of  deposit,  transferred  after  due,  the 
maker  may  set  off  any  cross-demand  which  existed  in  his 
fiiTor  against  the  original  payee  at  the  time  of  the  transfer. 
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Ebbob  to  the  district  court  for  Douglas  countj.    Tried 
below  before  Doake,  J. 

Chas.  OffvU,  for  plaintiff  in  error,  dted  the  following 
authorities  as  determining  the  nature  of  certifioates  of  de- 
posit: 2  Wharton,  Ev.,  sec  926,  and  cases ;  Daniels,  Neg. 
Inst,  sees.  1702,  1702a,  and  cases;  Brett  v.  Ming,  I  Fla., 
447;  MtlU  v.  Barney,  22  Cal.,  240;  Ooye  v.  Palmer,  16 
Id.,  158;  Ford  v.  MUcheU,  15  Wis.,  334;  1  Randolph, 
Com.  Pa.,  sea  2,  and  cases  cited ;  date  v.  Patterson,  25 
Mich.,  191;  Story,  Prom.  Notes,  sec.  12,  and  cases; 
Hadeton  v.  Union  Bank,  32  Wis.,  35;  Pardee  v.  Fiah,  60 
N.  Y.,  266 ;  Tripp  v.  Oarteniue,  36  Mich.,  494,  and  cases 
cited ;  1  Morse,  Banks  &  Banking,  sec.  298,  and  cases ; 
li-ank  v.  Weesde,  64  N.  Y.,  165;  Hunt  v.  Divine,  37  111., 
137,  and  cases  cited ;  MiJtcheU  v.  WUhine,  33  N.  W.  Rep. 
[Minn.],  910 ;  Owrran  v.  WUter,  68  Wis.,  16.  If  the  cer- 
tificates  were  payable  simply  "on  demand''  or  "on  return 
properly  indorsed,''  a  reasonable  time  had  elapsed  after 
their  issue,  and  their  staleness  was  sufficient  notice  of  dia- 
honor.  (Story,  Prom. Notes  [7th  Ed.]«8ec.  29;  3  Randolph, 
Com.  Pa.,  sea  1042;  Oamp  v.  Clark,  14  Vt,  387;  Losee 
V,  Dunkin,  7  Johns.  [N.  Y.],  70;  Herrick  v.  Woolverton, 
41  N.  Y.,  581 ;  Chamberlyn  v.  Ddarive,  2  Wils.  [Eng.], 
353;  La  Due  v.  Bank,  31  Minn.,  33;  BuU  v.  Bank,  14 
Fed.  Rep.  [Minn.], 612;  Novina  v,  Towneend,  6  Conn.,  5; 
Parker  v.  Tattle,  44  Me.,  459 ;  Ayer  v.  HvJtokine,  4  Mass., 
372;  Clark  v.  Leach,  10  Id.,  51;  Thompson  v.  Hale,  6 
Pick.  [Mass.],  259;  Stevene  o.  Bruce,  21  Id.,  193;  Ameri- 
can  Bank  v,  Jennese,  2  Met.  [Mass.],  288 ;  Carlton  v. 
Bailey,  27  N.  H.,230;  Barbour  v.  Fullerion,S6  Pa.,  105; 
Keyes  v.  Fenstermacher,  24  Cal.,  331.)  These  certificates 
bore  such  marks,  in  addition  to  their  age,  as  under  all  the 
circumstances  charged  the  purchaser  with  notice  of  the 
maker's  equities.  {Ayerv,Hutohin8,4Maaa.,S72;  Daniels, 
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Neg.  Inst,  sees.  796a  and  cases,  7956  and  cases,  799  and 
oases.)  A  certificate  of  deposit,  like  a  check,  is  never 
more  than  a  conditional  payment,  and  he  who  receives  it 
may,  when  its  payment  is  refused,  treat  it  as  the  property 
of  the  debtor,  and  sue  on  the  original  consideration.  (2 
Daniels,  Neg.  Inst.,  sec.  1701, and  cases;  Newmark,  Bank 
Deposits,  sees.  208,  209,  and  cases.) 

Oonffdon  A  Hwd^  eanira,  cited,  as  to  the  nature  of  cer- 
tificates of  deposit:  ShiUe  v.  Bank,  136  Mass.,  487;  Jifo- 
Oough  V.  JamisoUj  107  Pa.  St.,  336;  Brown  v,  MeElroy^ 
62  Ind.,404;  BoughUm  v.  Flint,  74  N.  T.,  476;  Howell  v. 
Adams,  68  Id.,  314;  SmUey  v.  Fry,  100  Id  ,  262;  Pardee 
«.  Fish,  60  Id.,  265;  Oregg  v.  Bank,  87  Ind.,  238;  Tripp 
9.  Ourienius,  36  Mich.,  497 ;  1  Morse,  Banks  and  Bank- 
ing, 626;  Riddle  v.  Bank,  27  Fed.  Rep.  [Pa.],  503.  De- 
fendant in  error  is  a  bona  fide  purchaser  for  value  and  is 
entitled  to  recover.  {Natl,  Bank  of  Bepublio  v.  Young,  7 
Atl.  Rep.  [N.  J.],  488;  Smiley  v.  Fry,  100  N.  Y.,  262; 
Phdan  9.  Moss,  67  Pa.  St.,  59 ;  Comdook  v.  Hannah,  76 
DL,  630;  Fox  v.  Bank,  30  Kan.,  441 ;  Schoen  v.  Hough- 
ion,  60  Cal.,  628  J  Kdley  v.  Whitney,  45  Wis.,  110;  Epler 
V.  Funk,  8  Pa.  St.,  468;  Stevenson  v.  O'Neal,  71  111.,  314.) 
If  Rose  were  suing  upon  these  certificates  there  could  be 
no  claim  against  him  by  plaintifl^  in  error  except  such  as 
might  grow  out  of  his  indorsement  of  the  Post  certificate. 
(Drew  V.  Towle,  27  N.  H.,  412 ;  Thompson  v.  Mansfield, 
43  Me.,  490;  Oreenleaf  v.  Cook,  2  Wheat.  [U.S.],  13; 
College  v.  Bryan,  50  la.,  293 ;  Stanton  v.  Maynard,  7  Al- 
len [Mass.],  335.) 

Nc»BVAL,  J. 

This  suit  was  brought  in  the  court  below  by  the  defend- 
ant in  error  upon  four  certificates  of  deposits  issued  by  the 
plaintiff  in  error,  payable  to  the  order  of  John  W.  Rose^ 
and  by  him  indorsed  to  the  Security  National  Bank  of 
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Sioux  City,  Iowa.  Tliree  of  the  certificates  were  for  $200 
each,  and  one  for  $150.72. 

The  defense  is  failure  of  oonsideration,  and  that  the  de- 
fendant in  error  acquired  the  certificates  after  maturity^ 
and  under  such  circumstances  as  to  charge  it  with  notice  of 
the  maker's  defense.  On  a  trial  to  the  court  there  was 
judgment  for  the  defendant  in  error  for  the  full  amount 
of  the  certificates. 

Two  questions  are  presented  for  consideration: 

First — Is  the  defendant  in  error  a  bona  fide  purchaser 
of  the  certificatesi  for  a  valuable  consideration^  before  ma- 
turity,  in  the  ordinary  course  of  business,  without  notice  of 
dishonor  or  of  facts  which  impeach  their  validity  as  between 
the  original  parties? 

Seeond — Has  the  consideration  failed? 

The  certificates  are  alike,  except  as  to  amounts  and  num- 
bers, and  in  the  following  form  : 

[In  border  line:]  '' Dakota. 
"$200.  First  National  Bank, 

"Rapid  City,  Dak.,  Oct.  8th,  1887. 

'' John  W.  Rose,  Esq.,  has  deposited  in  this  bank  two 
hundred  dollars,  payable  to  the  order  of  himself  on  the 
return  of  this  certificate  properly  endorsed. 

"This  certificate  is  not  subject  to  check. 
"No.  8006.  Richard  C.  Lake, 

"No.  10729.  FresidenL'' 

[On  margin:]  "Certificate  of  deposit." 

[Across  the  face  in  red  ink :]  "This  certificate  payable  3 
months  after  date  with  6  per  cent  interest  per  annum  for 
the  time  specified.'' 

The  proofs  show  that  John  W.  Rose  on  or  about  the  5th 
day  of  October,  1887,  called  at  the  b  inking  hou'^e  of  Lake 
&  Hal  ley,  private  bankers  at  Bufi'alo  Gap,  South  Dakota, 
with  three  certificates  of  deposit  issued  to  him  by  Morton 
E.  Post  &  Co.,  of  Cheyenne,  Wyoming,  one  for  $739.38| 
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one  for  $67. 35,  and  one  for  $77,  each  bearing  interest  and 
maturing  at  difierent  dates,  and  instructed  G.  C.  Smith,  the 
acting  cashier,  to  send  the  certificates  to  the  First  National 
Bank  of  Rapid  City,  and  request  that  bank  to  issue  four 
of  their  certificates,  payable  to  Mr.  Rose's  order,  as  fol- 
lows: Three  certificates  for  $200  each  and  one  for  $150.72, 
in  exchange  for  the  Morton  E.  Post  &  Co.^s  certificate  for 
$739.38,  on  which  interest  expired  October  8,  1887.  Mr. 
Rose  instructed  Cashier  Smith  to  treat  the  other  two  cer- 
tificates in  like  manner  as  their  interest  matured. 

On  October  6,  1887,  Lake  &  Halley  sent  the  three  cer- 
tificates, duly  indorsed  by  Mr.  Rose,  to  the  First  National 
Bank  of  Rapid  City,  enclosed  with  the  following  letter : 

''Banking  House  of  Lake  &  Halley, 

Buffalo  Gap,  Dakota,  Oct.  5,  1887. 
'* James  HaUey,  Esq.^  Cashier^  Rapid  (My,  Dak. — ^Deab 
Sir;  Herewith  time  C.  D's,  Morton  £•  Post  &  Co.,  Chey- 
enne, Wyo.,  drawn  in  favor  of  John  W.  Rose^  and  indorsed 
to  you,  as  follows: 

No.  12,300,  expiraCion  of  3  mos.  Oct. 

8, '«7 $739  38 

Int 11  34— $760  72 

No.  12,335,  expiration  of  3  mos.  Oct. 

20,  *87 67  35 

Lit 1  01—    68  36 

No.  12,337,  expiration  of  3  mos.  Oct. 

21,  *87 77  00 

Int 1  15—    78  16 

*'  When  the  first  C.  D.  matures  send  us  your  time  C. 
D\  3  mos.y  to  order  John  W.  Rose,  as  follows :  Three  for 
$200  each  and  one  for  $150.72  for  the  balance.  Treat  the 
others  as  they  mature  in  like  manner. 

"  Yours  truly,  G.  C.  Smith,  A.  Cos. 

'^  Would  not  take  our  C.  IVs,  as  this  is  not  a  national 
bank." 

This  letter  and  the  certificates  were  received  by  the 
plaintiff  in  error  on  the  6th  day  of  October,  1887,  and  on 


J 
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the  same  day  forwarded  the  $739.38  oertificate  for  oolleo- 
tioDy  through  the  First  National  Bank  of  Omaha.  On  the 
8th  d^y  of  the  same  month  the  First  National  Bank  of 
Rapid  City  issued  the  four  certificates  of  deposit  in  suit^ 
and  sent  them  to  Lake  &  Halley  on  the  same  day,  who  de* 
livered  them  to  Mr.  Rose.  There  was  no  other  considera- 
tion for  the  issue  of  the  four  certificates  in  controversy. 
They  were  issued  for  the  exact  amount  of  the  principal  and 
interest  called  for  by  the  Post  &  Co.  certificate  first  ma- 
turing. 

When  the  Post  &  Co.  oertificate  reached  Cheyenne  and 
was  presented  for  payment  the  makers  had  failed,  having 
suspended  and  assigned  on  the  morning  of  October  10, 
1887.  The  certificate  was  protested  on  the  following  day, 
and  due  notice  given  to  all  parties.  Rose  was  requested  at 
once  to  take  back  the  dishonored  certificate  and  return  the 
four  certificates  issued  in  exchange  therefor,  which  he  de- 
clined to  do. 

On  June  7,  1888,  Rose  sold  the  certificates  to  the  Se- 
curity National  Bank,  of  Sioux  City,  Iowa,  for  $760.72, 
the  face  value,  in  cash,  and  indorsed  them  to  it  ^*  without 
recourse.''  The  defendant  in  error  at  once  presented  the 
certificates  to  plaintiff  in  error  and  demanded  payment, 
which  was  refused.     Thereupon  this  suit  was  instituted. 

The  defendant  in  error  insists  that  it  is  an  innocent 
holder  of  the  paper.  The  established  doctrine  is  that  a 
certificate  of  deposit  in  the  usual  form  issued  by  a  bank 
and  made  payable  to  order  or  bearer,  is  negotiable,  and  a 
bona  fide  purchaser  thereof  for  value  before  maturity, 
without  notice  of  equities,  is  protected  to  the  same  extent 
as  an  innocent  holder  of  other  negotiable  paper.  {Bank  of 
Peru  V.  Famstoorth,  18  111.,  563;  Laughlin  r.  Marshall, 
19  Id.,  390 ;  Bean  v,  Briggs,  1  la.,  488 ;  Huse  t?.  Hamblin^ 
29  Id.,  601;  IRlgore  r.  Bulkley,  14  Conn.,  363;  Drake  v. 
ilarkUy  21  Ind.,  433;  Bank  v.  Ringel,  51  Id.,  393;  John- 
son V.  Henderson^  76  N.  Car.,  227;  Pardee  r.  Fish,  60  N. 
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Y.,  265;  Miller  v.  Austen,  13  How.  [U.  S.],  218;  Oirran  v. 
Witter,  68  Wis.,  16;  Moore  v.  Owm,  12  O.,  300;  Howe  v. 
Hartneas,  IM  &  Co.,  11  O.  St.,  449.) 

It  is  also  equally  well  settled  that  where  a  certificate  of 
deposit  is  transferred  when  oyerdue,  the  purchaser  takes  it 
subject  to  all  defenses  that  could  have  been  made  had  it 
not  left  the  hands  of  the  payee.  {Supra;  Ooye  r.  PcUmer, 
16  CaK,  158;  Tripp  v.  CurteniuSy  36  Mich.,  494.) 

It  cannot  be  successfully  claimed  that  the  plaintiff  below, 
when  it  purchased  these  certificateSi  had  actual  notice  of 
the  facts  surrounding  their  execution,  or  that  it  acted  in 
bad  faith  in  their  purchase.  It  paid  Rose  the  face  of  the 
certificates  in  cash,  discounting  only  the  interest.  True, 
they  were  indorsed  by  the  payee  "  without  recourse,*'  but 
notice  cannot  be  implied  from  such  an  indorsement  alone. 
{Eppler  V.  Funk,  8  Pa.  St.,  468;  Stevenson  v.  O'Neal,  71 
111.,  314;  Kdley  v.  WhUney,  45  Wis.,  Ill ;  Fox  v.  Bank, 
30  Kan.,  441.) 

It  is  important  next  to  determine  whether  the  certificates 
in  suit  were  past  due  when  purchased  by  the  defendant  in 
error,  so  as  to  charge  it  with  notice  of  facts  which  would 
impeach  their  validity  as  between  the  maker  and  payee. 
Counsel  for  the  defendant  in  error  insist  that  the  certificates 
are  only  payable  upon  their  return  and  presentation  to  the 
maker,  properly  indorsed,  which  was  after  their  transfer 
to  the  Security  National  Bank,  and  therefore  were  not  dis- 
honored when  purchased.  This  contention  is  based  upon 
the  phrase,  '^on  the  return  of  this  certificate  properly  in- 
dorsed,'' used  in  the  printed  form  of  the  certificates.  If 
they  contained  no  other  stipulation  as  to  time  of  payment, 
there  would  be  ground  for  debate  that  they  did  not 
become  due  until  payment  was  demanded,  and  that  their 
dishonor  would  not  be  presumed  from  lapse  of  time. 
Authorities  are  to  l)e  found  which  sustain  such  a  doctrine, 
but  the  decisions  are  not  all  one  way.  Many  adjudicated 
cases,  as  well  as  text-books,  lay  down  the  proposition  that 
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a  oertificate  of  deposit  in  the  ordinary  form,  payable  on  its 
return  duly  indorsed,  is  in  legal  effect  a  promissory  note, 
and  is  due  immediately  upon  its  execution,  and  that  suit 
may  be  brought  thereon  without  a  previous  demand,  the 
same  as  in  the  case  of  a  promissory  note  payable  on  de* 
mand.  As  we  construe  the  certificates  sued  on  in  this 
action  we  are  not  now  called  upon  to  choose  between  these 
conflicting  authorities,  or  to  decide  whether  demand  certifi- 
cates are  subject  to  the  same  rule  which  governs  and  controls 
demand  notes,  for  these  are  time  certificates.  By  their  terms 
they  are  payable  three  months  after  their  date.  Clearly 
that  is  the  meaning  of  the  words  stamped  across  the  face 
of  the  instruments.  They  are  capable  of  no  other  reasona- 
ble construction.  The  holder  could  not  have  lawfully  de- 
manded payment  before  the  expiration  of  the  three  months, 
and  had  suit  been  instituted  before  such  time  had  elapsed, 
it  would  have  been  prematarelj  brought.  The  words ''on 
the  return  of  this  certificate  properly  indorsed,'^  when  read 
in  connection  with  the  other  stipulations,  do  not  control 
the  time  of  payment,  nor  was  it  indispensable  to  a  recovery 
that  the  certificates  should  have  been  previously  presented 
to  the  maker  duly  indorsed.  To  hold  that  the  tender  of  a 
oertificate  properly  indorsed  is  a  condition  precedent  to 
maintain  an  action  thereon  would  defeat  a  recovery  upon 
a  lost  oertificate,  and  would  prevent  a  third  person  from 
becoming  the  owner  of  a  certificate  payable  to*  the  order  of 
the  payee,  unless  indorsed.  Such  a  rule  would  be  unsound 
in  principle  and  contrary  to  the  weight  of  the  d^isicfns. 
{Oassidy  v.  Mrd  NaU.  Bank,  30  Minn.,  86;  Oitiaens  NaU. 
-Boni  V.  Brovm,  11  N.  E.  Rep.  [Ohio],  799.) 

Construing  t(^ther  all  the  conditions  of  the  instruments 
in  suit,  and  giving  effect  to  every  part,  as  we  must,  they 
are  payable  three  months  after  their  date,  to  the  payee,  or 
to  the  person  by  him  transferred.  (Brett  p.  Ming^  1  Fla., 
447;  Hunt  v.  Divine,  37  III.,  137.) 

In  the  case  last  cited  the  certificate  was  in  the  following 
form : 
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"  Banking  Hoube  op  E,  T.  Hunt  &  Co,, 

Sycamore,  III.,  March  9,  1861. 

''  C.  M.  Chase,  Esq.,  has  deposited  in  this  bank  two 
faandred  and  eighty  dollars  and  fifty  cents  in  currency, 
sabject  to  the  order  of  himself,  and  payable  in  like  funds 
on  return  of  this  certificate  three  months  after  date. 

"  E.  T.  Hunt  &  Co/' 

It  was  Held  that  it  was  payable  absolutely  three  months 
after  its  date,  and  that  a  return  of  the  certificate  was  not  a 
condition  precedent  to  the  recovery.  The  similarity  of  the 
certificate  in  the  Illinois  case  to  the  ones  we  are  consider- 
ing, entitles  that  decision  to  great  weight  as  a  precedent 
here.  When  these  certificates  were  purchased  by  the  de- 
fendant in  error  they  were  fiye  months  overdue,  and  being 
dishonored,  the  maker  is  entitled  to  all  defenses  against 
them,  it  could  have  urged  had  action  thereon  been 
brought  by  the  payee.  {BritUm  v.  Berry,  20  Neb.,  325, 
330;  Firgt  NaU,  Bank  v.  Edholm,  25  Id.,  741.) 

These  certificates  of  deposit  were  issued  in  exchange  for 
the  Post  &  Co.  certificate.  There  was  no  other  consider- 
ation. The  record  disdoses  that  the  plaintiff  in  error  used 
due  diligence  in  presenting  for  payment  the  Post  &  Co. 
certificate.  When  presented,  the  makers  had  failed.  It 
was  immediately  protested  and  notice  given  to  Rose,  the 
payee  and  indorser,  the  dishonored  certificate  tendered  to 
him,  and  these  certificates  demanded.  Whether  the  Post  & 
Co.  certificate  was  sold  to  the  First  National  Bank  of 
Rapid  City,  or  was  simply  received  by  it  for  collection,  can 
make  no  difference  as  to  the  sufficiency  of  the  defense.  If 
received  as  a  collection,  then  the  proceeds,  when  collected, 
were  to  go  to  the  bank  in  payment  of  the  certificates  in  suit 
issued  before  the  Post  &  Co.  certificate  was  transmitted. 
Payment  being  refused  when  presented  to  the  makers,  the 
consideration  for  these  certificates  failed.  {Lindaey  v.  Mo- 
CleUand,  18  Wis.,  481 ;  FUdg  v.  Sled,  43  O.  St.,  53.) 

If  the  plaintiff  in  error  is  r^rded  as  the  owner  of  the 
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Post  &  Co.y  certificate,  then  Rose  was  liable  thereon  aa 
indorser.  Every  step  was  taken  to  charge  him  as  sucb^ 
and  the  First  National  Bank  of  Rapid  City  oould  main- 
tain  an  action  against  Rose  on  his  contract  of  indorsement. 
Then,  under  the  provisions  of  our  Code  relating  to  set-off 
and  counter-claim,  it  could  have  been  pleaded  as  a  defense  if 
this  suit  had  been  brought  by  Rose;  and  the  certificates  in 
controversy  being  dishonored  when  transferred  to  the 
Security  National  Bank,  the  plaintiff  in  error  can  plead 
and  prove  any  defense  which  oould  legally  be  made  by  it 
if  Rose  were  the  plaintiff. 

In  Edney  v.  Willis,  23  Neb.,  66,  the  author  of  that 
opinion,  after  quoting  section  31  of  the  Code,  says:  '^This 
clearly  implies  that  set-off  may  be  allowed  against  a  note 
transferred  after  due.  In  England  the  indorsee  of  an  over- 
due note  or  bill  is  liable  to  such  equities  as  attach  to  it  in 
itself,  but  only  to  such,  and  not  to  those  arising  out  of 
collateral  matters,  nor  to  any  set-off  that  is  not  good  against 
his  indorser.  And  so  at  common  law  in  this  country,  in 
some  states  it  is  held  that  not  ail  equities  which  might  be 
set  off  against  the  original  payee  can  be  set  off  against  a 
third  party  who  is  affected  with  constructive  notice  of  set- 
off, but  only  those  attaching  to  the  particular  note  in  suit 
«  «  «  The  English  rule  seems  to  be  based  upon  the 
doctrine  of  recoupment,  and  is  not  applicable  in  any  state 
having  a  statute  similar  to  our  own,  where  independent 
and  collateral  claims  may  be  set  off  against  an  overdue 
note  in  the  hands  of  a  payee.'^ 

In  any  view  of  the  case  the  defense  is  well  grounded, 
and  shoald  have  been  sustained.  The  judgment  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 

R£V£BSED  AND  BEMANDSD. 

Thb  other  judges  concur. 
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G£ORG£  W,  Stone  v.  Rebecca  S.  Neblby. 

[Filed  Fcbbuabt  24, 1892.] 
Defeoiiye  Becord:  Judombkt:  Bbcital  Instead  of  Entbt. 


47    831] 


S4     81 
I  87    676 

34      81, 

Where  the  record  oontains  do  final  Jadgment,  bat  a  mere  recital  48  237 

that  ^'Judgment  be  rendered  on  the  Terdict  for  plaintiff,"  the  84    8i 

petition  in  error  will  be  dismissed. 

Error  to  the  district  court  for  Buffalo  county.  Tried 
below  before  Hamer^  J. 

IL  A.  Moore,  for  plaintiff  in  error. 

A,  H.  Ckmnor,  and  Greene  &  Hoddler,  contra. 

NORVAL,  J. 

This  case  cannot  be  reyiewed  for  the  reason  that  the 
record  contains  no  final  judgment.  A  verdict  was  re- 
turned for  the  defendant  in  error,  assessing  her  damages 
at  $708.75.  A  motion  for  a  new  trial  was  filed  by  the 
plaintiff  in  error.     The  journal  entry  is  as  follows : 

''Now  on  this  17th  day  of  October,  1889,  this  cause 
coming  on  to  be  heard,  the  defendant  Greorge  W.  Stone's 
motion  for  a  new  trial  was  overruled,  to  which  ruling  the 
defendant  George  W.  Stone  excepts,  and  has  forty  days  to 
prepare  a  bill  of  exceptions.  It  is  ordered  that  judgment 
be  rendered  on  the  verdict  for  plaintiff." 

This  is  merely  a  recital  that  a  judgment  was  rendered 
by  the  court  upon  the  verdict.  (Milier  v.  B.  &  M.  R.  Ob., 
7  Neb.,  227.    The  petition  in  error  is 

Dismissed. 
The  other  jndges  concur. 


9 


82  NEBRASKA  REPORTS.         [Vol.  34 


Petera  ▼.  ICoTey. 


Herman  A.  Peters  v.  George  T.  Moret  et  al. 

[Filed  February  24,  1892.] 

Elections:  Oontbbt:  Bill  ov  Exckptiohb  Neobbbabt.  In pro- 
oeediDgp  in  the  district  court  to  contest  an  election  held  for  Che 
pnrpooe  of  locating  a  oonnty  seat,  the  eyidenoe  should  be  pre- 
served by  bill  of  exceptions,  the  same  as  in  other  cases,  and,  in 
the  absence  of  such  a  bill,  it  will  be  presnmed  that  the  CTldence 
sufflcient  to  support  the  finding  and  Judgment. 


Appeal  from  the  district  court  for  Sheridan  county. 
Heard  below  before  Einkaid,  J. 

Tho8,  L,  Itedlan,  for  appellant. 

No  briefs  filed. 

NOBVALy  J. 

This  is  a  proceeding  to  contest  the  election  held  on  the 
6th  day  of  October,  1885,  in  Sheridan  county,  for  the  pur- 
pose of  locating  the  county  seat  of  said  county.  The  cause 
was  submitted  to  this  court  on  the  18th  day  of  April, 
1889,  but  by  inadvertence  the  record  was  not  passed  in  to 
the  court,  or  put  on  the  docket  of  submitted  cases  until  the 
present  term. 

The  returns  of  the  election  in  question,  made  to  the 
county  clerk  by  the  judges  of  election  of  the  different 
precincts  of  the  county,  show  that  1,758  votes  were  cast 
on  the  question  of  locating  the  county  seat,  of  which 
Bushville  received  919  votes  and  Hay  Springs  received 
839  votes.  All  the  votes  in  Hunter  precinct,  226  in  num- 
ber, were  returned  as  being  cast  in  favor  of  Bushville. 
The  county  canvassing  board,  in  canvassing  the  returns  of 
said  election,  threw  out  184  of  the  votes  returned  from 
Hunter  precinct,  thereby  making  a  majority  in  &vor  of 
Hay  Springs.     On  application  to  this  court  at  the  July 
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term,  1886^  a  peremptory  writ  of  mandamvs  waa  issued 
requiring  the  canvassing  board  to  reassemble  and  canvass 
all  the  votes  returned  from  Hunter  precinct  {Slate  v.  Hill, 
20  Neb.y  119.)  In  obedience  to  the  writ  the  canvassers 
reconvened  and  canvassed  the  votes,  and  Rushville,  having 
a  majority  of  eighty  votes^  upon  the  face  of  the  returns 
was  declared  the  county  seat. 

In  the  amended  complaint^  filed  by  the  contestant,  it  is 
charged  that  212  of  the  votes  returned  as  having  been  cast 
in  Hunter  precinct  were  fraudulent  and  were  not  cast,  but 
after  the  close  of  the  polls,  with  the  connivance  of  the 
judges  of  election,  the  poll  books  of  said  precinct  were 
fraudulently  changed  and  altered  by  writing  on  said  poll 
books  212  fictitious  names,  and  that  a  like  number  of  fic-^ 
titioua  ballots  were  placed  in  the  ballot  box  of  said  pre*- 
cinct ;  upon  each  of  said  ballots  Rushville  was  named  as- 
the  place  for  the  county  seat,  and  were  so  counted;   that- 
42  fraudulent  and  illegal  votes  were  cast  and  counted  for 
Bushville,  in  Beaver  Creek  precinct,  and  that  130  votes 
cast  in  Rushville  precinct  were  fictitious  and  fraudulent 
and  were  counted  for  Rushville  for  county  seat 

The  contestees  answered,  denying  the  all^tions  of  the- 
amended  complaint,  and  as  a  farther  defense  all^  that 
there  were  cast  and  counted  for  Hay  Springs  for  county^ 
seat  243  fraudulent  and  illegal  ballots  in  Hay  Springs 
precinct,  and  65  illegal  votes  in  Gordon  precinct 

The  facts  are  stated  in  the  answer  with  considerable 
particularity. 

A  reply  was  filed,  trial  had,  and  upon  the  pleadings  and 
evidence  the  district  court  found  that  Rushville  received  a 
majority  of  all  the  legal  votes  cast  at  the  election,  and  that 
place  was  declared  the  permanent  county  seat 

The  cause  waa  submitted  to  this  court  withoat  brieft,. 
therefore  we  do  not  know  the  grounds  upon  which  the 
appellant  relies  for  a  reversal  of  the  judgment  The  issue 
raised  by  the  pleadings,  and  tried  by  the  district  court^  waa 
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purely  one  of  fkct^  and  that  \b,  whioh  plaoe  reodved  a  ma- 
jority of  the  legal  yotea  cast  for  the  location  of  the  county 
«eat.  We  are  unable  to  review  its  findings  for  the  reason 
the  record  before  us  contains  no  bill  of  exceptions.  It  will 
be  presumed,  in  the  absence  of  a  showing  to  the  contrary, 
that  the  eyidence  was  sufficient  to  support  the  judgment. 
The  appellant  having  failed  to  file  a  brief  pointing  out  any 
«rror,  and  no  error  being  apparent,  the  judgment  is 

Affirmed. 
The  other  judges  concur. 


State,  ex  kel.  N.  Z.  Snell,  v.  John  FI.  Wkstcott. 

[Filed  Mabch  2,  1892.] 

County  CommlMioners;  Number:  Election.  The  act  a^ 
proTed  April  9, 1891,  provides  that  in  coantiee  contoiniDg  leee 
than  125,000  inhabitants  the  board  of  ooont  J  oommiaeionera  shall 
oonsist  of  three  persons,  bat  also  providing  that  in  conntiee  con- 
taining less  than  125,000  inhabitants  which  had  five  commission- 
ers when  the  act  took  effoct  the  incumbents  **  shall  oontinae  to 
hold  and  occupy  said  offices  until  the  expiration  of  the  tenns  ihr 
which  elected.''  There  is  also  a  provision  for  redistrlcting 
counties  where  the  number  was  changed  from  five  to  three.  8eo- 
tion  7,  chapter  26,  Ck>mpiled  Statutes,  also  provides  that  in 
counties  not  under  township  organization,  ^  one  county  commis- 
sioner shall  be  elected  annually,  who  shall  serve  three  years," 
etc.  Htldf  That  a  county  commissioner  who  was  elected  in 
November,  1891,  to  fill  the  vacan<^  caused  by  the  expiration  of 
the  term  of  the  commissioner  of  the  third  district,  was  properly 
elected,  and  that  the  fourth  and  fifth  oommissionen  would  hold 
until  the  expiration  of  their  respective  terms. 

Original  action  in  nature  of  quo  toarranto. 

N>  Z,  SneUf  for  relator^  cited :  Sutherland  on  Statutory 
Con.,  sec.  430 ;  State,  ex  rd.  Jones,  r.  Graham^  16  Neb.,  74. 
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Chaa.  A,  Robbina,  and  Thomas  Damally  oontra: 

The  relator's  construction  of  the  law  cannot  be  accepted 
because  it  leads  to  irreconcilable  conflict  between  sec.  63,  oh. 
18,  Comp.  Stats.,  and  sec.  55,  ch.  18,  and  sea  7,  ch.  26. 
{Hagenbuek  v.  Reed,  3  Neb.,  17,  24;  State  v.  Weston^ 
Id.,  312,  322;  WhUe  v.  Blum,  4  Id.,  555,  561 ;  Hmdrix 
V.  Rieman,  6  Id.,  516,  622;  StaU  v.  Liedtke,  9  Id.,  490, 
497;  State  v.  Babcock,  21  Id.,  599,  602;  Egypt  Street,  2 
Ora6t's  Cas.  [Pa.],  455;  Stale  v.  JUaccuaig,  8  Id.,  215, 217 ; 
Sttde  V.  Silver,  9  Id.,  85,  89;  Albetiaon  v.  State,  Id.,  429, 
438;  State  v.  Hotoe,  28  Id.,  618,  627.)  The  relator's  con- 
struction of  the  law  leads  to  an  absurd  and  mischievous  re- 
sult, inconvenience,  hardship,  and  injustice,  and  cannot  he 
adopted.  (Smith  v.  People,  47  N.  Y.,  330, 336 ;  Perry  County 
9.  J^€T9on  County,  94  III.,  214;  Rogers  v.  Goodwin,  2 
Mass.,  475,  477;  Langdon  v.  Potter,  3  Id.,  215,  221; 
Gore  V,  Brazier,  Id.,  523,  539;  Ayera  v,  Knox,  7  LI., 
305,  310;  Pxdnam  v.  Longley,  11  Pick.  [Mass.],  4«7, 
490 ;  Mo(yre  v.  Given,  39  O.  St.,  661 ;  Sawyer  v.  State,  45 
Id.,  343;  Ex  parte  Ellis,  11  Cal.,  222;  Knowles  v.  Yeaies, 
31  Id.,  82;  Henry  v.  Tilson,  17  Vt,,  479;  Collis  v.  Car- 
man,  5  Md.,  503;  Neenan  v.  Smith,  50  Mo.,  525,  529; 
Wall  ads.  Robson,  2  Nott.  &  McC.  [S.  Car.],  497,  507; 
Mayor  v,  Weems,  5  Ind.,  547 ;  Smith  v,  Moore,  90  Id., 
294,  305;  Storms  v.  Stevens,  104  Id.,  46,  50;  Hunt  v. 
Lakeshore,  etc.,  R.  Co,,  112  Id.,  69;  State  v.  Mayor,  2S 
Id.,  248 ;  Baker  v.  Kirk,  33  Id.,  517, 526.)  Relator  seeks 
to  extend  the  scope  and  effect  of  a  mere  proviso  or  saving* 
clause  which  should  be  construed  strictly  and  as  affecting 
the  paragraph  to  which  annexed  only.  (Spring  v.  Collector, 
78  III.,  101;  Rdbeiis  v,  Yarboro,  41  Tex.,  449;  United 
SUUes  v.  Dickson,  15  Pet.  [U.  S.],  165.)  The  division  of 
the  county  into  five  districts  and  the  election  of  two  extra 
commissioners  in  1890  was  ill^l  and  void.  (State  r. 
Graham,  1 6  Neb.,  74, 76 ;  Ex  parte  Johnson,  15  Id.,  51 2.) 
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Ad  to  the  constitutional ity  of  the  act  of  1887^  under  which 
two  additional  commissioners  were  elected,  and  of  the  pro- 
viso in  the  act  of  189 1,  under  which  such  additional  com- 
missioners claim  to  hold  over:  Sutherland  on  Statutory 
OonstruotioQ,  seo.  129;  iScUe  v.  Boyd,  19  Nev.,  43;  H'ee^ 
holders  of  Hudson  v.  Buck,  49  N.  J.  L.,  228 ;  SlaJte  v.  EU 
let,  47  O.  St.,  90;  Deoine  r.  Cook  County,  84  III,  690; 
Woodard  v.  Brien,  14  Lea  [Tenn.],  520;  Fidds  v.  Cam- 
tnissioners,  36  O.  St.,  476 ;  Commontoealth  v.  Patton,  88 
Pa.  St.,  258 ;  State  v.  County  Court,  89  Mo.,  237 ;  Topeka 
r.  Gillette  32  Kan.,  431;  CovHeri  v.  New  Brunswick,  44  N. 
J.  L.,  68;  Robinson  v.  Perry,  17  E^an.,  248;  Davis  v. 
Clark,  106  Pa,  St.,  377;  Morrison  v.  Baohe»i,  112  Id., 
322 ;  State  v.  Hammer,  42  N.  J.  L.,  436 ;  HaUock  v.  Hoi- 
lingshead,  49  Id.,  64;  GAbs  v.  Morgan,  39  N.  J.  Eq.,  126 ; 
limst  V.  Morgan,  Id.,  391  ;  Miller  v.  KisUr,  68  Cal.,  142; 
State  V.  Hermann,  lb  Mo.,  340;  Turner  v.  Fish,  19  Nev., 
295. 

Maxwell,  Ch.  J. 

The  relator  is  county  attorney  of  Lancaster  county,  and 
as  the  attorney  general  refused  to  prosecute  the  action,  the 
relator  brought  the  same  in  order  to  obtain  a  construction  of 
the  act  of  April  9,  1891.     The  information  is  as  follows: 

"Novia  Z.  Snell,  as  county  attorney  of  Lancaster  county, 
Nebraska,  who  prosecutes  this  case  in  his  own  proper  per- 
son, gives  the  court  to  understand : 

"First — That  the  county  of  Lancaster  is  a  county  in 
the  state  of  Nebraska  which,  on  the  10th  day  of  July, 
1890,  had,  and  still  has,  more  than  70,000  inhabitants 
and  less  125,000  inhabitants. 

'^Second — That  on  said  day  the  county' commissioners  of 
Lancaster  county,  under  and  in  pursuance  of  sections  63 
and  54  of  article  1,  chapter  18  of  the  Compiled  Statutes 
of  the  state  of  Nebraska,  as  then  in  force,  divided  said 
Lancaster  county  into  five  districts,  numbered  respectively 
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1^  2,  3,  4,  and  5.  The  first  district  oomprising  the  Sixth 
and  Seventh  wards  in  the  city  of  Lincoln,  Lancaster,  Bock 
Creek,  Mill,  Waverljr,  and  North  Bluff  precincts;  the 
second  district  comprising  West  Oak,  Little  Salt,  Oak, 
West  Lincoln,  Garfield,  and  Elk  precincts,  and  the  First 
ward  in  the  city  of  Lincoln;  the  third  district  comprising 
the  Third  and  Fourth  wards  in  the  city  of  Lincoln;  the 
fourth  district  comprising  the  Second  and  Fiilh  wards  in 
the  city  of  Lincoln;  the  fifth  district  oomprising  Denton, 
Yankee  Hill,  Highland,  Buda,  Centerville,  Saltillo,  Ne- 
maha, Olive  Branch,  South  Pass,  Panama,  Grant,  Stock- 
ton.  Middle  Creek,  and  Stevens  Creek  precincts. 

^*  Third — That  at  said  time  the  board  of  county  commis- 
sioners of  Lancaster  county,  Nebraska,  consisted  of  three 
persons:  T.  J.  Dickson,  whose  term  expired  on  the  first 
Thursday  after  the  first  Tuesday  in  January,  1891;  Alba 
Brown,  whose  term  expired  on  the  first  Thursday  after  the 
first  Tuesday  in  January,  1892;  and  H.  H.  Shaberg, 
whose  term  will  expire  on  the  first  Thursday  after  the  first 
Tuesday  in  January,  1893. 

'' Fourth — ^That  after  said  county  was  divided  into  five 
districts  as  aforesaid,  Alba  Brown  resided  in  and  repre- 
sented the  second  district;  T.  J.  Dickson  resided  in  and 
represented  the  fifth  district;  and  H.  H.  Shaberg  resided 
in  and  represented  the  third  district. 

<' Fifth— That  at  the  general  election  held  on  the  7th 
day  of  November,  1890,  the  said  T.  J.  Dickson  was  re- 
elected as  county  commissioner  from  the  fifili  district, 
and  one  W.  E.  Churchill  was  elected  as  commissioner  from 
the  first  district,  and  one  Joseph  McGraw  was  elected 
as  commissioner  from  the  fourth  district,  and  as  the  said 
Churchill  received  a  greater  number  of  votes  than  the  said 
McGraw,  his  term  of  office  will  expire  on  the  first  Thursday 
after  the  first  Tuesday  in  January,  1894,  and  the  term  of 
the  office  of  the  said  McGraw  will  expire  on  the  first 
Thursday  after  the  first  Tuesday  in  January,  1893. 
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"  Sixth — ^That  the  legislature  of  the  state  of  Nebraska, 

at  its  session  began  on  the day  of  January^  1891, 

passed  an  act  entitled  '  An  act  to  amend  sections  53,  54, 
and  59  of  article  1  of  chapter  18  of  the  Compiled  Statutes 
of  Nebraska  for  the  year  1887,  and  to  repeal  said  section,' 
which  act  was  approved  by  the  governor  on  the  9th  day 
of  April,  1891,  and  the  same  went  into  force  and  effect  on 
the  lat  day  of  August,  1891,  and  the  question  as  to  whether 
the  county  board  of  Lancaster  county  shall  consist  of  three 
or  five  commissioners  has  never  been  submitted  at  any 
election  since  the  passage  of  said  act. 

"Seventh — That  by  said  act  said  section  53  was  amended 
80  as  to  limit  the  number  of  county  commissioners  to  three 
in  counties  not  having  more  than  125,000  inhabitants,  and 
making  the  number  five  in  counties  having  more  than 
125,000  inhabitants,  but  expressly  provided  that  in  coun- 
ties having  less  than  125,000  when  the  amendment  took 
effect,  that  the  incumbents  of  said  office  should  continue 
to  hold  such  office  for  the  term  for  which  they  were 
elected. 

<< Eighth— That  the  defendant  John  H.  Westcott,  who 
was  and  is  a  legal  voter  of  said  county,  received  the  nom- 
ination at  the  hands  of  the  republican  convention  held  in 

the  city  of  Lincoln  on' the day  of  September,  1891,  for 

the  alleged  office  of  county  commissioner  from  the  second 
district  of  said  county  to  succeed  Commissioner  Brown,  in 
which  district  he  then  resided,  and  at  the  general  election 
held  in  November,  1891,  he  received  the  highest  number 
of  votes  for  said  alleged  office. 

"Ninth— That  on  the  10th  day  of  November,  1891, 
after  a  canvass  of  the  votes  cast  at  said  election  had  been 
duly  made,  Mart  Howe,  as  county  clerk  of  Lancaster 
county,  Nebraska,  issued  to  the  said  John  H.  Westcott  a 
certificate  of  election  to  the  alleged  office  of  county  com- 
missioner from  the  second  district. 

"Tenth— That  on  the day  of  December,  1891,  the 
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Westcott  filed  bis  bond,  which  was  duly  approved  by 
the  proper  authority,  and  took  the  oath  of  oiBoe. 

<*  Eleventh— That  on  the  19th  day  of  December,  1891, 
the  board  of  county  oommissioners  of  Lancaster  county, 
Nebraska,  under  and  by  virtue  of  section  53  as  amended 
in  1881,  redistricted  the  county  of  Lancaster  into  three 
distrids,  number  1  comprising  the  territory  of  the  Fourth, 
Sixth  and  Seventh  wards  in  the  city  of  Lincoln,  and  Elk^ 
Lancaster,  Little  Salt,  Mill,  North  Bluff,  Oak,  Ro(*k 
Creek,  Waverly,  and  West  Oak  precincts;  number  2  com- 
prising the  territory  of  the  First,  Second  and  Third  wards 
in  the  city  of  Lincoln,  and  Garfield  and  West  Lincoln 
preoincts;  number  3  comprising  the  territory  of  the 
Fifth  ward  of  the  city  of  Lincoln,  and  Buda,  Centerville, 
Benton,  Grant,  Highland,  Middle  Creek,  Nemaha,  Olive 
Branch,  Panama,  Saltillo,  South  Pass,  Stevens  Creek, 
Stockton,  and  Yankee  Hill  precincts;  and  that  as  the 
board  was  then  constituted,  Commissioner  Brown  residing 
in  Oak  precinct  and  Commissioner  Chnrohill  residing  in 
the  Sixth  ward  of  the  city  of  Lincoln,  represented  the 
fivst  district,  Commissioner  Shaberg  residing  in  the  Third 
ward  of  the  city  of  Lincoln,  represented  the  second  dis- 
pel, and  Commissioner  McGraw,  residing  in  the  Fifth 
ward  of  the  city  of  Lincoln,  and  Commissioner  Dickson, 
residing  in  Panama  precinct,  represented  the  third  dis- 
trict. 

"Twelfth— That  on  the  7th  day  of  January,  1892,  the 
time  of  commissioner  Brown  having  expired  as  commis- 
sioner, the  defendant  John  H.  Westcott,  and  from  then  con- 
tinuously without  any  l^al  warrant,  claim,  or  right,  has 
used  and  exercised  and  still  does  unlawfully  use  and  exer- 
eiae  the  oflSce  of  county  commissioner  of  Lancaster  county, 
NetNRaska,  and  claims  to  be  a  commissioner  of  Lancaster 
county  from  the  second  district,  and  has,  uses,  and  enjoys 
all  the  rights,  privileges  and  franchises  of  a  county  com- 
missioner of  Lancaster  county,  Nebraska,  to  the  damage 
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lind  the  prejiidioe  of  the  righto  of  said  Lancaster  county 
and  also  against  the  peace  of  the  state. 

'^Thirteenth-^Your  relator  avers  the  facto  to  be,  however, 
that  from  and  after  August  1,  1891,  the  county  of  Lan- 
caster was  entitled  to  only  three  commissiobers,  saving  oply 
that  those  in  office  should  continue  until  after  the  expira- 
tion of  the  term  for  which  they  were  elected,  and  that  at 
the  general  election  held  in  November,  1891,  there  were 
no  vacancies  in  the  office  of  county  commissioner,  and  that 
the  allied  election  of  the  defendant  Westcott  was  of  no 
force  and  effect  whatever. 

*^  Wherefore  your  relator  asks  that  the  defendant  be  de- 
clared not  entitled  to  said  office,  and  that  he  be  ousted  there- 
from, and  that  the  costo  of  this  proceeding  be  toxed  against 
him.'' 

To  this  the  defendant  filed  a  general  demurrer,  and  the 
case  is  submitted  upon  the  issues  thus  formed.  The  act 
approved  April  9,  1891,  provides  ''That  section  53  of 
article  1  of  chapter  18  of  the  Compiled  Statutes  of  Ne- 
braska be  amended  so  as  to  read  as  follows : 

"  Sec.  63.  Commissioners. — The  board  of  county  com- 
missioners in  all  counties  having  not  more  than  125,000 
inhabitonto  shall  consist  of  three  persons,  and  in  counties 
having  more  than  126,000  inhabitanto  shall  consist  of  five 
persons;  Provided^  That  in  counties  having  less  than  126,- 
000  population  which  have  five  commissioners  when  this 
act  takes  effect  the  incumbento  of  said  office  shall  continue 
to  hold  and  occupy  such  office  until  the  expiration  of  the 
terms  for  which  elected;  Provided^  That  the  electors  in 
any  county  containing  less  than  125,000  inhabitanto  may 
vote  at  any  general  election  as  to  whether  their  county 
board  shall  consist  of  three  or  five  commissioners.  Counties 
under  township  organization  voting  to  change  to  commis- 
sioner system  may  vote  at  the  same  time  as  to  the  number 
of  commissioners  desired.'' 

Section  54,  chapter  21,  provides  ''That  each  county  not 
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under  township  oi^nization  having  not  more  than  125|- 
000  inhabitants  shall  be  divided  into  three  districts,  num- 
bered respectively  1,  2,  and  3,  or  into  five  districts  as 
provided  for  in  section  53,  which  shall  be  numbered  re- 
spectively 1,  2,  3y  4f  and  5 ;  and  in  counties  having  more 
than  126,000  inhabitants  shall  be  divided  into  five  districts 
numbered  respectively  1,  2,  3,  4,  and  6,  and  shall  consist 
of  two  or  more  voting  precincts  comprising  compact  and 
contiguous  territory  and  embracing,  as  near  as  may  be  pos- 
sible, an  equal  division  of  the  population  of  the  county, 
and  not  subject  to  alteration  oflener  than  once  in  three 
years,  and  one  commissioner  shall  be  elected  from  each  of 
said  districts  by  the  qualified  electors  of  the  district  as  here- 
inbefore provided.  The  district  lines  shall  not  be  changed 
at  any  session  of  the  board  unless  all  of  the  commissioners 
are  present  at  such  session ;  Prodded^  That  in  counties  of 
1 25,000  inhabitants  or  more,  and  in  counties  where  a  ma- 
jority have  voted  for  five  commissioners,  it  shall  be  the 
duty  of  the  commissioner^  or  supervisors  of  such  county, 
at  their  first  meeting  after  the  publication  of  state  or  fed- 
eral census,  or  after  an  election  deciding  to  have  five  com- 
missioners, to  divide  said  county  into  five  commissioner 
districts  as  provided  for  in  this  bill;  Provided  furOiery 
That  the  three  commissioners  of  such  county  whose  term 
of  office  will  expire  after  said  election  shall  continue  to 
represent  the  districts  in  which  they  shall  reside,  after  the 
redistricting  of  such  county,  until  the  expiration  of  the 
terms  for  which  they  were  elected ;  And  provided  further^ 
That  at  the  general  election  next  after  the  division  of  a 
county  into  five  districts,  one  commissioner  shall  be  elected 
for  each  of  the  two  remaining  districts.  Of  the  two  per- 
sons elected  in  such  districts,  the  person  receiving  the  high- 
est number  of  votes  shall  hold  his  office  for  the  term  of 
three  years  and  the  person  receiving  the  next  highest  num- 
ber of  votes  shall  hold  his  office  for  the  term  of  two  years, 
and  each  commissioner  elected  thereafter,  in  pursuance  of 
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tbe  provisions  of  this  section^  shall  hold  his  office  for  three 
years  and  until  his  successor  is  elected  and  qualified/' 

Section  7|  chapter  26,  Compiled  Statutes^  provides  that 
''one  county  commissioner  shall  be  elected  annually  and 
shall  serve  three  years." 

Construing  these  provisions  together  the  evident  pur- 
pose of  the  legislature  was  to  fix  the  number  of  commis- 
sioners at  three  in  counties  having  less  than  125,000 
inhabitants,  unless  by  a  vote  of  the  people  of  any  county 
the  number  was  increased  to  five.  If  the  number  was  re- 
duced to  three,  then  it  was  the  duty  of  the  county  board 
to  redistrict  the  county  into  three  districts,  numbered  re- 
spectively 1,  2,  and  3.  A  commissioner  is  to  be  elected 
from  each  of  the  three  districts  every  third  year.  There  is 
no  provision  for  omitting  such  election  in  1891.  It  is  true 
the  act  was  passed  and  took  eficct  in  that  year,  but  it  was 
not  intended  to  reduce  the  number  of  commissioners  where 
five  had  previously  been  authorized  except  upon  the  ter- 
mination of  the  term  of  office  of  the  fourth  and  fifth  com- 
missioner. That  is,  that  a  county  containing  less  than 
126,000  inhabitants  shall  be  divided  into  three  districts, 
from  each  of  which  a  commissioner  shall  be  elected,  while 
the  fourth  and  fifth  shall  continue  in  office  until  their  re- 
spective terms  shall  expire.  It  may  be  that  the  provisions 
for  the  election  of  commissioners  in  some  counties  by  the 
electors  of  such  counties,  and  in  others  by  districts,  is  class 
or  special  legislation,  but  that  question  is  not  before  the 
court.  The  defendant  is  not  wrongfully  holding  the  office 
referred  to.  The  demurrer  is  therefore  sustained  and  the 
action 

Dismissed. 
The  other  judges  concur. 
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Grand  Island  Banking  Co.  v.  First  National 

Bank  op  Grand  Island. 

[Filed  Mabch  2,  1892.] 

Chattel  Mortgages:  Pbiorities:  Instbuctions.  In  a  contot 
between  mortgagees,  where  the  property  was  described  as 
being  in  the  posBeesion  of  the  mortgagor  on  certain  lands  ds- 
scribed  in  the  mortgages,  there  being  no  question  vpon  the 
weight  of  evidence,  hdd^  that  the  instructions  (pLyen  by  the 
eonrt  were  not  erroneous  and  that  there  was  no  error  in  the 
record. 

Error  to  the  district  court  for  Hall  county.  Tried 
below  before  Harrison,  J. 

0.  A.  AbboU,  for  plaintiff  in  error. 

Thompson  Bros,,  contra. 

Maxwell,  Ch.  J. 

This  is  a  contest  between  mortgagees  of  personal  prop- 
erty. The  defendant  claims  under  a  mortgage  made  to 
Frank  L.  Bartley,  dated  August  10,  1887,  in  which  the 
property  is  described :  ''All  the  mortgagor's  animals  of  the 
horse  kind,  same  being  at  least  sixty  in  number  and  com- 
prising one  stallion,  eleven  geldings,  thirty  mares  (more  or 
less),  and  at  least  twenty  colts  foaled  in  1887.  All  the 
mortgagor's  cows,  two-year-old  heifers,  and  yearling  steers 
and  heifers,  same  being  at  least  600  in  number  and  com- 
prising about  300  cows,  about  150  two-year-old  heifers,  and 
fifty  yearling  steers,  also  all  the  mortgagor's  calves,  same 
being  about  800  in  number,  together  with  the  natural  in- 
crease of  all  of  said  live  stock.  The  greater  part  of  said 
cattle  is  branded  "  K ''  on  the  right  shoulder.  The  above 
described  chattels  are  now  in  my  possession  in  the  vicinity 
of  8t  Michael's,  Nebraska,  in  the  counties  of  Hall,  How- 
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ard|  and  Buffalo,  and  owned  Ky  me  and  are  free  from  all 
incumbranoe  whatsoever/'  This  mortgage  was  given  to 
secure  the  payment  of  96,000. 

The  plaintiff  claims  under  a  mortgage  executed  to  it  on 
the  Slst  day  of  January,  1888|  wherein  the  property  is 
described  as  follows,  "500  steers  from  three  to  five  years 
old,  all  branded  '  K '  back  of  right  shoulder,  all  in  my 
pasture  on  section  12,  town  12,  range  13  west,  in  Buffalo 
county,  Nebraska.  The  above  described  chattels  are  now 
in  my  possession,  are  owned  by  me,  and  free  from  all  in- 
cumbrances whatever."  This  mortgage  was  given  to  se- 
cure the  payment  of  the  sum  of  $10,000. 

The  plaintiff  also  claims  that  there  was  a  verbal  agree- 
ment made  on  the  5th  day  of  July,  1888.  The  defendant 
took  possession  of  the  cattle  under  its  mortgage,  where- 
upon the  plaintiff  brought  an  action  for  the  conversion  of 
*' sixty-five  head  of  steers,  part  two  and  part  three  years 
oldy  part  branded  'K'  on  the  left  side,  and  part  without 
brands.'^  On  the  trial  of  tlie  cause  the  jury  returned  a 
verdict  for  the  defendants,  upon  which  judgment  was  ren- 
dered. It  will  be  observed  that  the  descriptions  in  both 
mortgages  are  very  general,  and  but  for  the  statement  that 
the  animals  were  then  in  possession  of  the  mortgagor  on 
certain  lands  described  in  the  mortgage,  they  would  be  of 
doubtful  sufficiency.  The  court  gave  the  following  in- 
structions: 

'^ Plaintiff  alleges  in  his  petition  that  on  or  about  the  9th 
day  of  July,  A.  D.  1888,  the  plaintiff  was  the  owner  and  in 
possession  of  a  large  number  of  cattle  of  various  ages,  which 
said  cattle  were  then  in  the  custody  and  care  of  one  Asa 
Brayton  for  agistment,  and  that  on  said  date  the  said  de- 
fendant, by  its  agents  and  servants,  unlawfully  and  with- 
out the  permission  of  the  plaintiff,  took  and  drove  away 
sixty-five  head  of  said  cattle,  described  as  follows,  to-wit: 
Sixty-five  head  of  steers,  part  two  and  part  three  yearn 
old,  part  branded  'K'  on  the  left  side,  and  a  part  without 
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brands^  of  the  valtie  of  $2,000,  and  afterwards  converted  the 
same  to  its  own  use;  that  plaintiff  has  frequently  requested 
said  defendant  to  return  said  cattle,  or  paj  the  plaintiff  the 
valae  thereof,  which  it  has  and  still  does  neglect  and  refuse 
to  do,  to  the  damage  of  plaintiff  in  the  sum  of  $2,000,  for 
which  sum  plaintiff  claims  judgment,  with  interest  thereon 
at  the  rate  of  seven  per  cent  per  annum  from  July  9,  A.  D. 
1888.  The  plaintiff  claims  a  special  ownership  under  and 
by  virtue  of  certain  chattel  mortgages  introduced  in  evidence. 
Defendant,  for  answer,  states  that  it  denies  that  it  did,  on 
the  9th  day  of  July,  1888,  either  by  itself  or  agents,  or 
otherwise,  or  at  any  other  time,  take  and  drive  away  from 
the  said  Asa  Brayton,  or  from  any  other  place,  sixty-five 
head  of  cattle  belonging  to  and  owned  by  the  said  plaintiff, 
either  as  described  in  the  said  plaintiff's  petition  or  in  any 
other  way,  and  denies  that  plaintiff  was  the  owner  of  the 
sixty-five  head  of  cattle  described  and  mentioned  in  its  said 
petition,  or  any  of  them;  denies  that  said  defendant  con- 
verted the  said  sixty-five  head  of  cattle  to  its  own  use,  as 
described  in  the  said  petition,  or  in  any  other  manner;  de- 
nies the  indebtedness,  and  denies  all  other  allegations  of 
plaintiff's  petition,  except  that  it  is  a  corporation.  The 
defendant  claims  that  it  took  possession  of  and  sold  said 
cattle  under  and  by  virtae  of  a  chattel  mortgage  introduced 
in  evidence  in  the  case. 

^  First — Yon  are  instructed  that  when  a  person  is  in  the 
rightful  and  peaceful  possession  of  property,  and  a  person 
not  the  owner,  general  or  special,  or  entitled  to  the  posses- 
sion, wrongfully  takes  it  from  him  and  converts  to  the 
taker's  own  use,  then  the  person  who  was  so  rightfully  and 
in  peaceful  possession  of  the  property  can  recover  the  full 
value  of  the  property  in  this  form  of  action  for  the  wrong 
done,  his  possession  being  sufficient  evidence  of  title  in  him 
against  a  wrong*doer  or  one  showing  no  right  or  title  of 
the  property. 

'' Second — ^Yonare  instructed  that  possession  of  personal 
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property  is  prima  facie  evidenoe  of  ownership  if  there  are 
no  circumstances  accompanying  the  possession  to  rebut  such 
presumption,  and  if  the  jury  believe  from  the  evidenoe 
that  the  plaintiff  was  in  possession  of  the  cattle  in  contro- 
versy at  the  time  of  the  alleged  taking,  and  under  circum- 
Btances  indicating  ownership  in  it,  then  it  is  incumbent 
upon  the  defendant  to  show  by  a  preponderance  of  testi- 
mony that  the  title  or  ownership,  or  special  ownership 
claimed  by  it,  was  not  in  the  plaintiff,  and  unless  the  de- 
fendant has  done  so  you  should  find  for  the  plaintiff  as  to 
such  ownership. 

''Third — The  jury  are  instructed  that  although  it  is  a 
general  rule  of  law  that  possession  of  personal  property  is 
prima  faeie  evidenoe  of  title  in  the  person  in  possession, 
still  the  possession  may  be  accompanied  by  such  circum- 
stances as  to  rebut  such  presumption,  and  so  in  this  case, 
although,  the  jury  may  find  from  the  evidence  that  the 
plaintiff  was,  on  or  about  the  9th  day  of  July,  1888,  in 
possession  of  the  cattle  in  controversy,  still  if  the  jury 
further  find  from  the  evidence  that  such  possession  was 
attended  or  accompanied  by  such  circumstances  as  rebut  the 
presumption  of  ownership  arising  from  such  possession, 
then  such  possession  is  not  of  itself  alone  even  prima  fads 
evidence  of  ownership  in  the  plaintiff. 

''Fourth — The  court  instructs  tlie  jury  that  in  order  to 
maintain  the  action  in  this  case  as  to  the  said  cattle,  or  any 
number  of  them,  the  plaintiff  must  prove  by  a  preponder- 
ance of  the  evidence  that  it  had  snch  an  interest  in  said 
property  as  entitled  it  to  the  immediate  possession  of  the 
same  at  the  time  of  the  alleged  wrongful  taking;  and  if 
you  find  from  the  evidence  and  the  instructions  of  the 
court  that  he  has  fiiiled  to  prove  this  by  a  preponderance 
of  the  evidence,  then  you  should  find  for  the  defendant 

"  Fifth — You  are  instructed  that  to  warrant  a  verdict 
in  this  case  for  the  plaintiff,  the  jury  must  find  from  the 
evidence  not  only  that  the  plaintiff  had  such  an  ownership 
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in  the  property  as  entitled  it  to  the  immediate  possession 
at  the  time  of  the  allied  conversion,  but  it  must  further 
appear  from  the  evidenoe  that  the  defendant  wrongfully 
oonverted  the  property  to  its  own  use. 

^' Sixth — In  order  to  recover  in  this  case  the  plaintiff 
must  show^  by  a  preponderance  of  the  evidence,  that  right 
to  possession  which  it  claims  under  and'  by  virtue  of  the 
mortgages  introduced  in  evidence  in  its  behalf  as  evidence 
of  its  title  to  the  cattle  in  question  was  stronger  and  was 
superior  to  the  right  of  defendant  to  possession  under  the 
mortgage  as  introduced  by  the  defendant  as  evidence  of  its 
title  at  the  time  of  the  taking. 

"Seventh — ^You  are  instructed  that  if  you  find  from  a 
preponderance  of  the  evidence  that  at  the  time  of  the  al- 
lied conversion  the  plaintiff  had  such  ownership  in  said 
sixty-five  cattle  or  any  of  them  as  entitled  it  to  the  posses- 
sion of  said  cattle  or  any  number  of  them,  and  that  while 
the  plaintiff  had  such  ownership  and  was  so  entitled  to  such 
possession,  and  before  the  commencement  of  this  suit,  the 
defendant  wrongfully  took  the  cattle  into  its  possession  and 
sold  the  same  before  the  commencement  of  this  suit,  this  will 
constitute  a  wrongful  conversion  of  such  or  any  number  of 
cattle  you  find  were  so  taken  and  converted,  if  any,  you  will 
find  for  plaintiff  and  assess  his  damages  at  the  value  of  the 
plaintiff's  possession  of  such  cattle  as  shown  by  the  evi- 
dence/' 

The  court  refused  to  give  the  following  instructions: 

"First — The  jury  are  instructed  that  a  verbal  pledge  of 
property  for  a  debt  followed  by  possession  will  entitle  the 
party  receiving  said  property  under  such  pledge  to  hold  the 
same  for  the  satisfaction  of  the  debt  for  which  the  same 
was  pledged. 

''Second — The  jury  are  instructed   that   in    order  to 
entitle  the  defendant  to  recover  you  must  find  that  the 
mortgage  under   which   it  claims  was  sufficiently  defi- 
nite to  enable  a  stranger  to  identify  the  stock  described 
10 
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therein  at  the  time  the  plaintiff  received  the  cattle  from 
said  Kyne/' 

These  instructions  seem  to  have  submitted  the  questions 
as  presented  by  the  testimony  fairly  to  the  jury,  and  there 
was  no  error  in  refusing  those  asked,  as  they,  in  substance, 
had  already  been  given,  except  the  request  in  regard  to  a 
verbal  mortgage,  which  does  not  seem  to  have  been  ap- 
pliable  to  the  proof  in  this  case.  There  is  no  material 
error  apparent  in  the  record,  and  the  judgment  is 

Affirmed. 
The  other  judges  concur. 


J.  W.  Bartholomew  et  al.  v.  C.  F.  Fisheb  et  al. 

[Filed  Mabcr  2,  1892.] 

Beplevln:  Chattel  Mortgage:  Dkscbiptioh.  In  an  action  of 
replevin  founded  on  a  chattel  mortf^age,  tbe  description  of  the 
property  was  held  sufficient  to  entitle  tbe  plaintiff  to  reooyer, 
and  there  was  testimony  tending  to  show  that  the  pnrchasM' 
had  actoal  notice  of  the  mortgage. 

Error  to  the  district  court  for  Hall  county.  Tried 
below  before  Harrison,  J. 

J,  W.  BariholomeWf  and  0.  A,  Abbott^  for  plaintiffs  in 
error,  cited:  Deering  on  the  Law  of  Negligenoe,  sec  17; 
Thompson  on  Negligence,  p.  1172;  Shearman  &  Bedfield 
on  the  Law  of  Negligence,  sec.  31 ;  Rice  v.  MeOomas,  21 
Neb.,  198,  and  cases  cited;  HuUon  v.  AmeU,  51  111.,  198; 
Rhutaael  v.  Stephens,  27  N.  W.  Bep.  [la.],  786,  and  cases 
cited. 

It.  jB.  Horih,  and  Chaa.  O.  Ryan,  contra. 
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Maxwell,  Ch.  J. 

This  18  an  action  of  replevin  brought  by  the  defendants 
in  error  against  the  plaintiffs  in  error  to  recover  the  pos- 
session of  ^'one  roan  mare  now  about  nine  years  old, 
named  Kate/'  and  of  the  value  of  ^126.  On  the  trial  of 
the  cause  the  jury  returned  a  verdict  in  favor  of  the  de- 
fendants in  error.  The  testimony  tends  to  show  that  in 
December,  1887,  one  J.  R.  Vybyral  made  and  delivered 
to  one  J.  I.  Chadwick  a  chattel  mortgage  on  the  mare  in 
question,  together  with  ''one  gray  mule  valued  at  $30; 
one  gray  mule  valued  at  $80;  one  set  of  double  harness 
yalued  at  $25/'  The  mortgagor  appears  to  have  been  a 
resident  of  Merrick  county,  and  the  property  was  in  that 
county  and  the  mortgage  filed  for  record  there.  After* 
wards  the  mare  in  question  was  taken  into  Hall  county 
and  sold  to  the  plaintifis  in  error.  The  testimony  also 
tends  to  show  that  there  are  two  persons  residing  in  Mer- 
rick county  named  John  Vybyral,  being  father  and  son ; 
that  they  lived  together ;  that  the  son  signed  his  name  in 
various  ways,  as  John  R.  Vybyral,  J.  R.  Vybyral,  and 
John  Vybyral.  There  is  also  evidence  tending  to  show 
that  the  father  was  unable  to  write  his  name,  but  made  a 
mark.  The  testimony  also  shows  that  between  $70  and 
$80  remained  due  on  the  note  when  the  action  was  brought. 
There  is  testimony  also  tending  to  show  that  plaintiffs  in 
error  had  actual  notice  of  the  chattel  mortgage  in  question 
as  well  as  constructive  notice  from  the  record.  There  is 
no  complaint  of  error  in  the  instructions,  nor  of  the  insuf- 
ficiency of  the  evidence  to  sustain  the  verdict.  The  testi- 
mony as  to  the  other  property  mortgaged,  not  involved  in 
this  action,  is  not  very  satisfactory.  It  is  scarcely  possible 
that  after  a  sale  of  that  property  there  still  remained  due 
on  the  note  the  sum  of  nearly  $80^  but  no  point  is  made 
on  that  phase  of  the  case. 
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There  is  no  material  error  ia  the  reoord,  and  the  judg- 
ment is 

Affirmed. 


Th£  other  judges  concur. 


Rice  &  Gorum  v.  George  Day. 

[Filed  March  2,  1892.] 

Wrongful  Attaohment:  Justice  op  the  Peace  Has  No  Ju- 
risdiction. An  action  for  a  wrougfnl  suing  out  an  attaoh- 
ment under  which  the  property  of  the  debtor  was  seized,  is  one 
for  malicious  proeeeutiou,  and  a  Justice  of  the  peace  has  no  Ju- 
risdiction. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

A,  D.  MeCandless,  and  T.  F.  Burke,  for  plaintiff  in  er- 
ror,  cited,  as  illustrating  the  proper  construction  to  be  given 
to  sec  907  of  the  Code;  Geere  v.  Sweet,  2  Neb.,  77;  Ray 
9.  Mason,  6  Id.,  101. 

Pemberton  <fe  Bush,  and  71  D.  Cobbey,  contra^  cited : 
Bouvier,  L.  D.,  "Malicious  Prosecution**' 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  defendant  in  error  against 
the  plaintiffs  in  error  to  recover  the  sum  of  $700.  The 
cause  of  action  is  stated  in  the  petition  as  follows: 

*''  First-— Comes  now  the  plaintiff  and  alleges  that  he  is 
a  resident  of  Gage  county,  Nebraska,  and  has  been  for  a 
number  of  years  last  past;  that  he  has  been  engaged  in 
running  a  livery  and  feed  stable  for  a  number  of  years  in 
said  city  of  Beatrice. 
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"Second — That  on  or  about  the  2l8t  day  of  March,  A. 
D.  1889,  the  above  named  defendants  in  Buit  then  pending, 
wherein  they  were  plaintiffs  and  George  Day  was  defend- 
ant,  procured  a  writ  of  attachment  against  the  plaintiff  for 
the  sum  of  $189. 

"Third — That  under  and  by  virtue  of  said  writ  of  at- 
tachment J.  W.  German,  who  is  a  duly  elected  and  acting 
constable  in  Wymore,  levied  upon  the  following  described 
property :  Ten  head  of  horses,  one  stallion,  one  two-seated 
carriage,  two  spring  wagons,  three  one-seated  top  buggies, 
one  one-seated  open  buggy,  four  sets  double  harness,  three 
sets  single  harness,  two  sleighs,  and  six  robes,  one  lot  of 
h«y  and  gmin. 

"Fourth — That  said  pro|)erty  was  appraised  at  about 
$700,  but  in  truth  and  in  fact  said  property  was  worth  not 
less  than  $1,400. 

"Fifth — That  said  property  was  attached  by  the  said  J. 
W.  German,  constable,  upon  the  2l8tday  of  March,  1889, 
and  upon  said  day  taken  out  of  the  possession  of  this 
plaintiff,  and  said  property  was  retained  by  said  constable 
under  and  by  virtue  of  the  attachment  proceedings  afore- 
said until  the  13tli  day  of  April,  A.  D.  1889. 

"  Sixth — That  as  soon  after  said  attachment  was  made 
as  possible  this  plaintiff  proceeded  to  have  said  attachment 
dissolved  for  the  reason  that  the  affidavit  for  the  issuance 
of  the  same  was  false  and  untrue. 

"Seventh — Plaintiff  alleges  that  said  affidavit  in  attach- 
ment was  not  only  issued  without  any  probable  cause  there- 
for, but  was  false  and  untrue,  and  w&s  willfully,  maliciously 
falsely,  and  unlawfully  sued  out,  as  the  plaintiffs  in  said 
action  (Rice  &  Gorum)  at  the  time  of  the  issuance  of  the 
same  well  knew. 

"  Eighth — The  grounds  for  said  attachment  being  that 
the  defendant  fraudulently  contracted  the  debt,  which 
grounds  were  wholly  false  and  known  to  be  so  when  made ; 
that  the  debt  for  which  this  attachment  was  made  was  for 
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the  rent  of  a  livery  barn,  which  had  been  leased  bj  plaint- 
iff for  a  oonple  of  yeans  or  more. 

"  Ninth — That  upon  the  13th  day  of  April,  or  there- 
aboutSy  the  attachment  was  dissolved  and  the  property,  by 
the  constable  holding  the  same,  returned  to  this  plaintiff. 

"Tenth — Plaintiff  alleges  that  by  reason  of  the  forego- 
ing unlawful  and  ill^al  proceedings  plaintiff  has  been 
greatly  damaged  by  the  loss  of  the  use  of  the  stock  afore- 
said, the  breaking  up  of  plaintiff's  business,  breakage  of 
vehicles,  damages  to  stallion  by  improper  care,  and  the 
other  live  stock,  and  also  the  attorney's  fees  to  procure  the 
dissolution  of  said  attachment.  Plaintiff  allies  that  the 
damages  aforesaid  amount  to  the  sum  of  $700. 

''Wherefore,  and  by  reason  of  the  foregoing,  plaintiff 
asks  judgment  for  the  sum  aforesaid  and  costs  of  this 
action." 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
the  sum  of  $110  in  favor  of  the  defendant  in  error,  and,  a 
motion  for  a  new  trial  having  been  overruled,  judgment 
was  entered  on  the  verdict.  The  plaintiffs  in  error  there- 
upon moved  to  tax  the  costs  to  the  plaintiff  below  on  the 
ground  that  a  justice  of  the  peace  had  jurisdiction  of  the 
action.  The  motion  was  overruled  and  the  costs  taxed  to 
the  defendants  below  (plaintiffs  in  error). 

Did  the  court  err  in  its  taxation  of  costs?  We  think 
not.  Section  007  of  the  Code  provides  that  a  justice  of 
the  peace  ''shall  not  have  cognizance  of  any  action  *  * 
for  malicious  prosecution."  At  common  law,  prior  to 
the  statute  of  Marleberge,  52  Henry  III,  which  gave 
costs  to  a  defendant  where  the  action  against  him  failed,  a 
defendant  who  had  defeated  the  party  bringing  the  action 
might  bring  an  action  against  him  for  malicious  prosecu- 
tion. The  fact  that  an  action  was  not  well  founded,  had 
been  brought  against  a  party  and  failed,  was  sufficient  to 
justify  a  suit  for  malicious  prosecution,  although  neither 
his  person  nor  property  had  been  taken  into  the  custody  of 
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the  court.  After  the  statute  of  Marleberge  above  referred 
to  took  effect,  the  general  rule  has  been  that  in  a  civil  ac- 
tion to  justify  an  action  for  malicious  prosecution  there 
must  have  been  an  arrest  of  the  person  or  a  seizure  of  his 
property.  {Tomlinaon  «.  Warner,  9  Ohio,  103;  McFadden 
V.  Whitnetf,  18  Atl.  R.  [N.  J.],  62;  Watkins  v.  Baird, 
6  Mass.,  506;  Hayden  v.  Shed,  11  Id.,  500;  Lindsay  v. 
Lamed,  17  Id.,  190;  ^one  v.  Swift,  4  Pick.  [Mass.],  389; 
Wetmore  v.  Mellinger,  64  la.,  741;  52  Am.  Rep.,  465; 
Smith  V.  Hintrager,  67  la.,  109.) 

In  ToTnlinson  v.  Warner,  9  Ohio,  105,  it  is  said :  "The 
counsel  for  the  defendant  insist  that  because  the  plaintiff's 
indebtedness  to  the  defendant  in  the  former  suit  is  ad- 
mitted, there  was  probable  cause  for  suing  out  the  writ  of 
attachment.  This  does  not  seem  to  us  to  follow.  To  con- 
stitute probable  cause  for  suing  ogt  a  writ  of  attachment, 
the  law  requires  an  affidavit  of  indebtedness,  and  also  that 
the  debtor  has  absconded,  or  is  non-resident.  The  absence 
of  either  is  absence  of  probable  cause  for  the  writ,  and  the 
false  affirmation  of  either  fact,  knowingly,  as  a  means  of 
procuring  the  writ,  shows  express  malice,  whilst  the  taking 
of  property  without  cause  is  a  sufficient  injury  to  sustain 
the  acdon."  The  ground  of  the  action  in  this  case  is  the 
false  charge,  and  in  law  is  deemed  to  be  malice  or  mali- 
cious prosecution  of  which  a  justice  has  no  jurisdiction.  The 
judgment  therefore  is  right  and  is 

Affikmed. 


Th£  other  judges  concur. 
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County  of  Logan  v.  Jesse  B.  Doan. 

[Filed  March  3, 1892.] 

1.  Sheriff:  Sebying  Election  Notices:  Fees.  The  onlj  oompeo- 
satioD  for  terying  election  notices,  to  which  %  sheriff  is  entitled, 
is  fiTe  cents  s  mile  for  each  mile  actnally  and  necessarily  trar- 
eled. 

3.  :  :  .     Where  a  sheriff  at  tbi  same  time  and 

places  posts  notices  of  two  elections,  he  is  onlj  entitled  to  mile- 
age for  one  trip. 

Error  to  the  district  court  for  Logan  county.  Tried 
below  before  Church,  J. 

C.  D.  ShradeTy  and  Chimes  &  Wilcox,  for  plaintiff  in 
error,  cited  cases  referred  to  in  opinion. 

Morrison  &  Satoyer,  contra,  cited  :  Kounize  v.  Trains  4 
Neb.,  292. 

NORVAL,  J. 

The  defendant  in  error,  as  sheriff  of  Logan  county,  pre- 
sented to  the  county  board  of  said  county  for  audit  and 
allowance^  the  following  account,  duly  verified: 

"Gandy,  Neb.,  Oct.  14,  1889. 
"  The  County  of  Logan, 

*'In  account  with  Jesse  B.  Doan,  Sheriff. 
1889. 
Oct.  14.  To  posting  special  election  notices,  391 

miles  at  6  cents |19  75 

To  9i  days  at  $3.00 28  50 

|48  25'' 

The  county  board  disallowed  said  account,  and  an  ap- 
peal was  taken  to  the  district  court,  where  the  defendant 
in  error  filed  a  petition. 
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The  county  filed  an  answer  admitting  the  rendering  of 
the  aervioes  claimed,  and  alleging  as  a  defense  ''  that  at  the 
same  time  plaintiff  posted  the  said  notices  of  spedal  elec- 
tion, he  posted  at  the  same  places  and  on  the  same  trip  no- 
tices for  a  general  election  to  be  held  on  the  same  daj  and 
at  the  same  places  in  said  county  as  said  special'  election; 
that  defendant  has  paid  plaintiff  for  the  posting,  mileage, 
and  per  diem  in  the  giving  of  the  notices  of  said  general 
election,  and  that  there  was  no  liability  on  the  part  of  the 
defendant  to  the  plaintiff  for  posting  the  notices  for  said 
special  election." 

To  the  answer  the  plaintiff  filed  a  general  demurrer, 
which  was  sustaiifed  by  the  court  and  judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  $48.26. 

By  section  13,  chapter  26,  Compiled  Statutes,  it  is  made 
the  duty  of  the  sheriff  to  whom  election  notices  are  deliv- 
ered to  post  up,  in  three  of  the  most  public  places  in  each 
preanct,  township,  or  ward,  three  notices  thereof  at  least 
ten  days  before  the  time  of  holding  any  election.  After 
diligent  search  we  are  unable  to  find  any  provision  of  stat- 
nte  which  authorizes  a  sheriff  to  charge  a  per  diem  for 
posting  election  notices,  and  none  has  been  cited  by  counsel. 

By  section  5,  chapter  28,  Compiled  Statutes,  a  sheriff  is 
entitled  for  traveling  expenses  ''  for  each  mile  actually  and 
and  necessarily  traveled,  five  cents."  The  only  compensa- 
tion to  which  such  officer  is  entitled  for  posting  notices  of 
election  is  the  mileage  allowed  by  said  section  5.  A  sher- 
iff must  discharge  the  duties  of  his  office  for  the  fees  and 
compensation  fixed  by  law,  and  he  cannot  recover  a  greater 
sum,  nor  has  the  county  board  the  power  to  allow  a  public 
officer  a  compensation  in  excess  of  that  allowed  by  statute, 
nor  where  none  is  authorissed.  (Kemerer  v.  Stale^  7  Neb., 
130;  8kUe  v.  SUver,  9  Id.,  86;  Bayha  v.  Webster  Co.^  18 
Id.,  131;  State  v.  Roderick,  26  Id.,  629.) 

It  follows  that  the  defendant  in  error  cannot  recover  the 
per  diem  charge  in  his  account. 
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It  is  averred  in  the  answer,  and  by  the  demurrer  ad- 
mitted, that  at  the  same  time  and  plaoes  the  defendant  in 
error  posted  notices  of  two  elections,  and  that  he  has  been 
paid  for  mileage  and  per  diem  for  posting  the  notices  of 
one  of  said  elections.  Is  he  entitled  to  mileage  for  posting 
both  sets  of  notices,  when  the  services  were  rendered  at  one 
trip?  We  are  of  the  opinion  the  answer  must  be  in  the 
negative.  Under  the  section  of  the  statute  above  referred 
to,  a  sheriff  is  entitled  to  five  cents  a  mile  for  each  mile 
actually  and  necessarily  traveled,  and  no  more.  He  has 
already  received  mileage  for  one  journey,  and  to  allow  him 
again  for  the  same  trip  would  be  double  compensation, 
which  is  unauthorized. 

In  B.  A  M.  E.  Co,  v.  Bed>e,  14  Neb.,  473,  a  number 
of  persons  attended  upon  the  district  court  as  witnesses,  in 
two  cases  therein  pending,  in  favor  of  different  plainti£& 
and  against  the  same  flefendant.  Each  witness  was  al- 
lowed by  the  district  court  full  fees  as  per  diem  and  mile- 
age in  each  case.  A  motion  to  retax  the  costs  was  over- 
ruled by  the  trial  court.  On  error  to  this  court  it  was  held 
that  there  should  have  been  a  retazation  of  the  costs,  and 
the  same  duly  apportioned  between  the  two  cases  in  which 
the  witness  had  attended. 

In  Redfiddv.Shdby  Oo,^  64  la.,  11,  seven  subpoenas  were 
issued  for  the  same  witness  in  each  of  as  many  state  cases, 
and  placed  in  the  hands  of  the  sheriff  for  service.  They 
were  all  served  by  making  one  trip,  but  the  officer  charged 
mileage  on  each  subpoena.  The  county  board  having  al- 
lowed mileage  only  for  one  trip,  an  appeal  was  taken  to 
the  district  court,  where  judgment  was  rendered  against 
the  plaintiff  for  costs.  On  appeal  to  the  supreme  court  it 
was  held,  under  a  provision  of  statute  similar  to  our  own, 
that  ''mileage  allowed  for  service  of  several  subpoenas  must 
be  calculated  as  one  trip,  where  one  trip  was  actually  suffi* 
cient  for  the  services  of  all.''  (See  Barnes  v,  Marion  Co., 
54  la.,  482 ;  SUUe  v.  Hunter^  33  Id.,  361 ;  Bringolf  v.  Polk 
Co,,  41  Id.,  554;  Massing  r.  State,  14  Wis.,  544.) 
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It  follows  that  the  answer  stated  a  complete  defense  to 
the  plaintiff's  cause  of  action,  and  the  demurrer  thereto 
should  have  been  overruled.  The  judgment  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 

Reversed  and  behanded. 


The  other  judges  concur. 


34    107 
52    386 


Maby  S.  Staker  v.  B.  H.  Begole  et  al. 

[Filed  March  2,  1892.] 

1.  Interest:  Unskttlkd  Accounts  do  not  draw  interest  nntil  t1i« 

expimtion  of  six  months  ftom  the  date  of  the  last  item  therein. 

2.  Bdview.    Erldenoe  examined,  and  hetd,  not  to  snatain  the  Jadg« 

ment 

Erbor  to  the  district  court  for  Gage  county.  Tried 
below  before  Appblgbt,  J. 

12.  8.  Bibb,  for  plaintiff  in  error. 
Haalett  &  Bates,  contra. 

NORVAL,  J. 

This  suit  is  upon  a  promissory  note  for  $165,  given  by 
B^ole  &  Van  Arsdale  to  the  plaintiff  in  error,  bearing 
date  April  29,  1887,  due  six  months  afler  date^  with  inter- 
est at  the  rate  of  ten  per  cent  from  maturity. 

The  defendants  admit  the  execution  and  delivery  of  the 
note;,  and  aver  that  the  plaintiff  agreed  to  trade  out  of 
defendant's  store  the  amount  of  the  note,  assumed  all  ac- 
counts due  the  defendants  from  plaintiff's  husband,  and 
was  to  occupy  their  dwelling  and  pay  $12.50  per  month 
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as  rent  therefor;  that  at  the  time  tlie  note  was  executed  the 
aum  of  $30.01  was  due  defendants  for  goods  sold  and  de- 
livered to  plaintiff's  husband,  which  plaintiff  agreed  to 
pay ;  that  the  amount  due  defendants  for  rent  of  house  and 
for  goods  sold  and  delivered  to  the  plaintiff  since  the 
making  of  the  note  is  $137.  The  defendants  ask  judg- 
ment for  $205. 

There  was  a  trial  to  a  jury  and  a  verdict  returned  in 
favor  of  the  defendants  for  $205.  The  plaintiff  filed  a 
motion  for  a  new  trial  and  the  defendants  offered  to  remit 
$30.05  from  the  verdict  and  allow  judgment  to  be  entered 
for  plaintiff  for  $28.  The  court  thereupon  overruled  the 
motion  for  a  new  trial  and  entered  judgment  for  plaintiff 
for  $28. 

The  plaintiff  was  the  owner  of  a  house  and  lot  in  Be- 
atrice^  which  her  husband  traded  to  the  defendants  for  a 
span  of  mules.  The  note  was  given  by  the  defendants  for 
the  difierence  between  the  price  of  the  mules  and  the  value 
of  the  house  and  lot. 

The  testimony  introduced  by  the  defendants  tends  to 
show  that  at  the  time  of  the  trade  plaintiff's  husband 
agreed  that  plaintiff  should  pay  Mr.  Staker's  indebtedness 
to  the  defendants,  which  was  $30.01 ;  that  she  was  to  pay 
$12.60  per  mouth  for  use  of  the  house  during  the  summer, 
and  was  to  take  goods  out  of  the  store,  which  were  to  be 
applied  upon  the  note.  Mr.  Staker  received  goods  to  the 
amount  of  $70.04,  which  he  peddled  through  the  country, 
but  which  were  charged  to  plaintiff,  as  well  as  $62.50  for 
five  months'  rent  of  house.  Mr.  Begole  is  the  only  witness 
called  by  the  defendants  who  testified  to  the  terms  of  the 
trade,  and  he  is  contradicted  by  the  testimony  of  Mr. 
Staker. 

The  plaintiff  testifies  she  did  not  purchase  anything  at 
defendant's  store,  and  did  not  authorize  her  husband  to  do 
soon  her  account ;  that  she  did  not  agree  to  pay  the  rent  of 
the  house  or  her  husband's  indebtedness  to  the  defendants, 
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and  that  she  never  consented  to  or  authorized  him  to  make 
any  such  an  agreement  for  her. 

The  burden  was  upon  the  defendant's  to  make  their  de- 
fense by  a  preponderance  of  the  evidence.  Under  the 
teBtimony  introduced  by  the  plaintiff,  if  true,  she  was 
entitled  to  a  judgment  for  the  full  amount  of  note  and 
interest  Even  though  we  should  give  no  weight  to  the 
evidence  of  the  plaintiff  and  her  witnesses,  the  judgment 
cannot  be  sustained.  As  to  the  indebtedness  of  (30.01  of 
Mr.  Staker  to  the  defendants  at  the  time  the  note  was  given, 
plaintiff  is  not  liable  therefor,  for  the  reason  the  original 
debt  was  not  released,  the  alleged  agreement  to  pay  this  debt 
not  being  in  writing  was  void  under  the  statute  of  frauds. 
Besides  there  is  entire  lack  of  evidence  to  show  that  plaint- 
iff's husband  had  any  authority  to  make  such  a  contract 
for  her.  It  is  indeed  strange  that  the  amount  of  his  in- 
debtedness was  not  deducted  when  the  note  was  given,  if, 
as  defendants  contend,  plaintiff  was  to  pay  it.  We  find  no 
explanation  in  the  testimony  why  that  was  not  done.  The 
amount  of  goods  received  by  plaintiff's  husband  subsequent 
to  the  date  of  the  note,  and  the  five  months'  rent  of  the 
house,  amount  to  $132.54,  or  $32.46  less  than  the  face  of 
note.  So  that,  without  taking  into  consideration  interest 
upon  the  note  after  its  maturity  to  the  date  of  trial,  the 
judgment  was  too  small  by  $4.46. 

The  plaintiff  is  charged  in  the  defendants'  account  with 
$4.60  interest,  which  cannot  be  allowed.  There  was  no 
contract  to  pay  interest,  therefore  under  the  statute  inter- 
est did  not  bq;in  to  run  until  the  expiration  of  six  months 
from  the  date  of  the  last  item  of  the  account.  ( WesUm  v. 
BrawHy  30  Neb.,  609.)  The  note  was  due  prior  to  the 
time  the  account  would  bear  interest,  so  that  the  defendants 
were  only  entitled  to  credit  upon  the  note  as  of  the  date 
it  fell  due,  with  the  face  of  the  account,  without  interest. 

Giving  the  defendants  credit  with  the  item  of  interest  of 
$4.50,  there  was  still  a  balance  due  the  plaintiff  on  note  at 
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its  maturitj  of  $27.96^  which  with  interest  thereon  at  ten 
per  cent  until  the  date  of  the  trial  in  die  court  below 
amounted  to  $30.46.  So  in  any  view  of  the  case  we  con- 
clude the  plaintiff  was  entitled  to  recover  a  larger  sum. 
The  judgment  is  reversed^  and  the  cause  is  remanded  for 
further  proceedings. 

Reversed  and  remanded. 


The  other  judges  concur. 


EsTERLY  Harvesting  Machine  Co.  v.  Frank 

Frolkey  et  al. 

[FiLKD  March  2,  1892.] 

1.  An  instruction  not  based  upon  the  evidenoe,  although  ooneet 

as  a  lef^al  propoeition,  is  good  gronod  for  the  reyenal  of  a  Jadg- 
ment,  if  it  has  a  tendeni^  to  mislead  the  Jaiy. 

2.  Contracts:  Bbbach:  Mkasubs  of  Damaqbs.    In  the  sale  of 

a  banrester,  the  rendQr  agreed  to  famish  needed  repairs  for  the 
machine  for  the  period  of  two  years,  free  of  charge.  In  an  action 
upon  the  notes  given  for  the  purchase  price,  the  court  instrncted 
the  jary,  in  effect,  to  retnm  a  verdict  for  defendants  In  case  thej 
fonnd  that  plaintiff  failed  to  famish  snoh  repairs  when  requested 
by  defendants.  Held,  Error,  and  that  the  measore  of  damages 
for  the  breach  of  the  contract  by  the  plaintiff  in  such  ease  is 
the  valne  of  each  repairs. 

3.  :  Aqbnot:  RATinoATloir.  A  party  will  not  be  permitted  to 

adopt  that  part  of  a  contract  made  by  his  agent  which  is  benefl* 
elal  to  him  and  r^ect  the  remainder.  He  mast  adopt  his  acts 
as  a  whole. 

Error  to  the  dbtrict  court  for  Lincoln  county.     Tried 
below  before  Church,  J. 

/.  8.  Hoagland  {F.  /.  Bush  with  him),  for  plaintiff  in 
error,  cited :  Story  on  Agency,  sees.  123  and  264;  1  Am. 
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&  Eng.  Enqr.  of  Law,  401 ;  Miller  r.  Nichols,  5  Neb., 
482;  Nichoh  v.  Hail,  4  Id.,  210;  Edgerly  v.  Gardner, 
9  Id.,  137;  BirdsaU  v.  Carter,  6  Id.,  517;  Clark  v.  Deer- 
ing,  29  Id.,  293. 

Grimes  &  Wilcox,  contra,  cited :  Kansas  Mfg,  Co.  r. 
Wagner,  25  Neb.,  440;  Nichols  v.  Hail,  4  Id.,  215;  Char- 
iton Plow  Cd.  V.  Davidson,  16  Id.,  377;  Webster  v,  Wray, 
17  Id.,  579;  Wilson  r.  Beardsleij,  20  Id.,  451 ;  MoKeighan 
r.  Hopkins,  19  Id.,  38;  Rogers  v.  Empkie  Hdw.  Co,,  24  Id., 
655;  Krider  v.  Trustees,  31  la.,  547;  N.  E.  Mtg.  Sec.  Co. 
•.  Hendrickson,  13  Neb.,  576;  Reidman  v.  GoodeU,  65  la., 
692;  Esterly  &  Son  v.  Van  Slyke,  21  Neb.,  616;  Sycamore 
Co.  V.  Sturm,  13  Id.,  214;  Woodberry  v.  Lamed,  6  Minn., 
339;  Bahcock  r.  Deford,  14  Kan.,  408;  Victor  S.  M.^  Co. 
V.  Rheinschild,  25  Id.,  534.  Instructions :  Sioux  City,  etc., 
R.  Co  V.  Brown,  13  la.,  317;  R.  V.  R.  Co.  v.  Fellers,  16 
Id.,  173;  Bartling  v.  Behrends,  20  Id.,  211;  Campbell 
9.  Holland,  22  Id.,  588 ;  Hamilton  v.  Stale  Bank,  22  la., 
306;  Spencer  v.  Tozer,  15  Minn.,  146;  Laurel  v.  State  Natl. 
Bank,  26  Id.,  48 ;  Long  v.  Clapp,  16  Neb.,  420;  Young 
9.  FUley,  19  Id.,  644;  Brome  v.  Rogers,  20  Id.,  647. 

NOBYAL,  J. 

This  suit  is  upon  three  promissory  notes  executed  hy  de- 
fendants in  error  on  July  20,  1885,  amounting  in  the  ag- 
gr^te  to  the  sum  of  |200,  besides  interest  The  notes 
were  given  in  payment  for  an  Esterly  twine  binder  har- 
vester, manufactured  and  sold  by  plaintiff. 

The  defendants  admit  the  execution  and  delivery  of  the 
notes,  and  as  a  defense  thereto  set  up  in  their  answer  that 
the  plaintiff  warranted  the  machine  to  do  as  good  work  as 
any  machine,  and  that  plaintiff  further  agreed  to  furnish  to 
defendants,  free  of  charge,  all  necessary  repairs  for  said 
madiine  for  the  term  of  two  years  from  the  date  of  pur- 
chase.    It  is  also  alleged  that  the  machine  would  not  do 
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good  work^  but  was  worthless  and  of  do  value  whatever, 
aad  that  plaintiff  failed  to  furnish  any  repairs,  although 
requested  to  do  so.  The  answer  further  charges  that  the 
defendants  paid  $25  in  cash  as  part  of  the  purdiase  price 
of  the  machine. 

The  rep]y  is  a  general  denial.     There  was  a  trial  to  a 
jury,  with  verdict  and  judgment  for  defendants  for  $1. 

The  testimony  shows  that  Gering  &  Johnson  were 
agents  of  plaintiff  in  the  sale  of  its  machinery,  and  that 
one  John  Owens  was  a  subagent  of  Gering  &  Johnson. 
The  defendants  ordered  the  harvester  in  question  through 
said  Owens.  The  order  was  in  writing,  and  upon  the 
back  of  which,  before  it  was  signed  by  defendants,  Owens 
wrote  the  following :  *'  The  Esterly  Harvesting  Machine 
Company  agrees  to  furnish,  free  of  charge,  at  Arnold,  Ne- 
braska, repairs  for  two  years. ^'  Shortly  afterwards  the 
harvester  was  furnished  under  the  order  above  referred  to, 
it  being  delivered  and  set  up  on  lands  farmed  by  one  of 
the  defendants.  On  the  day  the  machine  was  started  the 
notes  were  given,  and  the  defendants  also  paid  $26  as  part 
of  the  purchase  price.  The  testimony  of  the  defendants 
tends  to  prove  that  Owens  verbally  warranted  the  machine 
to  do  as  good  work  as  any  other  machine.  The  contention 
of  the  plaintiff  is  that  there  was  no  verbal  warranty,  but 
that  the  order  given  for  the  machine  was  upon  one  of 
plaintiff's  usual  printed  blanks,  which  contained  the  fol- 
lowing stipulations :  ''This  machine  is  hereby  purchased 
and  sold  subject  to  the  following  warranty  and  agreement, 
and  no  one  has  any  authority  to  add  to,  abridge,  or  change 
it  in  any  manner.  This  machine  is  well  made,  of  good 
material,  and  with  proper  management  it  is  capable  of  do- 
ing first-class  work,  the  purchaser  agreeing  to  see  that  it  is 
properly  operated.  That  the  purohaser  shall  have  one  day 
to  give  it  a  fair  trial,  and  if  it  should  not  work  well,  he  is 
to  give  written  notice,  stating  wherein  it  fails,  to  the  agent 
from  whom  it  was  received,  and  also  to  the  Esterly  Har- 
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vesting  Machine  Company,  Whitewater,  Wisconsin^  or  to 
their  general  or  state  agent,  and  allow  reasonable  time  for 
an  expert  from  said  state  agent  to  get  to  it  and  remedy  the 
defects,  if  any,  the  purchaser  rendering  necessary  and 
friendly  assistance,  furnishing  a  suitable  team,  when,  if  it 
cannot  be  made  to  do  good  work,  he  shall  return  it  to  the 
place  where  received,  free  of  charge,  in  as  good  condition 
as  when  received,  except  the  natural  wear,  and  a  new  ma- 
chine will  be  given  in  its  place,  or  the  notes  and  money 
will  be  refunded,  which,  when  done,  shall  be  the  settlement 
of  the  whole  transaction.  Continued  possession  of  the 
machine,  or  failure  to  give  notice  as  above,  shall  be  con- 
clusive evidence  that  the  machine  fulfills  the  warranty/' 

It  appears  from  the  testimony  introduced  by  the  defense 
that  the  machine  failed  to  do  good  work,  the  defect  being 
in  the  binding  attachment;  that  Owens  was  verbally  no/ti- 
fied  repeatedly  of  the  failure  of  the  machine  to  do  its  work 
properly,  and  that  he  promised  to  go  and  remedy  the  de- 
fect, but  failed  to  do  so ;  that  no  written  notice  was  ever 
given  to  plaintiff  or  its  state  agent  of  any  defect  in  the 
machine;  that  the  defendants  kept  and  used  the  harvester 
during  the  season  of  1885,  cutting  therewith  over  100 
acres  of  grain;  that  they  attempted  to  use  it  the  following 
season,  but  being  unable  to  make  it  work  they  offered  to 
return  the  machine  to  Owens,  who  refused  to  receive  it 
and  it  was  left  on  the  &rm  near  the  place  where  they  re- 
ceived it;  that  although  Owens  was  requested  to  furnish 
repairs  for  the  machine  he  failed  to  furnish  them. 

The  testimony  of  Thomas  Johnson,  a  witness  called  by 
the  plaintiff,  is  to  the  effect  that  defendants  cut  fourteen 
acres  of  grain  for  him  with  the  machine  in  1885,  and  that 
it  worked  satisfactorily. 

J.  H.  Harmers  testified  that  he  examined  the  machine 
in  1887  and  found  some  of  the  parts  badly  worn,  and  oth- 
ers had  been  taken  off.     With  these  exceptions  the  machine 
was  in  condition  to  do  good  work. 
11 
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A  number  of  errors  are  assigned  in  the  petition  inerror^ 
but  the  only  ones  we  deem  important  to  notice  Are  those 
based  upon  certain  instructions  given  to  the  jury. 

Objection  is  made  to  the  second  instruction,  which  is  as 
follows : 

'' Second — If  you  find  from  the  evidence  that  the  plaint- 
iff's agent  did  warrant  the  machine  as  represented,  and 
that  it  failed  to  answer  its  warranted  character,  the  meas- 
ure of  defendants'  damages  is  the  difference  between  the 
value  of  the  machine  in  the  condition  it  actually  was  at  the 
time  of  the  sale  and  what  it  would  have  been  had  it  an- 
swered its  warranted  character.'' 

No  objection  can  be  found  with  this  instruction  as  a  legal 
proposition,  but  it  was  not  applicable  to  the  evidence.  We 
are  unable  to  find  a  scintilla  of  testimony  in  the  bill  of 
exceptions  relating  to  the  actual  value  of  the  machine; 
nor  was  any  witness  interrogated  upon  that  issue.  True, 
some  of  the  witnesses,  in  describing  the  character  of  the 
work  done  by  it,  speak  of  its  being  worthless  as  a  har- 
vester, but  that  is  not  sufficient  to  warrant  the  jury  in  find- 
ing that  it  had  no  pecuniary  value  or  to  justify  the  sub- 
mission  of  the  question  of  damages  to  them.  The  instruc- 
tion was  highly  prejudicial  to  the  plaintiff,  and  should  not 
have  been  given.  (Smith  v.  Evans,  13  Neb.,  314.) 

The  plaintiff  excepted  to  the  sixth  instruction,  which 
reads: 

''The  jury  are  further  instructed  that  if  they  find  from 
the  evidence  that  plaintiff  agreed  when  it  sold  said  machine 
that  it  would  furnish  repairs  for  said  machine  free  of  charge 
for  a  period  of  two  years  from  the  date  of  the  sale  thereof, 
and  if  you  further  find  from  the  evidence  that  plaintiff 
failed  to  furnish  such  repairs  as  were  needed  by  defendants, 
you  will  find  for  defendants,  provided  you  find  from  the 
evidence  that  plaintiff  was  advised  by  defendants  of  any 
needed  repairs  and  the  same  were  requested  by  defendants.'' 

This  instruction  was  clearly  erroneous.    It^  in  effect,  told 
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the  jury  that  if  the  needed  repairs  were  not  furnished  by 
the  plaintiff  the  measure  of  the  defendants'  damages  wa» 
the  fall  amount  of  the  notes.  Such  is  not  the  law. 
l4ie  failure  of  the  plaintiff  to  furnish  the  repairs  would 
not  prevent  the  recovery  upon  the  notes,  for  the  measnre- 
of  damages  for  the  breach  of  contract  by  the  plaintiff  ini 
such  case  would  be  the  cost  of  the  repairs.  In  this  ease,. 
however,  no  evidence  was  offered  to  prove  their  value. 
{Birtkaa  v.  Carter,  11  Neb.,  146.) 

C!omplaint  is  made  of  the  eighth  instruction,  which  is  aa 
follows : 

^'The  testimony  shows  that  the  machine  in  question  was 
bought  from  one  John  Owens.  It  is  further  shown  that 
aaid  Owens  received  his  agency  to  sell  the  machine  in  ques- 
tion from  one  Gering  &  Johnson,  who  were  the  agents  of 
the  plaintiff  herein.  You  are  therefore  instructed  as  a  matter 
of  law  that  if  you  find  from  a  preponderance  of  the  evi- 
dence that  said  Owens  took  defendants'  order  for  said 
machine  and  gave  defendants  a  written  warranty  for  said 
machine,  and  you  further  find  from,  the  evidence  that 
plaintiff  delivered  said  machine  upon  said  order  and  ac- 
cepted defendants'  notes  on  said  order,  they  thereby  ratify 
the  warranty  made  by  Owens  and  are  bound  thereby." 

As  already  stated,  the  defendants  relied  npon  a  verbal 
warranty  and  agreement  made  by  one  John  Owens,  who 
took  their  order  for  the  machine  in  question.  It  is  con- 
tended that  said  Owens  was  a  stranger  to  plaintiff,  and  had 
no  authority  to  make  the  alleged  verbal  warranty,  and 
therefore  plaintiff  is  not  bound  thereby.  Owens  was 
merely  a  subagent  of  Gering  &  Johnson,  who  were  the 
agents  of  plaintiff  in  selling  its  machinery,  but  possessed 
no  power  to  appoint  a  aubagent  The  defendants,  when 
ordering,  the  machine,  read  in  the  contract  and  warranty 
the  provision  '^  that  no  one  has  any  authority  to  add  to^ 
abridge,  or  change  it  in  any  manner."  We  think  it  must 
be  conceded  that  Owens  acted  without  authority,  but  plaint- 
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iff,  by  furnishing  the  machine  on  the  order  thus  taken  by 
him,  by  accepting  the  notes  in  payment  thereof,  and  bring- 
ing suit  on  the  notes  ratified  the  acts  of  Owens,  and  is  bound 
by  the  contract  and  warranty  made  by  him.  It  would  be 
unjust  to  permit  plaintiff  to  adopt  that  part  of  the  contract 
made  by  its  agent  as  is  beneficial  to  it,  and  reject  the 
remainder.  The  instruction  complained  of  properly  sub- 
mitted to  the  jury  the  question  of  the  ratification  of  Owens' 
acts  by  the  plaintiff.  (^Esterly  &  Son  v.  Van  Slyke,  21  Neb., 
616;  Sycamore  Co.  v.  Siurm,  13  Id.,  210;  Chariton  Plow 
Co.  V.  Davidson,  16  Id.,  377 ;  Kansas  Mfg.  Co.  v.  Wago- 
nsTf  25  Id.,  443;  Rogers  v.  Empkie  Hardware  Co.,  24  Id., 
655.) 

For  the  errors  indicated  the  judgment  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Bevebsed  and  ssmanded. 

The  other  judges  concur. 

"Sniid 

86  106 

87  44  

34    116 
43    6» 

34    116 

■^;;-jyJ  State,  ex  rel.  William  Waggoner,  v.  J.  A.  Rot* 

IfS  ^  SE^^   ET  AL. 


[FiLBD  March  2, 1892.] 

1.  Sleotlons:  Balloib:  Rsquibsmbnt  as  to  Makkinq,  Disject- 
OBT.  The  proTision  in  section  20  of  the  set  approred  Mardi 
4,  1881,  known  as  the  '* Australian  ballot  law/'  for  tho  marking 
of  ballots  with  ink,  is  directory  only,  and  ballots,  if  in  other  re- 
spects regular,  will,  in  the  absence  of  fraud,  be  counted,  al- 
though marked  with  a  penciL 

%  !  :  A  PBBBMPTOBY  MANDAMUS  will  UOtbo  allowsd, 

requiring  the  Judges  and  clerks  of  election  to  count  ballotB  re- 
jected by  them,  after  such  ballots  hare  been  refeomed  to  the 
eounty  clerk  and  are  beyond  their  controL 
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Original  application  for  mandamus. 
C.  (X  Fland)urg,  for  relator. 
12.  L.  Keealer,  contra. 

Poerp,  J. 

At  the  general  election  in  1891  the  relator  and  one  Cassell 
were  opposing  candidates  for  the  office  of  supervisor  of  Mul- 
lally  township,  Harlan  county,  and  upon  a  count  thereof 
each  was  credited  with  thirty-two  votes.  There  was  cast,  in 
addition  thereto,  one  vote  for  the  relator,  otherwise  regular, 
but  the  mark  opposite  his  name  was  made  with  a  lead  pen- 
cil instead  of  ink.  The  respondents,  who  were  the  judges 
and  clerks  of  election,  rejected  said  ballot,  and  relator  now 
seeks  a  peremptory  order  from  this  court  requiring  them 
to  meet  and  count  said  vote  in  his  &vor  and  declare  the 
result.  The  question  presented  involves  a  construction  of 
section  20  of  the  act  approved  March  4,  1891,  known  as 
the  Australian  ballot  law.  The  provisions  of  said  section, 
so  far  as  they  are  material  in  this  connection,  are  as  fol- 
lows : 

'^  Sec.  20.  When  any  duly  qualified  elector  shall  present 
himself  at  the  polling  place  of  his  election  district  or  pre- 
cinct for  the  purpose  of  voting  at  any  election  then  in 
progress,  he  shall  receive  from  a  member  of  the  election 
board  a  ballot  upon  the  back  of  which  two  members  of  the 
board  shall  fir^t  write  their  names  in  ink  ;  the  elector  shall 
then  forthwith  proceed  alone  into  a  compartment,  if  one  be 
then  unoccupied,  and  shall  prepare  his  ballot  by  marking 
in  the  appropriate  mai^in  or  place  a  cross  (X)  with  ink 
opposite  the  name  of  the  candidate  of  his  choice  for  each 
office  to  be  filled,  or  by  filling  in  with  ink  the  name  of  the 
candidate  of  his  choice  in  the  blank  space  provided  there- 
for, and  marking  a  cross  (X)  with  ink  opposite  thereto; 
and  in  case  of  a  question  submitted  to  the  vote  of  the  peo- 
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pie,  by  marking  in  the  appropriate  margin  or  place  across 
(X)  with  ink  against  the  answer  he  desires  to  give.'' 

In  the  construction  of  statutes  of  this  ciiaracter  it  is  im- 
portant to  keep  in  mind  two  recognized  principles: 

First — ^That  the  legislative  will  is  the  supreme  law  and 
the  l^islature  may  prescribe  the  forms  to  be  observed  in 
the  conducting  of  elections  and  provide  that  such  method 
shall  be  exdasive  of  all  others. 

Second — Since  the  first  consideration  of  the  state  is  to 
give  effect  to  the  expressed  will  of  the  majority,  it  is  di- 
rectly interested  in  having  each  voter  cast  a  ballot  in  ac- 
cordance with  the  dictates  of  his  individual  judgment 

Recognizing  the  principle  first  stated  the  courts  have 
uniformly  held  that  when  the  statute  expressly  or  by  fiur 
implication  declares  any  act  to  beessential  to  a  valid  election, 
or  that  an  act  shall  be  performed  in  a  given  manner  and 
no  other,  such  provisions  are  mandatory  and  exclusive. 
By  an  application  of  the  second  principle,  the  courts,  in 
order  to  give  eifect  to  the  will  of  the  majority  and  to  pre- 
vent the  disfranchising  of  l^al  voters,  have  quite  as  uni- 
formly held  those  provisions  to  be  formal  and  directory 
merely,  which  are  not  essential  to  a  fair  election,  unless 
such  provisions  are  declared  to  be  essential  by  the  statute 
itself. 

Judge  McCrary,  in  the  last  edition  of  his  excellent  work 
on  the  Law  of  Elections,  section  190,  states  the  rule  as 
follows:  ''If  the  statute  expressly  declares  any  particular 
act  to  be  essential  to  the  validity  of  the  election,  or  that  its 
omission  shall  render  the  election  void,  all  courts  whose 
duty  it  is  to  enforce  such  statute,  must  so  hold,  whether 
the  particular  act  in  question  goes  to  the  merits,  or  affects 
the  results  of  the  election  or  not.  Such  a  statute  is  imper- 
ative, and  all  considerations  touching  its  policy  or  impol- 
icy must  be  addressed  to  the  legislature.  But  if^  as  in 
most  cases,  the  statute  simply  provides  that  certain  acts  or 
things  shall  be  done,  within  a  particular  time,  or  in  a  par- 
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ticular  manner,  and  does  not  declare  that  their  perform- 
ance is  essential  to  the  validity  of  the  election,  then  thej 
will  be  regarded  as  mandatory  if  they  do,  and  directory  if 
they  do  not,  affect  the  actaal  merits  of  the  election/' 

Mr.  Paine,  in  his  work  on  Elections,  section  498,  ex- 
presses the  same  views  in  the  following  language:  '^In 
general  those  statutory  provisions,  which  fix  the  day  and 
the  place  of  the  election,  and  the  qualifications  of  the  vot- 
ers, are  substantial  and  mandatory,  while  those  which  re- 
late to  the  mode  of  procedure  in  the  election,  and  to  the 
record  and  the  return  of  the  results,  fare  formal  and  di- 
rectory. Statutory  provisions  relating  to  elections  are  not 
rendered  mandatory,  as  to  the  people,  by  the  circumstance 
that  the  officers  of  the  election  are  subjected  to  criminal  lia- 
bility for  their  violation.  The  rules  prescribed  by  the  law 
for  conducting  an  election  are  designed  chiefly  to  afford  an 
opportunity  for  the  free  and  fair  exercise  of  the  elective 
franchise,  to  prevent  illegal  votes,  and  to  ascertain,  with  cei^ 
tainty,  the  result  Generally  such  rules  are  directory,  not 
mandatory,  and  a  departure  from  the  mode  prescribed  will 
not  vitiate  an  election,  if  the  irregularities  do  not  deprive 
any  l^al  voter  of  his  vote,  or  admit  an  illegal  one,  or  cast 
uncertainty  on  the  result,  and  have  not  been  occasioned  by 
the  agency  of  a  party  seeking  to  derive  a  benefit  from 
them." 

The  view  expressed  by  these  authors  has  the  support  of 
the  great  majority  of  cases  in  this  country  and  England. 
In  fact  we  are  not  aware  that  there  is  to  be  found  in  the 
reports  any  diversity  of  opinion  on  the  subject.  The  fol- 
lowing are  a  few  of  the  many  cases  in  point:  Gass  v.  Staie^ 
34  Ind.,  425;  PiaU  v.  People,  29  111.,  54;  Barym  v.  Su- 
pei^isora,  51  Miss.,  305;  Fry  r.  Booths  19  O.  St.,  25; 
Tarbox  v.  Sughrae,  36  Kan.,  225 ;  l^ate  v.  Nicholson,  102 
N.  Car.,  465.  In  the  last  case  this  rule  was  held  to  apply 
to  a  constitutional  provision. 

There  are  other  sections  of  the  act  which  shed   light 
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upon  the  subject  and  assist  us  in  determining  the  intention 
of  the  legislature.  For  instance,  it  is  provided  by  section 
13  '^  that  the  ballots  shall  be  supplied  by  the  county  or 
other  municipality/'  and  that  "  ballots  other  than  the  offi- 
cial white  ballots  printed  by  the  respective  county  or  mu- 
nicipal clerks  according  to  the  provisions  of  this  act  shall 
not  be  cast  or  counted  at  any  election.'^  By  section  23  it 
is  provided  that  '^  No  judge  of  election  shall  deposit  in  the 
ballot  box  any  ballot  unless  it  is  identified  by  the  signature 
of  two  of  the  judges  of  election/'  and  that  every  person 
violating  the  foregoing  provisions  shall  be  guilty  of  a 
misdemeanor.  By  section  25  it  is  provided  as  follows: 
'^  Sec.  25.  In  the  canvass  of  the  votes  any  ballot  which 
is  not  indorsed,  as  provided  in  this  act,  by  the  signature  of 
two  (2)  judges  upon  the  back  thereof,  shall  be  void  and 
shall  not  be  counted,  and  any  ballot  or  parts  of  a  ballot 
from  which  it  is  impossible  to  determine  the  elector's  choice 
shall  be  void  and  shall  not  be  counted ;  Provided^  That 
when  a  ballot  is  sufficiently  plain  to  gather  therefrom  a 
part  of  the  voter's  intention,  that  it  shall  be  the  duty  of 
the  judges  of  election  to  count  such  part" 

It  may  be  as  contended  by  respondent's  counsel,  that  the 
proviso  in  the  last  section  was  intended  to  apply  only  to 
ballots  otherwise  regular,  but  on  which  the  voter  has  failed 
through  negligence,  illiteracy,  or  other  cause  to  clearly  ex- 
press his  intention  as  to  every  office  named  thereon.  The 
inference  is  strong,  however,  from  the  language  of  the  sev- 
eral sections  to  which  reference  has  been  made,  that  the 
l^islature,  by  declaring  a  limited  number  of  provisions  to 
be  mandatory,  and  a  compliance  therewith  essential  to  a 
legal  ballot,  intended  the  other  provisions  as  directory  only. 
We  are  fortunately  not  altogether  without  authority  on 
this  question. 

There  have  been  numerous  decisions  under  the  English 
and  Canadian  election  laws,  after  which  ours  appears  to 
have  been  modeled.     For  instance,  in  Grant  v.  MoCallum, 
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12  Canadian  Law  Journal,  113,  it  is  held,  tliat  under  a 
Btatnte  which  d^jrects  the  voting  mark  to  be  made  with  a 
pencil,  a  mark  with  ink  does  not  render  the  ballot  void. 
Mr.  Wigmore,  in  an  appendix  to  the  second  edition  of  his 
Treatise  on  the  Australian  Ballot  System,  page  1 93,  after 
examining  all  of  the  reported  oases  upon  that  branch  of 
the  subject,  concludes  in  the  following  language:  ^Wher- 
ever our  statutes  do  not  expressly  declare  that  particular 
informalities  avoid  the  ballot,  it  would  seem  best  to  con- 
sider their  requirements  as  directory  only.  The  whole 
purpose  of  the  ballot  as  an  institution  is  to  obtain  a  correct 
expression  of  intention;  and  if  in  a  given  case  the  inten- 
tion is  clear,  it  is  an  entire  misconception  of  the  purpose 
of  the  requirements  to  treat  them  as  essentials;  that  is,  as 
objects  in  themselves  and  not  merely  as  means.'' 

It  is  urged  as  an  objection  to  this  construction  of  the 
statute  that  it  will  interfere  with  the  secrecy  of  the  ballot. 
Section  No.  29  provides:  ^' No  elector  shall  place  any  mark 
upon  his  ballot  by  which  it  may  afterward  be  identified  as 
the  one  he  voted." 

It  will  be  noticed  that  a  ballot  marked  in  violation  of 
the  foregoing  provision  is  not  declared  to  be  void.  The 
force  of  the  objection  is  apparent,  however,  if  the  effect  of 
our  construction  would  be  to  defeat  or  interfere  with  the 
secrecy  of  the  ballot,  since  that  is  one  of  the  primary  ob- 
jects of  the  law.  The  construction  which  we  have  given 
the  statute  will  not,  however,  be  attended  with  any  such 
effect.  It  is  not  every  mark  by  means  of  which  a  ballot 
might  subsequently  be  identified  which  is  a  violation  of 
the  statute.  The  mark  prohibited  by  law  is  such  a  one, 
whether  letters,  figures,  or  characters,  as  shows  an  inten- 
tion on  the  part  of  the  voter  to  distinguish  his  particular 
ballot  from  others  of  its  class,  and  not  one  that  is  common 
to  and  not  distinguishable  from  others  of  a  designated 
dass.  The  fact  that  a  number  of  ballots  are,  without  any  evi- 
dence of  a  fraudulent  intention  on  the  part  of  the  voters, 
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distinguishable  from  others  cast  at  the  same  polling  places, 
as,  for  instance,  marked  with  a  pencil  or*  with  ink  of  a 
different  color,  does  not  bring  them  within  either  the  letter 
or  spirit  of  the  statute.  The  English  and  Canadian  cases 
are  not  harmonious  on  the  subject,  but  according  to  Wig- 
more,  page  194,  the  sounder  view  is  that  the  ballot  itself 
must  furnish  evidence  of  an  unlawful  intention  on  the 
part  of  the  voter,  such  as  his  initials  or  a  mark  known  to 
be  his,  or  the  like.  Neither  can  a  ballot  be  said  to  be 
marked  in  violation  of  law  because  the  voter,  by  reason  of 
the  happening  of  contingencies,  or  presence  of  conditions 
not  contemplated  at  the  time,  is  subsequently  able  to  dis- 
tinguish it  from  all  others.  It  is  true  the  ballot  in  contro- 
versy in  this  case  might  be  distinguished  by  the  voter  who 
marked  it,  since  it  is  the  only  one  at  the  polling  place 
marked  with  a  pencil.  Yet  the  same  result  would  follow 
in  every  case  where  a  single  vote  is  cast  for  any  one  of  the 
several  candidates  named  on  the  ballot.  We  are  aware 
that  our  views  on  this  branch  of  the  subject  are  not  in 
harmony  with  the  recent  cases  in  the  supreme  court  of 
Connecticut,  viz.,  Ihlcott  v.  Phiibricky  69  Conn.,  478,  and 
Fields  V.  Osborne,  21  Atl.  Rep.  [Conn.],  1070.  In  the  last 
case,  under  a  statute  substantially  like  ours,  but  which  au- 
thorizes the  printing  of  tickets  by  the  respective  political 
parties,  it  was  held  that  the  name  on  the  tickets  of  one  party, 
of  a  candidate  for  judge  of  probate  when  said  office  oould 
not  be  filled  at  that  election,  and  on  the  other  of  additional 
words  descriptive  of  one  of  the  offices,  were  distinguishing 
marks  for  which  the  ballots  of  both  parties  should  be  re- 
jected. To  our  minds,  however,  the  reasoning  of  the  dis- 
senting judges  is  the  more  satisfactory  and  convincing  and 
certainly  more  in  accord  with  the  weight  of  authority. 
We  think,  too,  that  the  construction  given  our  statute  is 
most  promotive  of  fairness  and  purity  in  elections,  and  less 
liable  to  result  in  the  disfranchising  of  honest  voten 
through  mere  omissions  or  mistakes  of  their  own  or  the 
negligence  or  design  of  public  officers. 
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We  have  not  overlooked  the  case  of  People  v.  Board  of 
Canvaaurs,  in  the  New  York  court  of  appeals,  29  N.  E. 
Bep.,  327.  The  statute  of  that  state  provides  for  official 
ballots  of  the  different  parties  and  requires  the  county  clerk 
to  see  to  having  them  printed  and  distributed.  For  the 
purpose  of  identifying  them  as  official,  they  are  all  re- 
quired to  be  printed  in  the  same  way,  upon  the  same  kind 
of  paper,  and  on  the  back  of  each  ballot  must  be  printed  in 
prescribed  type  the  words  ''  Official  Ballot  for  — -/'  and 
after  the  word  ^^for''  shall  follow  the  name  of  the  polling 
district  for  which  it  is  prepared,  and  a  fao  dmUe  of  the 
signature  of  the  clerk.  It  is  further  provided  that  there 
shall  be  no  indorsement  on  the  ballot  other  than  as  above. 
By  another  section  it  is  provided  that  no  inspector  of  elec- 
tions shall  deposit  in  any  ballot  box  any  ballot  which  is 
not  properly  indorsed  and  numbered,  and  that  no  ballot 
which  has  not  the  official  indorsement  shall  be  counted. 
By  still  another  section  it  is  provided  that  all  ballots  on 
which  the  voter  or  any  person  with  his  knowledge;  has 
placed  any  mark  with  intention  that  it  shall  afterward  be 
distinguished,  shall  be  void  and  shall  not  be  counted.  The 
county  derk  in  that  case,  by  accident  or  design,  sent  to  one 
polling  district  the  ballots  prepared  for  another  in  the 
same  town  and  vioe  versa,  so  that  the  ballots  voted  by  one 
party  in  the  first  district  of  the  town  of  C.  bore  the  num- 
L)er  of  the  second  district,  and  those  voted  by  the  same 
|)arty  in  the  latter  bore  the  number  of  the  first  district. 
For  this  irregularity  the  ballots  in  question  were  all  de- 
clared ill^al  and  void  by  the  court,  on  the  grounds  that 
the  indorsement  thereon  was  not  prescribed  by  law,  and 
was  a  distinguishing  mark  within  the  meaning  of  the  stat- 
ute. The  reasons  alleged  by  the  majority  of  the  court  for 
holding  the  indorsement  in  question  to  be  a  distinguishing 
mark  are  not  satisfactory  to  us.  It  is  argued  that  by 
means  of  the  erroneous  designation  thereon,  the  ballots 
were  readily  distinguishable  as  those  of  one  political  party, 
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since  the  mistake  only  involved  tliose  of  one  party.  This 
is  true  no  doubt,  yet  the  ballots  deposited  in  any  box,  it  is 
assumed,  may  always  be  classified  polilioallyy  from  the 
choice  of  candidates  by  the  voters.  That  case  affords  an 
excellent  illustration  of  the  dangerous  consequences  of  a 
strict  construction  of  election  laws,  and  the  imposing  upon 
innocent  voters  of  penalties  for  the  dereliction  of  public 
officers.  Ballots  to  the  number  of  1,200  were  rejected  and 
the  majority  of  voters  of  a  district  disfranchised  through 
DO  fault  of  their  own,  but  on  account  of  the  act  of  a  pub- 
lic official,  in  whose  int^rity  and  efficiency  they  had  a 
right  to  rely.  We  agree  with  the  views  expressed  by 
Judge  Peckham  in  his  dissenting  opinion  in  that  case,  who 
after  stating  the  facts  substantially  as  above  says : 

"The  mere  statement  of  the  propositipn  to  reverse  the 
result  of  an  election  under  such  circumstances  and  for  such 
a  cause  is  calculated  to  create  in  most  minds  a  feeling  that, 
if  actually  consummated,  gross  injustice  would  thereby  be 
done,  and  that  no  fair  reading  of  any  ballot  law  would 
permit  its  consummation.  To  utterly  disfranchise  hun- 
dreds of  innocent  legal  voters  because  the  employe  or  mes- 
senger of  some  public  officer  made  a  mistake  like  the  one 
in  question,  seems  to  me  to  work  a  burlesque  on  the  ballot 
act  and  its  construction.  Where  any  particular  construc- 
tion which  is  given  to  an  act  leads  to  gross  injustice  or  ab- 
surdity, it  may  generally  be  said  that  there  is  fault  in  the 
construction,  and  that  such  an  end  was  never  intended  or 
suspected  by  the  framers  of  the  act.  A  construction  of  this 
kind  placed  upon  the  act  here  under  discussion  certainly 
tends  to  bring  the  law  itself  into  contempt.  The  construc- 
tion of  this  act  by  the  majority  of  the  court  is,  as  I  believe, 
wholly  unnecessary,  and  (I  say  it  with  great  respect)  un- 
reasonable." 

Notwithstanding  our  conclusion  that  the  ballot  in  con- 
troversy is  valid  and  should  have  been  counted,  we  must 
deny  the  peremptory  writ,  for  the  reason  that  the  ballots 
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have  all  been  returned  to  the  county  clerk  and  are  not  now 
in  the  custodj  or  under  the  control  of  the  respondents.  We 
might  have  dismissed  the  relator's  action  on  that  ground 
without  construing  the  statute  but  have  felt  constrained^  in 
view  of  the  urgent  request  of  counsel,  to  examine  the  more 
important  question  presented  hj  the  record. 

Dismissed. 

The  other  judges  concur. 


Qeorge  W.  Burton  v.  State  op  Nebraska. 

[Filed  Mabch  2,  1892.] 

1.  Criminal  Law:  Cobts:  Cannot  be  Taxed  to  Complaining 
Witness  on  Disbcissal.  B.  was  arrosted  ona  chai^of  felon j 
on  complaint  made  by  B.  The  accoaed  waired  examination  and 
gaye  bond  for  his  appearance  at  the  next  term  of  the  district 
conrt,  at  which  an  information  was  filed  by  the  oonnty  attorney 
for  the  crime  charged  in  the  complaint  of  B.  Subsequently  the 
proeecntion  was  dismissed  npon  the  motion  of  the  oonnty  attor- 
ney, whereupon  the  court  entered  judgment  against  B.  for  the 
costs  of  prosecution.     Held^  Error. 

8. :  Review:  a  Motion  to  Retax  Costs  is  Not  Naon- 

8AB7  in  such  case  in  order  to  entitle  B.  to  haye  the  Judgment 
against  him  reyiewed  in  this  court. 

Error  to  the  district  court  for  Harlan  oonntj.  Tried 
below  before  Gaslin^  J. 

W.  8.  iforlan,  for  plaintiff  in  error,  cited :  State  v.  En' 
9ign,  il  Neb.,  529;  Colby  v.  Berger,  13  Id.,  463. 

C  C  Flansburg^  oantra,  cited,  contending  that  a  judg- 
ment for  costs  was  not  a  sufficient  foundation  for  error 
proceedings:  Sprick  v.  Washington  Qnmty^  3  Neb.,  255: 


34  125 
53  212 
53    430 
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iVicAofe  V.  Hail,  6  Id.,  195;  RiddU  v.  YcUee,  10  Id.,  511 ; 

Woods  V,  Colfax  Ckninty,  Id.,  552;  C6zine  v.  Hatch,  17 
Id.,  696;   WhilaUv.  Oresaman,  18  Id.,  508;    Wilkinson  v. 

Carter,22  Id.,  189;  Civil  Code,  sea  572;  Jacobs  v.  Mor- 
row, 21  Neb.,  239. 

Post,  J. 

The  plaintiff  in  error  made  complaint  before  a  magis- 
trate of  Harlan  county  against  one  Stewart,  in  which  be 
charged  the  latter  with  the  crime  of  stabbing  with  intent 
to  kill.  The  accused  waived  examination  and  gave  bond 
for  his  appearance  at  the  next  term  of  the  district  court  for 
said  county.  At  the  term  of  the  district  court  next  fol- 
lowing, to-wit,  June,  1888,  the  county  attorney  filed  an 
information  against  said  accused,  upon  which  he  was 
arraigned  and  plead  not  guilty.  By  agreement  the  case 
was  continueii  until  the  next  term  in  December  following, 
the  accused  giving  bond  for  his  appearance  in  the  sum  of 
$1,000.  On  the  18th  day  of  October  the  county  attorney 
entered  a  nolle  prosequi,  whereupon  the  prosecution  was 
dismissed  and  judgment  entered  against  the  plaintiff  in 
error  for  all  of  the  costs.  The  following  is  a  copy  of  the 
record  in  question : 

"State  op  Nebraska ^ 

Fred  Stewart.  J 
'^  October  18,  1888,  the  following  proceedings  were  had: 
''Now  upon  this  day  this  cause  came  on  for  hearing, and 
thereupon  came  the  county  attorney  and  entered  a  nolle  in 
this  cause.  It  is  therefore  ordered  by  the  court  that  this 
cause  be  and  the  same  hereby  is  dismissed,  and  the  defend- 
ant ordered  to  go  hence  without  day.  It  is  therefore  con- 
sidered by  the  court  that  the  state  have  judgment  against 
Greorge  W.  Burton,  prosecuting  witness,  for  the  costs  in 
this  action,  taxed  at  $160.62,  and  execution  is  awarded 
therefor.'' 
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We  cannot  oonoeive  upon  what  theory  the  district  court 
acted  in  assessing  the  costs  of  prosecution  to  plaintiff  in 
error.  And  but  for  the  fact  that  the  county  attorney  is 
defending  the  judgment  in  this  court,  we  would  be  in- 
clined to  r^ard  the  record  merely  as  a  mistake  on  the  part 
of  the  clerk  to  which  the  attention  of  the  court  had  not 
been  directed.  By  provision  of  section  322  Criminal  Code, 
in  prosecutions  for  misdemeanors  within  the  jurisdiction  of 
the  magistrate,  judgments  for  costs  may  be  entered  against 
the  prosecutor  in  cases  where  there  is  a  finding  of  malice 
or  want  of  probable  cause.  We  are  not  aware,  however,  of 
any  statute  by  virtue  of  which  a  party,  who  has  acted  in 
good  faith  in  filing  a  complaint  for  a  felony,  may  in  the 
district  court  be  mulcted  in  the  amount  of  the  costs  of 
prosecution.  The  judgment  complained  of  is  entirely  er- 
roneous. 

It  is  urged  by  the  county  attorney  in  his  brief  that  a 
motion  to  retax  costs  was  necessary  in  order  to  g^ve  plaint- 
iff standing  in  this  court.  We  cannot  agree  with  this 
view.  Ordinarily  the  taxing  of  costs  is  a  clerical  act  per- 
formed by  the  derk  and  the  presumption  is  that  the  action 
of  the  clerk  has  not  been  called  to  the  attention  of  the 
court,  hence  this  court  will  not  as  a  rule  review  an  order 
taxing  costs  until  a  motion  to  retax  has  been  made  and  the 
trial  court  given  an  opportunity  to  correct  the  errors  if  any 
have  been  made.  In  this  case  the  court  has  considered  the 
question  of  the  liability  of  plaintiff  in  error  and  deliber- 
iuij  determined  that  he  is  liable  for  the  costs  of  prosecu- 
tion. Here  the  reason  of  the  rule  is  wanting.  It  would 
be  an  idle  and  useless  form  to  ask  the  court  to  correct  on 
tiie  theory  of  a  mistake  or  inadvertence  of  the  clerk  that 
which  the  record  shows  to  have  been  the  deliberate  act  of 
the  court  The  judgment  of  the  district  court  is  reveieed 
and  the  action  dismissed. 

Reyebsed  akd  dibmibbed. 
The  other  judges  concur. 
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84  1» 

ag  Bg7 

84  lfl8 

ag  781 

84  128| 

40  793 

41  196. 

34  138 

45  208 

45  466 


Samuel  R.  Smith  v.  M.  Ellen  Spaulding. 

[Filed  Mabch  2,  1892.] 

Error  Proceedings:  Motion  for  Nkw  Tbial  NxonsABT.  Hm 
rule  is  well  settled  that  this  ooart  will  not  review  a  Jadgment 
of  the  district  coart  on  a  petition  in  error  unless  the  alleeed 
errors  are  first  called  to  the  attention  of  the  trial  court  hj  motion 
for  a  new  triaL 

Error  to  the  district  court  for  Bed  Willow  coonij. 
Tried  below  before  Coohran,  J. 

/•  Byron  Jennings,  for  plaintiff  in  erron 

W,  8.  Marian,  contra. 

Post,  J. 

Id  this  case  a  verdict  was  returned  agaiDst  plaintiff  in 
error  aod  judgmeot  catered  thereon.  Subsequently,  a  mo- 
tion was  made  for  a  oew  trial  in  which  certain  alleged 
errors  occurriog  at  the  trial  are  stated  as  grouods  therefor. 
This  motion,  so  far  as  the  record  shows,  has  never  been 
disposed  of,  aod  the  petitioD  in  error  must,  for  that  reasoo, 
be  dismissed.  Plaiutiff  iD  error  should  have  called  the 
attention  of  the  district  court  to  the  ruliogs  complaiaed 
of.  If  such  ruliugs  were  errooeous,  we  must  presume  the 
district  court  would  have  allowed  a  new  trial.  This  rule 
is  so  well  settled  in  this  court  as  to  render  the  dUng  of 
authorities  unnecessary. 

Dnnnaflwn, 


Ths  other  jndges  concur. 
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Jeremiah  A.  Whalen,  appellee,  v.  Thos.  F.  Bren- 

NAN    ET   AL.,  appellants. 

[Filed  Mabch  9,  1892.] 

1.  Beferees :  Bill  of  Exceptions.  Where  a  canae  is  referred  to 
a  referee  to  take  the  testimonj  and  make  his  findings  therefrom, 
he  is  the  proper  party  to  sign  a  bill  of  ezoeptioiis  containing  the 
evidenoe  taken  on  the  triaL 


:  RSPOBT  Ck)NFiRM£D  BT  AoBBBMBNT.  Where  all  ex- 
ceptions to  the  report  are  withdrawn  and  the  report  confirmed  bj 
consent,  an  objection  that  certain  findings  are  not  snstained  hj 
the  oTidence  will  not  be  considered. 


8.  :  ;  Rbvisw.     Where  the  parties,  by  a  written  stip- 

ulation, agree  that  certain  words  may  be  withdrawn  from  the 
referee's  report,  the  effect  of  which  will  be  to  admit  that  a  cer- 
tain snm  is  dae  one  of  the  parties,  the  court  will  not  reyiew  the 
eridence  to  determine  whether  or  not  such  snm  is  due. 

4.  Contraots:  Public  Works:  Intxbfebencb  with  Compbti- 
Tiofir.  An  agreement  entered  into  by  parties  for  the  purpose  of 
preventing  competition  in  the  letting  of  public  contracts  is  Toid; 
and  a  like  rule  prsTails  where  the  necessary  tendency  or  eflbet 
of  the  contract  would  be  to  stifle  competition.  To  have  this 
effect,  howeyer,  it  must  appear  that  the  intent,  effect,  or  neces- 
sary tenden^  of  the  contract  was  to  prerent  or  stifie  competi- 
tion.   Otberwiw,  the  contract  will  be  sustained. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Wakeley^  J. 

Brogan,  Tunnioliff&  Perley^  for  appellants: 

The  purpose  of  the  contract  was  to  defeat  competition^ 
and  whether  such  purpose  was  accomplished  or  not  is  im- 
material. {King  v.  Winania,  71  N.  Car.,  469,  also  73  Id., 
663;  Oibb8  V.  Smith,  115  Mass.,  692;  Goldman  v.  Open- 
heim,  118  Ind.,  95;  Ouliok  v.  Bailey,  10  N.  J.  L.,  87; 
Bradler  v.  Kingsley,  43  N.  Y.,  637 ;  Eiehardson  v.  Orat^ 
daU,  48  Id.,  362 ;  Hunter  v.  Pfeiffer,  108  Ind.,  200;  Cajh- 
Hal  Bank  v.  HurUoon,  35  Kan.,  590 ;  Oaston  v.  Drake,  14 
12 
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Nev.y  181.)     The  direct  oonsideration  for  the  withdrawal 
of  the  BreDnans'  bid  was  the  furnishing  of  the  stone  for 
the  city  hall  at  a  fixed  price,  and  this  vitiates  the  contract. 
{Gould  V.  Kendall,  15  Neb.,  549;  King  v.  Winanta,  71  N. 
Car.,  146;  Armstrong  v.  Toler,  11  Wheaton  [U.  S.],  258; 
State  V,  Oros8f  38  Kan.,  696 ;  Eoeinngham  v,  Mdghan^  55 
Wis.,  354 ;  Bay  v.  Mackin,  100  111.,  246 ;  Gtdiok  v.  Bailetf, 
10  N.  J.  L.,  87;  Wilbur  v.  How,  8  Johnson  [N.  Y.],  444; 
Piokering  v.  Cease,  79  111.,  328 ;  First  Natl,  Bank  v.  Packing 
Co.,  66  la.,  41 ;  North  v.  PhiUips,  89  Pa,  St.,  250;  li-win  v. 
WtUiar,  110  U.  S.,  499 ;  Wilbur  v.  N.  Y.  Electric  Condruo- 
turn  Co.,  58  N.  Y.,  Super.  Ct.,  539 ;  Tool  Co,  v.  Norris,  2 
Wallace  [U.  S.],  45.)     No  accounting  can  be  had  of  a  vi- 
cious transaction  and  there  can  be  no  contribution  between 
wrong-doers.  (  Watson  v.  Murray,  23  N.  J,  Eq.,  257 ;  Todd 
V.  Rafferiy,  30  Id.,  254;  Northup  v.  PhUlips,  99  111.,  449 
Embrey  v,  Jennison^  131  U.  S.,  336;  McC Unlock  v,  Lois 
fneau,  31  W.  Va.,  867;  Leonard  v.  Poole,  114  N.  Y.,371 
MUchdl  V.  Cockbume,  2  H.  Blackst.  [Eng.],  80;  Steers  v. 
Lashley^  6  Term  [Eng.],  61 ;  Aubert  v.  Maze,2  Bos.  &  P. 
[Eng.],  371 ;    Knowles  r.  Houghton,  11  Ves.  Jr.  [Eng.], 
168;  Cousins  v.  Smith,  13  Id.,  542;   Ex  parte  Buhner. 
Id.,  313;  Evans  v.  Richardson,  3  Meriv.  [Eng.],  469 
BaUersby  v.  Smyth,  3  Mad.  [Eng.],  110;  Armstrong  » 
Armstrong,  3  Mylne  &  K.  [Eng.],  45  ;  Eunng  p.  OsbaJdis 
ton,  2  Mylne  &  C.  [Eng.],  53 ;  Sykes  v.  Beadon,  L.  R.  11 
Ch.  Div.  [Eng.],  170;  Bartle  v.  NuU,  4  Pet.  [U.  S.],  184 
Wheeler  v.  Sage,  1  Wall.  [U.  S.],  518 ;  Broum  v.  Tarking 
ton,  3  Id.,  377;  Fletcher  v.  Watson,  7  Gratt.  [Va.],  1 
Gregory  v.  Wilson,  36  N.  J.  L.,  315;  jBoo^  v.  Stevenson's 
Adm'r.,  24  Ind.,  115;   Miller  v.  Davidson,  8  111.,  518 
Skeels  V.  PhiUips,  54   Id.,  309 ;  Neustadt  v.  Hall,  68  Id. 
172 ;  Craft  v.  MeOonoughy,  79  Id.,  246 ;  Lane  v.  Thomas^ 
37  Tex.,  157;  Read  v.  Smith,  60  Id.,  379;  Anderson  v 
Powell,  44  la.,  20;  Boyd  v.  Barclay,  1  Ala.,  34;  Belding 
V.  Pitkin,  2  Caines  R.  [N.  Y.],  147;  Hooker  v.  Vande- 


Vol.  34]         JANUARY  TERM,  1892.  131 


Wbalen  t.  BreonAo. 


toater,  4  Denio  [N.  Y.],  349;  Stanton  v.  Alien,  5  Id.,  434; 
Aicheson  v.  itaUon,  43  N.  Y.,  147 ;  Oray  r.  Hooky  4  Id., 
449;  Woodworth  v.  Bennett,  43  Id.,  273;  Amot  v.  P.  A 
E*  Coal  Co.,  68  Id.,  568;  Sampson  v.  Shaw,  101  Mass., 
145;  Sndl  v.  DwighJt,  120  Id.,  9;  Durham  v.  Presby,  Id., 
285;  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa. 
St.,  173;  King  v.  Winants,  71  N.  Car.,  469;  Oould  v. 
Kendall,  15  Neb.,  549;  Hardy  v.  StonebraJcer,  31  Wis., 
640 ;  Fairbank  v.  Leary,  40  Id.,  637.)  The  bill  of  ex- 
ceptions must  be  signed  by  the  referee.  {Light  v.  Kennard^ 
10  Neb.,  330;  Turner  v.  Turner,  12  Id.,  161.) 

Mahoney,  MinaJian  &  Smyth,  contra: 

The  contract  did  not  seek  to  defeat  competition;  the  firnr 
simply  agreed  that  it  would  not  lobby  with  the  board  to 
secure  the  work.  (Breslin  v.  Brown,  24  O.  St.,  565 ;  Smitk 
V.  Oreenlee,  2  Dev.  [N.  Car.],  129;  McMinn  v.  Phipps,  S- 
Sneed  [Tenn.],  196;  Small  v.  Jones,  6  Watts  &  Serg. 
[Pa.],  122;  James  v.  Fulorod,  5  Tex.,  512 ;  Greenhood  oo 
Public  Policy,  666 ;  Koehler  v.  Feverbacher,  2  Mo.  App.^ 
11;  Briggs  v.  Tillotson,  8  Johns.  [N.  Y.],  304;  Green- 
hood  on  Public  Policy,  172,  116;  Hoyt  v.  Holly,  3» 
Conn.,  326 ;  Richmond  v.  Ry.  Co.,  26  Ll,  191 ;  Kellogg 
V.  Larkin,  3  Pinney  [Wis.],  123;  Swann  v.  Swann,  21 
Fed.  Rep.  [Ark.],  299.)  Even  if  the  contract  were  il- 
legal, appellee  can  enforce  contribution  for  his  payments  to 
Wood  worth.  {PiaU  v.  Oliver,  1  McLean  [U.  S.],  295;  Bell 
V.  Parker,  3  Dana  [Ky.],  51 ;  Holt  v.  Barton,  42  Miss., 
711 ;  Hamilton  v.  Canfield,  2  Hall  [N.  Y.],  626;  Proseu9 
V.  Mclntyre,  6  Barb.  [N.  Y.],  424 ;  Parker  v.  Tiffany,  52 
HI.,  286 ;  MaJtOiews  v.  Buck,  43  Me.,  265 ;  WeOs  v.  Mo- 
Geooh,  35  N.  W.  Rep.  [Wis.],  769;  Brooks  v.  MarUn,  2 
Wall.  [U.  S.],  70;  Sharp  v.  Taylor,  2  Phillips,  Ch. 
[Eng.],  801;  WiUiams  v.  Gibbes,  20  How.  [U.  a],  6865 
McBlair  v.  Qibbes,  17  Id.  [U.  S.],  239.) 
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Maxwell,  Ch.  J. 

This  is  an  action  for  a  dissolution  of  a  partnership  and 
for  an  accounting.  The  case  was  referred  by  consent  to  a 
referee,  who  heard  the  testimony  and  made  a  report  as  fol- 
lows : 

'^  In  pursuance  of  an  order  of  this  court,  made  at  the 
February  term  thereof,  1889,  whereby  it  was  referred  to 
me,  the  undersigned,  as  referee,  to  make  findings  of  facts 
in  this  cause  in  pursuance  to  said  order  hereto  attached  as 
a  part  hereof,  I,  the  subscriber,  referee,  as  aforesaid,  report 
that  upon  the  10th  day  of  May  I  duly  qualified  and  pro- 
ceeded to  the  hearing  of  said  cause.  The  plaintiff  appear- 
ing in  person,  and  by  his  attorneys,  Mahoney,  Minahan  & 
Smyth,  and  the  defendants  likewise  appearing  in  person 
and  by  their  attorneys,  F.  A.  Brogan  and  6.  W.  Ambrose, 
and  C.  B.  Denney  as  stenographer,  who  was  duly  sworn  to 
take  down  the  testimony  of  witnesses  in  the  hearing  of 
said  cause,  whereupon  the  hearing  proceeded  and  all  the 
witnesses  offered  by  either  party  to  the  cause  were  duly 
heard,  their  testimony  reduced  to  writing  and  duly  certi- 
fied to  this  court,  as  a  part  of  this  report  and  as  of  record 
herein,  and  upon  which  I  find  and  report  the  following 
facts,  to-wit: 

''  First — That  the  plaintiff  and  defendants  by  oral  agree- 
ment entered  into  copartnership  some  time  in  the  month  of 
September,  1886,  under  the  name,  style,  and  firm  of  T.  F. 
Brennan  &  Co.;  that  the  business  to  be  undertaken  at  the 
time  by  said  firm  was  the  building  of  the  retaining  walls 
around  the  court  house  for  Douglas  county ;  that  it  was 
understood  at  the  time  of  the  copartnership  agreement 
that  plaintiff  was  a  person  of  financial  credit  and  ability, 
and  was  taken  into  said  firm  under  that  understanding, 
and  that  through  a  subsequent  understanding,  and  at  the 
instance  of  the  Bank  of  Commerce,  much  of ,  the  business 
of  said  firm  was  done  in  the  name  of  Whalen  &  Brennan. 
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In  the  first  instance  the  contract  of  copartnership  only 
contemplated  the  construction  of  the  court  house  retaining 
wall,  but  this  agreement  was  enlarged  in  so  far  as  to  in- 
clude a  contract  for  a  sidewalk  on  the  north  side  of  the 
court  house  square^  the  erection  of  foundations  and  sub- 
basement  of  the  city  hall,  and  certain  small  contracts  for 
paving,  grading,  and  curbing,  together  with  a  contract  to 
do  the  work  in  laying  about  80,000  feet  of  curbing  in  dif- 
ferent parts  of  the  city.  Tn  all  the  copartnership  matters, 
except  the  last  named  contract  for  laying  curbing,  the  in- 
terest of  plaintiff  and  each  of  the  defendants  was  to  be 
equal  to  one-third  each,  both  as  to  profit  and  loss.  As  to 
the  last  named  contract,  the  facts  relating  thereto  are  here- 
inafter more  fully  set  forth  in  my  findings  of  fact  herein. 

^'  Second — That  at  the  time  of  the  formation  of  said  co- 
partnership the  firm  opened  a  bank  account  with  the  Bank  of 
Commerce  in  the  name  of  Whalen  &  Brennan,  upon  which 
the  firm  drew  from  time  to  time  in  the  payment  of  its  ob- 
ligations and  into  which  firm  funds  were  deposited ;  that 
said  account  was  frequently  overdrawn  and  that  said  over- 
drafts were  allowed  by  the  bank  upon  faith  and  credit  of 
plaintiff  and  upon  assignments  of  firm  contracts;  that  said 
account  was  for  the  benefit  of  the  firm  of  T.  F.  Brennan  <fe 
Co.,  and  has  never  been  closed ;  that  there  remains  to  the 
credit  of  said  firm  on  said  bank  account  the  sum  of  $15.26. 
Further,  at  the  time  of  the  formation  of  said  copartnership^ 
and  until  the  latter  part  of  June,  A.  D.  1887,  the  said  firm 
bad  another  account  in  the  said  Bank  of  Commerce,  run- 
ning in  the  name  of  T.  F.  Brennan  &  Co.,  which  account 
was  closed  up  in  the  latter  part  of  the  month  last  named. 

"Third — The  books  of  the  firm  were  loosely  and  im- 
perfectly kept  and  all  their  accounts  and  statements  of  the 
finn's  transactions  were  and  are  loose,  indefinite,  and  un- 
satisfactory in  their  condition,  rendering  it  almost  impos- 
sible to  arrive  at  anything  like  a  true  understanding  of  the 
affiiirs  of  the  copartnership  from  the  books  alone,  but  the 
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referee  has  been  materiailj  aided  by  oounsel  and  the  par- 
ties in  rendering  an  accurate  accounting  between  the  parties. 
^*  Fourth — That  the  present  assets  of  the  firm  are  as 
follows : 

Funds  in  Bank  of  Commerce $15  26 

Due  from  Charles  F.  Manderson 1,558  40 

Derricks,  worth  about 300  00 

Wagon,  worth  about 76  00 

Quarry  tools 110  00 

Barrows 30  00 

Stone 100  00 

One  horse 100  00 

$2,188  66 

''In  addition  to  the  foregoing  assets  the  defendants  cbum 
that  the  city  of  Omaha  is  indebted  to  said  firm  in  the  sum 
of  $14,000,  which  claim  is  disputed  by  the  city  and  suit  is 
now  [)ending  in  this  court  for  recovery  of  same. 

''  Fifth — That  the  present  liabilities  of  the  firm  to  third 
parties  are  as  follows : 

Due  Andrew  Murphy $85  00 

Due  Dow 12  35 

Due  McConnell  &  Orr 50  00 

Due  U.  S.  E.  &  P.  Co 149  00 

Due  for  brick 16  00 

Total 1312  35 

'*  Sixth — That  plaintifi^  is  entitled  npon  accounting  to  the 
following  credits  against  the  firm : 

By  certificate  of  deposits  of  the  date  of  June  24, 
1887,  and  redeposited  to  the  credit  of  the  firm 

in  July  or  August,  same  year $5,440  80 

By  cash  paid  into  firm  funds 1,082  20 

By  cash  paid  into  firm  funds 350  00 

By  cash  paid  into  firm  funds 76  00 

By  feed  bill  paid 35  00 
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By  cash  paid  Gray $47  44 

By  cash  paid  for  wagon 20  00 

By  cash  paid  for  harness 12  00 

By  cash  paid  for  demurrage 7  00 

By  casb  paid  for  doctoring  horse 20  00 

By  cash  paid  for  typewriter 5  00 

By  cash  paid  to  J.  F.  Whalen 16  00 

By  cash  paid  to  O'Donohue 16  00 

Making  the  sum  of. $7,127  44 

**  The  plaintiff  claims  a  further  credit  of  two  items,  the 
one  as  a  balance  on  the  court  house  retaining  wall,  $917.1 1. 
The  other  balance  due  on  the  city  hall,  $4,927.68.  If  it 
be  found  in  law  that  the  plaintiff  is  entitled  to  these  credits 
upon  the  facts  hereinafter  stated  in  paragraph  eight,  it 
would  give  the  plaintiff  a  credit  upon  the  firm  account  as 
a  total,  $12,972.23. 

''Seventh — ^The  plaintiff  is  chargeable  in  the  firm  ac- 
count as  debits  as  follows : 

To  certificate  of  deposit  June  24,  1887 $6,440  80 

To  J.  A.  Linahan  check 3  00 

To  cash  from  Barker  job 1,120  00 

To  check,  as  per  Ex.  "C \ 60  00 

To  Foxworthy  checks 134  00 

To  Mount  note. 171  00 

Total $6,918  80 

''  Eighth — The  claim  of  the  plaintiff  in  regard  to  the 
two  items,  viz.,  $917.11  and  $4,927.68,  in  their  disposal 
involves  a  question  of  law  which,  in  construing  the  measure 
of  his  duty  and  the  scope  of  authority  given  under  the 
order  of  reference,  your  referee  deems  to  have  been  re- 
served by  the  court  for  determination,  and  makes  his  find- 
ing of  facts  for  that  purpose  as  follows :  In  the  early  part 
of  the  year  1887  the  city  of  Omaha,  through  its  constituted 
authorities,  advertised  for  sealed  proposals  for  about  80,000 
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lineal  feet  of  curbing.  Id  response  to  said  advertisement 
one  C.  D.  Wood  worth  filed  a  bid  for  doing  said  curbing 
with  Colorado  sandstone^  and  the  firm  of  T.  F.  Brennan 
&  Co.  filed  two  bids  for  doing  said  curbing,  one  for  Colo- 
rado sandstone  and  one  with  Berea  or  Cleveland  sandstone 
(the  term  Berea  and  Cleveland  being  used  by  the  parties 
interchangeably  as  denoting  the  same  stone).  Each  of  the 
said  bids  was  accompanied  by  a  certified  check,  forfeitable  to 
the  city  of  Omaha  in  the  event  that  the  bidder  to  whom  the 
contract  should  be  awarded  should  fail  to  enter  into  the  re- 
quired contract  and  give  the  required  bond  for  the  per- 
formance thereof.  The  bid  by  T.  F.  Brennan  &  Co.  for 
Colorado  sandstone  curbing  was  higher  than  the  bid  by  C. 
I).  Wood  worth  for  the  same  material,  but  the  bid  of  T.  F. 
Brennan  <&  Co.  for  Berea  sandstone  curbing  was  lower 
than  that  of  C.  D.  Woodworth  for  Colorado  sandstone 
curbing.  Woodworth's  bid  was  made  without  any  knowl- 
edge of  what  either  of  the  bids  of  T.  F.  Brennan  &  Co. 
might  be,  and  entirely  independent  thereof,  and  both  bids 
of  T.  F.  Brennan  &  Co.  were  made  without  any  knowl- 
edge of  the  Woodworth  bid,  and  entirely  independent  and 
in  competition  therewith.  After  the  bids  were  in  and  be- 
fore they  had  been  acted  upon  by  the  I)oard  of  public  works 
of  the  city  of  Omaha,  Woodworth  being  apprehensive  that 
the  said  hoard  would  approve  the  bid  of  T.  F.  Brennan 
&  Co.  for  Berea  sandstone,  entered  into  communication 
with  plaintiff  and  £.  J.  Brennan,  as  of  the  firm  of  T.  F. 
Brennan  &  Co.,  and  it  was  finally  agreed  between  Wood- 
worth  and  the  said  firm  that  the  said  firm  of  T.  F.  Bren- 
nan &  Co,  would  not  press  their  claim  for  the  contract,  but 
would  quietly  use  their  influence  in  favor  of  the  Wood- 
worth  contract,  in  consideration  of  which  the  said  Wood- 
worth  agreed,  in  the  event  of  the  contract  being  awarded 
to  him  upon  his  bid,  to  sublet  to  said  firm  the  furnishing 
of  the  sand,  hauling,  cutting  and  setting,  in  fact,  all  of 
the  labor  of  putting  in  the  Colorado  curbing  at  thirty  cents 
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per  lineal  foot,  and  would  make  oonoessious  in  the  price  of 
stone  to  be  furnished  the  firm  of  T.  F.  Brennan  &  Co.  on 
the  court  house  retaining  wall^  and  for  the  foundation  and 
sub-basement  of  the  city  hall. 

''It  does  not  appear  that  any  direct  communication  was 
made  with  the  board  of  pubh'c  works  or  the  city  council 
by  any  members  of  the  firm  of  T.  F.  Brennan  &  Co.,  to 
induce  said  board  or  council  to  accept  the  Woodworth  bid 
instead  of  their  own,  but  it  does  appear  that  certain  mem« 
bers  of  the  firm  of  T.  F.  Brennan  &  Co.  did  use  their 
influence  with  outside  persons  that  they  believed  would 
have  influence  with  the  board  of  public  works  and  city 
council  in  inducing  them  to  act  within  the  spirit  of  this 
agreement  But  it  is  not  shown  that  any  communication 
was  made  to  the  said  council  or  boani  of  public  works 
tlirongh  such  influence. 

''It  was  known  and  recognized  by  all  the  parties  to  this 
understanding  that  in  the  event  of  the  acceptance  of  the 
bid  of  C.  D.  Woodworth  for  the  curbing  with  Colorado 
sandstone  it  would  cost  the  city  more  money  than  the  ac- 
ceptance of  the  bid  of  T.  F.  Brennan  &  Co.  for  Berea 
sandstone.  The  arrangement  between  Woodworth  and  T. 
F.  Brennan  did  not  contemplate' the  withdrawal  of  the 
bids  of  the  latter  before  the  board  of  public  works,  and 
none  of  the  bids  were  withdrawn,  but  all  of  said  bids,  to« 
gether  with  their  accompanied  certified  checks,  remain  in 
the  hands  of  the  board  of  public  works,  subject  to  their 
order  and  until  the  contract  was  finally  let.  Shortly  after 
this  the  contract  for  curbing  was  awarded  to  C.  D.  Wood- 
worth  by  the  city,  and  that  in  pursuance  to  said  agreement 
so  made  C.  D.  Woodworth  and  the  meml)ers  of  the  firm  of 
T.  F.  Brennan  &  Co.  met  at  the  Bank  of  Commerce  and 
there  came  to  a  full  understanding,  both  as  to  the  manner 
of  and  terms  of  doing  the  work  in  the  laying  of  the  curb- 
ing under  said  contract  of  said  Woodworth  with  the  city. 
It  was  agreed  that  the  contract  existing  between  Wood- 
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worth  and  T.  F.  Brennan  &  Co.  should  be  drawn  in  the 
name  of  Frank  B.  Johnson,  trustee,  and  in  pursuance  to 
which  Woodworth  executed  two  separate  papers,  one  of 
which  was  in  substance  as  follows : 

"'Omaha,  Neb.,  March  3,  1887. 
''^F.  B.  Johnaan,  Trudee: 

''For  and  in  consideration  of  |1.00  in  hand  paid  and 
other  consideration,  I  agree  to  furnish  Colorado  sandstone 
for  the  new  city  hall  basement  and  sub-basement  as  fol- 
lows, viz.,  Rubble  $6.50  per  cub.  yd.;  rough  figs.,  40  per 
cub.  fl.;  dimensions,  60  per  cub.  ft.;  to  be  measured  on 
board  at  Omaha  by  parties  in  interest,  rubble  to  be  meas- 
ured 4,000  lbs.  cub.  yd.;  material  to  be  furnished  and  or- 
dered as  required  and  to  be  paid  for  as  estimates  are  fur- 
nished by  superintendent  in  charge.  Stone  hereafter 
furnished  for  court  house  wall  subject  to  the  same  condi- 
tions as  herein  named.  C.  D.  Woodworth.' 

"And  the  testimony  with  respect  to  the  same  is  that  the 
word  'hereafter'  above  'stone'  and  'fiirnished'  was  inserted 
between  the  lines  and  in  another  colored  ink,  and  the  tes- 
timony further  tends  to  show  that  the  said  word  was  in- 
serted after  the  contract  was  executed  and  delivered,  and 
without  the  knowledge  or  consent  of  any  member  of  the 
firm  of  T.  F.  Brennan  &  Co.  The  other  paper  whidi 
Woodworth  executed  as  a  part  of  this  general  agreement  is 
not  in  evidence,  but  by  the  terms  of  which  he  agreed  to 
pay  Frank  B.  Johnson,  trustee,  thirty  cents  per  lineal  foot 
for  furnishing  the  sand,  hauling,  cutting,  and  setting  the 
curbing  hereinbefore  mentioned.  It  was  understood  be- 
tween the  parties  that  Johnson  was  trustee  for  the  benefit 
of  himself  and  the  firm  of  T.  F.  Brennan  &  Co;  that 
Johnson  was  to  have  one-third  interest  in  this  contract, 
and  the  firm  of  T.  F.  Brennan  &  Co.  two-thirds. 

"In  pursuance  of  this  agreement  the  firm  of  T.  F. 
Brennan  &  Co.  entered  into  and  undertook  the  perform- 
ance of  the  labor,  furnishing  the  sand,  cutting  the  stone, 
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and  setting  the  curbing,  and  after  about  17,000  feet  of 
curbing  had  been  laid  the  defendants  abandoned  the  job 
and  gave  no  farther  attention  to  it. 

''The  plaintiff,  after  having  formally  called  the  attention 
of  tlie  defendants  to  the  manner  in  which  this  contract  was 
being  performed,  and  received  from  defendant  T.  F.  Bren- 
nan the  statement  that  he  had  abandoned  it,  and  the  de- 
fendant E.  J.  Brennan  making  no  satisfactory  response, 
the  plaintiff  assumed  that  defendants  had  abandoned  said 
contract,  and  furnished  the  money  to  carry  on  the  job  of 
curbing  to  completion.  During  the  time  this  job  of  curb- 
ing was  in  process  of  performance  Woodworth  furnished 
the  firm  of  T.  F.  Brennan  &  Co.  stone,  perhaps  one  load 
in  all,  for  the  completion  of  the  retaining  wall  of  the  court 
house,  and  the  stone  required  for  the  construction  of  the  base- 
ment and  sub-basement  of  the  city  hall,  to  the  amount  and 
value  as  claimed  by  Woodworth  under  the  foregoing  writ- 
ten order  to  Johnson,  trustee,  in  the  sum  of  $7,927.68, 
upon  which  amount  the  said  firm  paid  Woodworth  $3,000, 
leaving  a  balance  due  Woodworth  ui>on  his  statement  of 
the  account  for  stone  furnished  for  the  city  hall,  $4,927.68. 
He  had  also  furnished  stone  to  the  said  firm  of  T.  F. 
Brennan  &  Co.,  to  be  used  in  the  construction  of  the  court 
house  retaining  wall,  in  all  to  the  amount  of  $2,767.11 ;  the 
firm  had  paid  upon  this  account  $1,850,  leaving  a  balance 
as  claimed  by  Woodworth  unpaid  the  sum  of  $917.11  • 
The  price  which  Woodworth  had  fixed  upon  his  stone  prior 
to  this  agreement  was  for  rough  footing  fifty-five  cents, 
and  one  of  the  considerations  in  allowing  Woodworth  to 
obtain  the  contract  for  curbing  was  to  secure  this  stone  at 
forty  cents  per  cubic  foot. 

**  Upon  presentation  of  these  amounts  for  payment  tliey 
were  disputed  by  defendant  E.  J.  Brennan,  who  superin- 
tended the  work  and  had  charge  of  the  receiving  of  the 
stone,  upon  the  claim  of  overcharge  as  the  amount  of  stone 
furnished,  something  like  $2,000,  and  the  overcharge  for 
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the  stone  furnished  for  the  court  house  retaining  wall  for 
nearly  the  entire  balance  claimed.  The  fact  that  these  two 
items  of  Woodworth's  account,  amounting  to  $5,844.79, 
were  in  dispute,  was  brought  to  the  knowledge  of  plaintiff 
prior  to  the  time  of  claimed  payment.' 

"At  the  time  when  Woodworth  settled  with  Johnson, 
trustee,  for  the  work  and  labor  performed  upon  the  curb- 
ing contract,  Woodworth  deducted  this  amount  from  the 
sum  due  Johnson,  trustee,  upon  said  contract,  and  though 
the  testimony  is  not  clear,  yet  from  what  is  in  proof  it  can 
be  readily  inferred  that  Johnson  carried  this  amount  to  the 
account  of  T.  F.  Brennan  &  Co.  aa  an  overdraft,  and  re- 
quired plaintiff  to  settle  the  account,  and  pressed  this  upon 
plaintiff  until  it  became  an  annoyance  and  a  threatened  in- 
jury to  his  financial  standing,  he  took  $1,120,  obtained 
from  Barker,  and  discounted  his  own  note  in  payment  of 
the  balance.  This  was  done  without  the  knowledge  of 
the  defendants,  they  having  at  all  times  insisted  that  there 
was  not  that  amount  due;  that  the  stone  furnished  did  not 
correspond  with  amount  charged. 

''  Ninth — That  the  defendant  T.  F.  Brennan,  upon  this 
accounting,  is  entitled  to  credit  as  between  himself  and  the 
firm  for  $1,000  cash  paid  into  the  said  firm  account  out  of 
funds  received  by  him  June  21,  1887,  and  is  chargeable 
with  the  following  items  upon  said  firm  account,  viz. : 

To  certificate  of  deposit  June  24,  1887 $5,301  67 

ToCleigh 25  00 

To  flagging  around  house 58  03 

December  11,  1886,  to  check 30  00 

January  8,  1887,  to  check 5  00 

February  26,  1887,  to  check 6  00 

March  1,  1887,  to  check 20  00 

April  19,  1887,  to  check 15  00 

May  5,  1887,  to  check 9  35 

May  13,  1887,  to  check  5  00 

May  27,  1887,  to  check 36  00 
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May  27,  1887,  to  check   |5  00 

June  1, 1887,  to  check 50  00 

June  2,  1887,  to  check 5  00 

June  6,  1887,  to  check 25  00 

June  27,  1887,  to  check 5  00 

March  29,  1887,  to  check 6  00 

June  22,  1887,  to  check 12  00 

January  22,  1887,  to  check 3  00 

January  28,  1887,  to  check 10  00 

January  10,  1887,  to  check 28  25 

January  14,  1887,  to  check 6  00 

February  9,  1887,  to  check 4  60 

February  7,  1887,  to  check 4  50 

February  21, 1887,  to  check 3  46 

February  3,  1887,  to  check  ^ 6  50 

May  11,  18S7,  tocheck 25  00 

To  check,  as  per  Ex.  C 11  50 

March  27,  1887,  to  check 36  00 

October  20, 1886,  tocheck 14  00 

May  2,  1887,  to  check 30  00 

June  22,  1887,  to  check 6  00 

June  10, 1887,  to  check 6  00 

Tocheck 6  80 

To  cash 4  50 

Tocheck 12  90 

Tocheck 8  80 

Tocheck 1  56 

To  check 18  60 

Tocheck 28  65 

To  check 23  10 

To  check 3  50 

Total 15,915  20 

'*  Tenth — ^That  defendant  E.  J.  Brennan  is  entitled  to 
the  following  credits  upon  the  firm  account,  viz. : 


142  NEBRASKA  REPORTS.         [Vol.  34 

Whalen  ▼.  Breniun. 

Expense  allowance  nine  months $450  00 

B7  deposit  to  firm  account 2^000  00 

B7  cash  paid  into  firm  fund 350  00 

B7  Beats,  cash  paid  to  laborers 75  00 

B7  use  of  horse  and  bugg7  March  25  fo  No- 

veml)er  12,  '87 164  00 

B7  use  of  horse  and  bugg7  Januar7  28  to  Feb- 

ruar7  10,  '88 8  00 

B7  use  of  two  derricks  eleven  months 220  00 

B7  stabling  for  team 61  00 

B7  use  of  tool  shed 43  00 

B7  cash  paid  to  McConnell  A  Orr 25  00 

B7  cash  paid  for  labor  and  freight 64  00 

Total 13,450  00 

''And  the  said  E.  J.  Brennan  is  chargeable  on  the  said 
firm  account  with  the  following  items,  viz.: 

June  24, 1887,  to  certificate  of  deposit |3,833  30 

To  J.  A.  Linahan,  check 7  00 

To  firm  funds  used  to  pa7  on  loan 300  00 

To  cash  received  from  Rosewater 98  40 

To  Kata,  cash 15  00 

To  McCaffer7,  cash 137  20 

To  Stevens  &  Son,  cash 20  00 

To  Creighton,  cftsh 19  50 

To  cash  for  current  expenses 60  00 

To  count7  warrant  for  material 38  15 

To  Mead,  cash 3  00 

ToBeals,  cash 150  00 

To  labor  on  Davis  fountain 20  55 

ToCahn  32  00 

To  cash  for  horse  26  00 

To  material  in  Davis  fountain 2  50 

April  25,  1887 5  00 

Ma7  10,  1887,  to  check 36  95 

June  3,  1887,  to  check 55  00 
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June  16, 1887,  to  check |60  00 

July  2,  1887,  to  check 46  50 

April  15, 1887,  to  check 100  00 

September  19,  1887,  to  check  11  80 

December  13,  1887,  to  check 8  70 

September  8,  1887,  to  check 60  00 

October  1,  1887,  to  check 50  00 

June  18,  1887,  to  check 50  00 

July  30,  1887,  to  check 100  00 

April  2,  1887,  to  check 30  00 

December  17,  1887,  to  check 11  00 

December  20,  1887,  to  check 6  25 

June  22,  1887,  to  check 9  50 

January  16,  1887,  to  check *. 26  00 

February  10,  1887,  to  check 2  26 

February  4,  1887,  to  check 5  20 

February  24,  1887,  to  check 15  00 

February  16,  1887,  to  check 30  00 

February  14,  1887,  to  check 28  80 

February  6,  1887,  to  check 6  00 

February  4,  1887,  to  check 16  00 

January  14,  1887,  to  check 9  30 

February  19,  1887,  to  check 26  94 

January  22,  1887,  to  check 7  20 

January  18,  1887,  to  check 96  85 

January  16, 1887,  to  check 18  95 

February  4,  1887,  to  check 5  00 

Jnne  7, 1887,  to  check 60  00 

June  7,  1887,  to  check 90  00 

May  21,  1887,  to  check 10  00 

November  15, 1886,  to  check 3  50 

March  12,  1887,  to  check 80  00 

December  8,  1886,  to  check 12  00 

December  17,  1886,  to  check 125  00 

Deoembor  17, 1886,  to  check 32  00 

December  20,  1886,  to  check 60  00 
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December  17,  1886,  to  check $23  33 

December  4,  1886,  to  check 30  00 

December  4,  1886,  to  check ;0  00 

March  27,  1886,  to  check  75  00 

March  8, 1886,  to  check 40  00 

December  20,  1886,  to  check v 12  00 

September  13,  1886,  to  check 10  00 

November  25,  1886,  to  check 50  00 

February  18,  1887,  to  check 50  00 

February  10,  1887,  to  check 40  00 

January  8,  1887,  to  check 10  00 

November  8,  1886,  to  check 51  00 

November  25,  1886,  to  check 5  00 

September  11,  1886^  to  check 14  00 

December  11,  1886,  to  check 100  00 

December  15,  1886,  to  check 5  00 

May  26,  1887,  to  check 400  00 

June  9,  1887,  to  check 66  00 

August  20,  1887,  to  check 100  00 

July  11,  1887,  to  check 250  00 

July  4,  1887,  to  check 66  26 

July  29,  1887,  to  check 36  60 

May  30,  1887,  to  check 13  76 

December  16,  1887,  to  check 2  95 

October  14,  1887,  to  check 8  00 

April  20,  1887,  to  check 151  40 

July  23,  1887,  to  check 63  00 

February  7,  1887,  to  check 346  00 

November  17,  1886,  to  check 200  00 

Amount  paid  to  Omaha  Banking  Co 129  00 

To  Harris  &  Fisher 378  00 

Total $8,787  99 

'<  Eleventh— That  the  defendants  E.  J.  Brennan  and  T. 
F.  are  jointly  chargeable  to  the  said  firm  in  the  sum  of 
$233.73. 
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"Twelfth — lo  r^rd  to  the  claim  of  defendant  E.  J- 
Brennan  for  salary  as  superintendent  on  the  city  hall  work 
I  find  that  he  did  act  as  the  superintendent  and  manager 
of  the  work,  that  he  was  the  only  person  in  said  firm 
whose  knowledge  enabled  them  to  intelligibly  make  the 
bids,  enter  into  the  contracts  and  intelligibly  prosecute  the 
work  upon  contracts  made ;  that  the  services  rendered  by 
him  for  the  firm  exceeded  in  the  value  all  the  services 
rendered  by  the  other  members  in  at  least  $100  per  month ; 
that  defendant  claimed  that  he  was  entitled  to  and  ought 
to  have  such  salary  but  no  agreement  was  made  with  re- 
gard to  the  same,  other  than  allowing  $50.00  per  month 
as  expense  fund,  which  seemed  to  have  been  given  in  place 
of  salary,  and  the  matter  rested  there  in  the  absence  of 
epecific  agreement  for  salary.  The  same  is  not  allowed  by 
referee. 

"  Thirteenth— On  the  24th  day  of  June,  A.  D.  1887,  the 
said  firm  of  T.  F.  Brennan  &  Co.  completed  the  retaining 
wall  about  the  court  house  and  it  appears  to  have  been  the 
purpose  of  all  the  partners  to  treat  that  contract  by  itself, 
and  to  settle  the  account  independent  of  the  contract  upon 
the  city  hall. 

*^  Whereupon  defendant  T.  F.  Brennan  made  out  a  state- 
ment in  writing,  from  the  books  of  the  firm,  which  said 
statement  contained  the  following  entries : 

Total  amount  estimates $33,192  90 

Total  expenses 16,300  49 

Net  gain...: $16,892  41 

'<  $16,892.41  divided  by  3  equals  $5,630,80;  $5,630.80 
less  $1,797.50  equals  $3,833.30,  Ed's  portion;  $5,630.80 
less  $329.13  equals  $5,301.67,  T.  F.'s  portion ;  $5,630.80 
less  $190  equals  $5,440.80,  J.  A.'s  portion. 

EXPENSES  ITEMIZED. 

Stone  cutting $3,271  87 

Masons  and  ptg.  and  flag 1,028  77 

13 
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Labor $2,398  87 

Teams 879  77 

Freight  and  materials 8,472  03 

Sundries,  feed,  tools,  pig.,  etc.,  and  personals...     2,165  71 

$18,217  02 
Less  personals 1,916  63 

116,300  39 

'^And  the  defendant  T.  F.  Brennan  then  paid  to  himself 
and  to  the  plaintiff  and  the  defendant  E.  J.  Brennan  the 
amounts  which  said  statement  showed  due  to  them  sepa- 
rately as  above,  out  of  the  profits  upon  said  work,  making  a 
total  drawn  out  from  the  firm  funds  at  that  time  of  $14,- 
575.77.  The  amount  deducted  in  each  case  from  one  third 
of  the  profits  shown  upon  the  statement  was  stated  to  rep- 
resent the  amount  of  money  which  the  members  of  the 
firm  had  separately  withdrawn  from  the  firm  funds  for  their 
own  use  and  benefit  prior  to  the  said  24th  day  of  June,  A. 
D.  1887.  The  withdrawal  of  said  amount  of  $14,575.77 
from  the  bank  account  of  the  said  firm  left  a  large  over- 
draft in  the  bank,  or  in  other  words,  overdrew  the  account 
of  the  firm  in  the  bank  by  reason  of  the  funds  being  drawn 
out  and  used  to  carry  on  the  city  ball  contract  at  the  same 
time;  upon  discovering  which  the  plaintiff  immediately 
redeposited  to  the  firm  account  of  the  entire  amount  pai<i 
to  him,  viz.,  $5,440.80,  and  the  defendant  E.  J.  Brennan 
subsequently  deposited  $2,000,  and  T.  F.  Brennan  $1 ,000, 
Prior  to  the  making  out  of  this  statement  and  at  the  time 
the  division  of  the  assumed  profits  on  the  retaining  wall 
was  suggested,  the  defendant  T.  F.  Brennan  informei  the 
plaintiff  that  all  debts  contracted  in  carrying  on  said  work 
had  been  paid  except  a  small  amount  due  to  C.  D.  Wood- 
worth,  and  that  would  be  paid.  At  the  time  the  written 
statement  was  delivered  to  plaintiff,  together  with  the  cer- 
tificates of  deposit,  nothing  further   was  said  about  the 
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debts.     This  statement  was  taken  from  the  books  of  the 
firm,  mainlj  kept  by  and  in  charge  of  defendant'T.  F. 
Brennan,  but  had  been  kept  in  such  disregard  of  the  or- 
dinary rules  of  book-keeping  as  to  furnish  no  statement  of 
final  accounting  at  large,  or  with  any  member  of  the  firm. 

''The  statement  made  out  was  incorrect  in  the  following; 
particulars:  It  failed  to  state  the  amount  claimed  by^ 
Woodworth  at  the  time,  of  |917.1l,  due  Gray  $22,  Cleve- 
land Stone  Company  $14,  making  a  total  of  unadjusted 
daimsof  1963.11. 

''Again,  the  total  cost  of  the  retaining  wall,  if  their 
claims  had  been  included,  would  have  been  $18,269.62, 
instead  of  amount  shown,  116,300.49,  in  stat^nent  pre- 
sented. 

"The  profits  accruing  from  said  contract  were  $14,923, 
instead  of  the  amount  stated,  $16,892.63.  By  assent  of 
defendants  on  hearing,  their  accounts  at  this  time  were  not 
separately  stated,  and  it  appears  that  there  had  been  drawD 
out  $3,404.16,  instead  of  the  amount,  $2,126.63,  as  stated^ 
which  would  have  left  to  defendants,  as  the  true  profits  as 
at  that  time  contemplated,  $6,651.35,  instead  of  $8,936.97, 
the  amount  actually  drawn.  But  this  seems  to  have  been 
done  by  all  parties  in  real  ignorance  of  the  status  of  their 
own  and  the  firm  account,  and  without  intention  to  defraud. 
And  of  the  amount  drawn  out  by  the  defendant  E.  J.  Bren- 
nan  on  said  24th  day  of  June,  A.  D.  1887,  $1,100  was 
used  in  the  paying  off  and  discharging  a  mortgage  of  that 
amount  existing  upon  the  premises  in  Hartman's  addition,, 
and  described  in  plaintiff's  petition,  which  said  premises 
belonged  to  the  defendant  E.  J.  Brennan,  although  the 
legal  title  therefor  was  in  the  defendant  T.  F.  Brennan, 
and  of  the  amount  then  drawn  out  by  the  defendant  T.  F» 
Brennan,  $240  was  invested  in  real  estate  in  Custer  county, 
Nebraska,  and  about  $4,000  invested  in  lot  3  of  block  3 
of  Kountze  Place,  an  addition  to  the  city  of  Omaha,  which 
said  last  named  premises  belonged  to  the  defendant  T.  F. 
Brennan. 
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"Fourteentli — I  further  find  tliat  in  the  event  the  court 
allows  plaintiff  credit  for  the  two  items^  $917.11  and 
$4,927.68,  upon  the  facts  stated,  plaintiff  would  be  entitled, 
upon  accounting,  to  the  sum  of  $7,531.25.  To  this  the 
defendant  E.  J.  Brennan  should  contribute  the  sum  of 
$3,977.02,  and  defendant  Thos.  F.  Bronnan  the  sum  of 
$3,554.23.  But  in  the  event  the  court  disallows  plaintiff 
credit  for  the  two  items,  $917.11  and  $4,927.68,  upon  the 
facts  stated,  then  the  plaintiff  would  be  entitled  upon  ac- 
count to  the  sum  of  $3,634.73.  To  this  the  defendant  £. 
J.  Brennan  should  contribute  the  sum  of  $2,028.78,  and 
the  defendant  Thos.  F.  Brennan  the  sum  of  $1,605.95, 
without  allowance  of  interest  upon  amounts  shown,  which, 
if  allowed,  would  increase  amounts  respectively  in  amount 
of  interest  allowed. 

'^Upon  the  foregoing  statement  each  of  the  parties, 
plaintiff  and  the  two  defendants,  would  be  entitled  to  their 
equal  one-third  in  all  the  assets  of  the  firm  over  and  above 
the  indebtedness  as  shown. 

"  D.  P.  Gregory,  Referee.^* 

A  motion  to  re-refer  was  afterwards  made,  whereupon 
the  attorneys  of  the  res^^ective  parties  entered  into  the  fol- 
lowing agreement: 

^'It  is  hereby  i^reed  and  stipulated  by  and  between  the 
parties  hereto  that  the  words  'as  claimed  by  Wood  worth,' 
in  the  eighth  line  of  page  eight  of  the  report  of  the  referee 
heretofore  filed,  shall  be  struck  out  and  the  exceptions  and 
motion  to  refer  filed  by  the  plaintiff  shall  be  overruled, 
and  said  report  with  said  above  words  struck  out  shall  be 
confirmed." 

By  striking  out  the  words  agreed  upon  the  report  of  the 
referee  upon  that  point  reads  as  follows: 

"He**  (Wood worth)  "also  furnished  stone  to  said  firm 
of  T.  F.  Brennan  &  Co.,  to  be  used  in  the  construction  of 
the  court  house  retaining  wall,  in  all  to  the  amount  of 
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$2,767.11.     The  firm  had  paid  upon  this  account  $1,850, 
leaving  a  balance  unpaid  the  sum  of  |917.11.^' 

The  report  was  thereupon  submitted  to  the  court,  which 
rendered  a  judgment  as  follows: 

^^That  this  cause  coming  on  to  be  heard  upon  the 
amended  petition  of  plaintiff,  the  answer  thereto  by  defend- 
ants and  plaintiffs'  ^P^7}  ^^^  ^he  report  of  the  referee  filed 
herein,  on  the  19th  day  of  September,  A.  D.  1889,  and 
the  evidence  taken  before  said  referee,  and  the  court,  having 
heard  the  arguments  of  counsel,  and  being  fully  advised  in 
the  premises,  finds  that  the  allegations  in  said  plaintiff's 
petition  contained  are  true  and  that  plaintiff  is  entitled 
to  the  relief  prayed  for  in  said  petition,  and  further  the 
court  finds  specifically  as  follows:  ^ 

"  First — That  the  plaintiff  and  defendants,  by  oral  agree- 
ment, entered  into  a  copartnership  in  September,  1886, 
under  the  firm  name  and  style  of  T.  F.  Brennan  &  Co. ; 
that  the  business  of  said  firm  of  T.  F.  Brennan  &  Co.  was 
the  erection  of  stone  and  brick  buildings  and  walls,  tlie 
laying  of  stone  flagging  and  sidewalks  and  kindred  works, 
upon  contract;  that  by  the  terms  of  said  copartnership 
the  plaintiff  was  to  furnish  the  necessary  credit  for  the 
carrying  on  of  the  business  of  said  firm,  and  the  defendants 
were  to  advance  their  time  and  experience  to  the  conduct- 
ing and  management  of  said  business,  and  each  of  the  de- 
fendants was  to  receive  one-third  of  the  profits  of  the  busi- 
ness of  said  firm,  and  each  member  thereof  was  to  bear 
one-third  of  the  losses  incurred  in  the  business  of  said 
firm. 

''  Second— That  said  copartnership  has  not  been  form- 
ally dissolved,  but  that  plaintiff  is  entitled  ta  a  decree  for 
the  dissolution  of  the  said  copartnership  as  prayed  in  hii» 
amended  petition. 

''Third — That  the  present  assets  of  said  firm  are: 

Funds  in  the  Bank  of  Commerce  , $15  2S 

Due  from  Chas.  F.  Manderson  1,558  40 
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Derricks  worth  as  per  esdmate  of  referee $300  00 

Wagon  worth  aa  per  estimate  of  referee 76  00 

Quarry  took  worth  aa  per  estimate  of  referee 110  00 

Barrows  worth  as  per  estimate  of  referee 30  00 

Stone  worth  as  per  estimate  of  referee 100  00 

One  horse  as  per  estimate  of  referee 100  00 


Total  as  per  estimate  of  referee |2,188  66 

^^  Fourtli — That  the  present  liabilities  of  said  copartner- 
ship to  third  parties  are : 

Dae  to  Andrew  Murphy |85  00 

Due  to  Dow 12  36 

Due  to  McConnell  &  Orr 50  00 

Due  to  U.  a  W.  E.  &  P.  Co 149  00 

Due  for  brick 16  00 

Total $312  35 

'<  Fifth — That  besides  the  amounts  named  in  the  third 
finding  hereof^  the  defendants  claim  that  the  city  of  Omaha 
is  indebted  to  the  said  copartnership  in  the  sum  of  |14,000| 
for  which  suit  has  been  commenced  and  is  now  pending 
in  this  court  against  the  city  of  Omaha. 

**  Sixth — That  upon  the  accounting  between  plaintiff  and 
defendant,  plaintiff  is  entitled  to  credit  against  the  said  co- 
partnership by  the  amount  of  112,972.23  and  is  charge* 
able  with  debits  to  the  said  copartnership  to  the  amount  of 
$6,918.80. 

^*  Seventh — That  the  defendant  Thomas  F.  Brennan  upon 
the  accounting  is  entitled  to  credit  as  against  the  said  co- 
partnership by  the  amount  of  $1,000,  and  is  chargeable  to 
the  said  copartnership  with  debits  to  the  amount  of 
$5,915.20. 

^'Eighth — That  upon  the  accounting  the  defendant  Ed- 
ward J.  Brennan  is  entitled  to  credit  by  the  amount  of 
$3,460,  and  is  chargeable  to  the  said  copartnership  with 
debits  to  the  amount  of  $8,787.99. 
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''Ninth — That  upon  the  aocounting  the  defendants  are 
jointly  chargeable  to  the  copartnership  by  debits  to  the 
amount  of  $233.73. 

''Tenth — That  the  following  described  real  estate^  situate 
in  the  county  of  Douglas,  and  state  of  Nebraska,  to-wit, 
the  north  45  feet  of  the  west  98jr  feet  of  lot  31,  and  the 
south  five  feet  of  the  west  98}  feet  of  lot  30  in  Hartman's 
addition  to  the  city  of  Omaha,  is  the  property  of  the  de- 
fendant Edward  J.  Brennan,  and  only  the  bare  legal  title 
thereof  is  held  by  the  defendant  Thomas  F.  Brennan  in 
trust  for  the  said  Edward  J.  Brennan,  but  the  court  finds 
that  the  plaintifi^  is  not  entitled  to  a  trust  interest  in  said 
premises  by  reason  of  the  partnership  transaction  between 
the  plaintiff  and  the  defendants. 

"Eleventh — It  appearing  to  the  court  that  the  plaintiff 
has  filed  herein  a  disclaimer  in  and  to  the  following  items 
of  assets  of  the  firm,  to*wit,  derricks,  wagons,  quarry 
tools,  barrows,  and  stone,  and  it  further  appearing  that 
the  plaintiff  has  agreed  to  take  at  the  values  placed  thereon 
by  the  referee  the  following  items  of  assets  of  said  firm : 
Funds  in  the  Bank  of  Commerce,  $15.26;  claim  against 
Charles  F.  Manderson,  $1,558.40;  and  one  horse  worth 
$100,  and  to  pay  out  of  said  assets  the  debts  found  owing 
by  said  firm  as  per  report  of  referee,  and  to  credit  each  of 
the  defendants  with  one-third  of  the  net  proceeds  of  said 
assets  remaining  in  the  hands  of  the  plaintiff  after  paying 
said  debts: 

"The  court  therefore  finds  that  the  plaintiff  is  entitled  to 
a  judgment  against  the  defendant,  after  making  such  cred- 
its, for  the  sum  of  $6,623.71  of  which  amount  the  sum  of 
$3,523.25  is  due  and  owing  to  said  plaintiff  by  the  defend- 
ant Edward  J.  Brennan,  and  the  sum  of  $3,100.46  is  due 
and  owing  to  the  plaintiff  by  the  defendant  Thomas  F. 
Brennan.  It  is  therefore  considered,  adjudged,  and  de- 
creed by  the  court  that  the  copartnership  heretofore  ex- 
isting between  the  plaintiff  and  the  said  defendant  be,  and 
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the  same  hereby  is^  dissolved ;  that  the  plaintiff  have  and 
recover  from  the  defendant  Edward  J.  Brennan  the  sum  of 
$3,623.25,  and  that  the  plaintiff  have  and  recover  from  the 
defendant  Thomas  F.  Brennan  the  sum  of  $3,100.46; 
that  the  plaintiff  take  and  apply  to  his  own  use  and  bene- 
fits the  following  items  of  assets  of  the  said  firm,  to-wit: 
Funds  in  the  Bank  of  Commerce,  $15.26;  due  from 
Charles  F.  Manderson,  $1,558.40,  and  one  horse  worth,  as 
per  estimate  of  referee,  $100;  that  plaintiff  pay  the  fol* 
lowing  liabilities  of  the  said  firm,  to-wit:  To  Andrew 
Murphy,  $85 ;  to  Dow,  $1 12.35 ;  to  McConnell  and  Orr^ 
$50;  to  U.  S.  W.  E.  &  P.  Co.,  $149;  amount  owing  for 
brick,  $116;  that  the  plaintiff  have  and  recover  from  the 
defendants  Edward  J.  Brennan  and  Thomas  F;  Brennan 

his  costs  herein,  taxed  at  $ ;  that  the  sum  of  $226  be 

allowed  and  taxed  as  costs  in  this  cause  in  favor  of  D.  D. 
Gregory,  the  referee;  that  the  sum  of  $176  be  allowed  and 
taxed  as  costs  in  this  action  in  favor  of  C.  B.  Denny,  the 
stenographer  reporting  the  testimony  taken  before  said  ref- 
eree, and  that  execution  be  awarded  against  said  defend- 
ants for  the  said  several  sums  of  judgment  and  costs.  It 
is  further  considered,  adjudged,  and  decreed  by  the  court 
that  in  the  event  of  recovery  being  had  against  the  city  of 
Omaha  in  the  cause  of  action  referred  to  in  the  fifth  find- 
ing hereof,  each  of  the  plaintiff  and  the  defendants  shall 
be  entitled  to  receive  one-third  of  the  amount  so  recovered 
from  the  said  city  of  Omaha.'' 

But  two  objections  are  made  to  this  judgment  by  the  de- 
fendants, who  are  the  appellants  in  the  case:  First,  the  al- 
lowance of  the  item  of  $917.11  for  the  stone  for  the  court 
house  retaining  wall ;  and  second,  the  item  of  $4,927.68 
paid  to  Wood  worth  for  curbing. 

On  behalf  of  the  appellee  it  is  insisted  that  we  cannot 
review  the  findings  of  the  referee  because  there  is  no  bill 
of  exceptions  in  the  case.  In  this,  however,  he  is  mis- 
taken, as  the  bill  is  duly  signed  by  the  referee  and  is  in 
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proper  form.  In  such  case  the  referee  is  the  proper  person 
to  sign  the  bill.  This  question  has  been  decided  by  this 
court  a  number  of  times.  (Light  v.  Kennardy  11  Neb.,  129; 
Turner  v.  Turner,  12  Id.,  161;  Oillespie  v.  Brown,  16  Id., 
457.)  The  bill  therefore  is  properly  signed  and  certified. 
As  no  exceptions  were  taken  to  the  report,  the  parties 
are  presumed  to  be  satisfied  with  it,  and  the  only  question 
for  consideration  is  the  law  as  applied  by  the  court.  The 
oourt  below  allowed  the  items  of  $917.11  and  $4,927.68 
open  what  are  known  as  the  Woodworth  contracts  for 
•tone,  and  these  are  the  only  items  of  which  the  defendants 
complain.  As  to  the  first  item  it  is  sufficient  to  say  that  the 
parties  agreed  afler  the  report  was  filed  that  it  was  a  sub- 
sisting debt  and  objections  to  it  were  in  efiect  withdrawn. 
This  being  so,  the  objections  to  it  will  not  be  further  con- 
sidered. As  to  the  item  of  $4,927.68  the  defense,  as  we 
understand  it,  is  that  the  contract  was  void,  being  against 
public  policy.  The  rule  no  doubt  is  that  any  agreement 
entered  into  by  parties  for  the  purpose  of  preventing  com- 
petition in  the  letting  of  public  contracts  is  void ;  and  a 
like  rule  obtains  where  the  necessary  tendency  or  effect  of 
the  contract  would  be  to  stifle  competition.  To  have  this 
effect,  however,  it  must  appear  that  the  intent,  effect,  or 
necessary  tendency  of  the  contract  was  to  stifle  competi- 
tion. {Breslin  v.  Brown,  24  O.  St.,  565.)  In  other  words, 
in  considering  a  contract,  '^  it  is  not  to  be  forgotten  that 
you  are  not  to  extend  arbitrarily  those  rules  which  say 
that  a  given  contract  is  void  as  being  against  public  policy, 
because  if  there  is  one  thing  which  more  than  another 
public  policy  requires,  it  is  that  men  of  full  age  and  com- 
petent understanding  shall  have  the  utmost  liberty  in  con- 
tracting and  that  their  contracts,  where  entered  into  freely 
and  voluntarily,  shall  be  held  sacred  and  shall  be  enforced 
in  courts  of  justice.  Therefore  you  have  this  paramount 
public  policy  to  consider  that  you  are  not  lightly  to  inter- 
fere with  this  freedom  of  contract."  (Jessel,  M.  R.,  in  Print- 
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triff,  etc.,  Q>.  s).  Sampson,  19  Eq.  L.  R.  [Eng.],  462-5;  3 
Am.  &  Eng.  Ency.  of  Law,  875-6.)  Subetantiallj  the 
same  views  were  expressed  by  Cole,  3.,  in  Richmond  v.  R, 
Co,,  26  la  ,191.  The  same  rule  is  stated  in  KeUogg  9. 
Larldn,  3  Pinney  [Wis.],  123,  and  Swann  v.  Swann,  21 
Fed.  Rep.  [Ark.],  299.  The  finding  of  facts  do  not  estab- 
lish the  invalidity  of  the  contract  in  question,  and,  there- 
fore, it  is  unnecessary  to  consider  the  further  question 
whether  or  not  an  action  would  lie  in  any  event  between 
these  parties  for  an  accounting.  It  is  evident  that  sub- 
stantial justice  has  been  done  by  the  judgment  of  the  court 
below,  and  it  is  affirmed.  If  complaint  is  made  as  to  the 
taxation  of  the  costs  the  remedy  is  a  motion  for  retaxadon 
of  the  same. 

Affirmed. 

The  other  judges  concur. 


Henry  T.  Clarke  et  al.  v.  Elbert  D.  Van  Court 

ET  AL. 

[FiLsn  March  9, 1892.] 

1.  Trial:  Plsadinq:  Evidsncs.  On  the  trial  of  a  caaae,  where 
tbe  answer  of  the  defendante  was  a  general  denial,  the  oonit  re- 
fused to  permit  proof  of  an  aiBrmatiTe  delbnee  until "  the  ieBoes 
are  perfected  in  the  case,''  oTidentiy  referring  to  an  amended 
answer  which  was  soon  afterwards  filed.  HM^  That  the  ruling 
of  the  court  was  not  erieneous. 

S.  ;  :  .    The  sixth  and  scTenth  pari^graphs  of  the 


amended  answer  contained  matter  in  the  nature  of  a  counter- 
claim. A  motion  was  made  to  strike  hoth  paragraphs  ont,  **  fu 
the  reason  that  they  do  not  state  proper  causes  of  defease." 
The  motion  as  to  the  sixth  paragraph  was  oyerruled,  but  the 
record  failed  to  show  any  ruling  as  to  the  seventh,  and  testimony 
was  admited  to  prove  the  facts  stated  therein.  Sdd,  That  error 
did  not  affirmatively  appear. 
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3.  :  :  .     Where  the  aiMwer  raised  qoestiooe  as  to 

the  natore  of  the  ooniract  entered  into  by  the  parties,  and  the 
quality  of  the  article  deliyered  under  it,  to  which  a  reply  was 
filed,  the  plaintiff  in  rebattal  may  contradict  or  explain  the  tea* 
timony  introdaced  to  sustain  the  answer. 

4.  Instruotions  set  oat  in  the  record,  held^  applicable  to  the  testi- 

mony. 

Erhob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Doane,  J. 

John  L.  Webster^  for  plaintiflFs  in  error, cited:  Varislyck 
V.  Mills,  34  la.,  375 ;  Frederick  v.  Ballard,  1 6  Neb.,  559 ; 
Fisk  V.  Taiik,  12  Wis.,  306;  Pa.  R.  Co.  v.  TUusmUe,  71 
Pa.  St.,  360;  Sutherland  on  Damages,  pp.  401-403;  Pa^ 
senger  v.  Thwnbwn,  34  N.  Y.,  634. 

Bradley  <t  De  Lamatre,  contra. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Douglas 
county,  by  the  defendants  in  error  against  the  plaintiffs  in 
error,  to  recover  a  balance  of  $1,846.24  due  upon  an  ac- 
count. The  original  answer  was  a  general  denial.  On  the 
trial  of  the  cause  an  amended  petition  was  filed  and  also 
an  amended  answer.  The  fourth,  fifth,  sixth^  and  seventh 
paragraphs  of  which  are  as  follows: 

*' These  defendants,  further  answering,  say  that  said 
plaintiffs,  on  or  about  the  18th  day  of  August,  1887,  made 
their  contract  in  writing  of  that  date,  by  which  they  agreed 
to  furnish  to  the  defendants  screened  gravel  at  $2  per  yard, 
unscreened  gravel  at  90  cents,  and  sand  at  80  cents  per 
yard,  to  be  used  by  the  defendants  in  paving  in  the  city  of 
Lincoln,  and  further  say  that  said  plaintiffs  furnished  to 
said  defendants,  under  said  contract,  gravel  and  sand  for  a 
few  days  only  and  then  refused  and  neglected  to  comply 
with  said  contract  and  refused  to  furnish  any  further  sand 


156  NEBRASKA  REPORTS.         [Vol.  34 


CUike  ▼.  Van  Court 


or  gravel  under  said  contract;  that  shortly  thereafter,  and 
about  the  Ist  of  September,  1887,  said  plaintiffs  made  a  new 
contract  with  the  defendants,  agreeing  to  furnish  to  the 
defendants  screened  gravel,  to  be  used  for  paving  purposes 
in  the  city  of  Lincoln,  at  $2.26  per  yard,  and  that  almost 
immediately  thereafter  said  plaintiffs  refused,  neglected,  and 
failed  to  comply  with  said  contract,  and  refused  and  neg- 
lected to  furnish  screened  gravel  under  said  contract  for 
the  use  of  these  defendants. 

"Fifth — Defendants,  further  answering,  say  that  there- 
after said  plaintiffs  made  a  third  proposition  to  these  de- 
fendants to  furnish  unscreened  gravel  free  on  board  the 
cars  at  Lincoln,  to  be  used  in  paving  by  these  defendants, 
at  $1.50  per  yard,  and  then  guaranteed  and  warranted  that 
said  unscreened  gravel  would  yield  fifty  per  cent  of  screened 
gravel,  and  notwithstanding  said  last  named  contract,  in 
violation  of  the  guarantee  and  warrantv  of  the  plaintiffs 
as  last  above  set  forth,  said  plaintiffs  did  ship  a  large  quan- 
tity of  gravel  to  the  defendants  at  Lincoln,  but  which  un- 
screened gravel  was  almost  wholly  useless  and  valueless 
for  the  purpose  for  which  the  defendants  had  contracted  for 
the  same,  and  almost  wholly  useless  and  valueless  for  the 
purpose  of  paving,  and  which  unscreened  gravel  so 
shipped  did  not  contain  fifty  per  cent  of  gravel  and  would 
not  and  did  not  yield  fifty  per  cent  of  screened  gravel,  but 
that  the  same  only  contained  about  ten  per  cent  of  gravel, 
and  that  the  defendants  were  put  to  great  expense,  to-wit, 
about  the  sum  of  $600,  in  trying  to  separate  the  gravel 
from  the  sand,  and  that  said  unscreened  gravel  so  furnished 
by  the  said  plaintiffs  to  these  defendants  at  Lincoln  was 
not  in  compliance  with  the  terms  and  conditions  of  said 
contract,  and  of  which  fact  the  defendants  frequently  no- 
tified said  plaintiffs,  and  that  said  unscreened  gravel  so  fur- 
nished was  of  a  market  value  of  not  exceeding  90  cents 
per  yard. 

"Sixth — Thfse  defendants,  further  answering,  say  that 
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by  reason  of  the  breach  of  said  respective  contracts  on  the 
part  of  the  plaintiffs,  and  by  reason  of  the  inferior  qnality 
and  grade  of  unscreened  gravel  so  furnished  by  said  plaint- 
iffs, the  defendants  were  put  to^great  cost  and  expense  in 
trying  to  separate  the  gravel  from  so  large  a  quantity  of 
sand,  to-wit,  about  the  sum  of  $600;  said  expense  was 
made  necessary  on  the  part  of  these  defendants  on  account 
of  the  failure  of  the  plaintiffs  to  comply  with  their  said 
contract  to  furnish  sand  and  gravel  of  the  character 
above  guaranteed  and  warranted,  and  thereby  these  de- 
fendants lost  the  sum  of  $600,  whereby  these  defendants 
pray  judgment  against  said  plaintiffs  for  the  amount  of 
their  loss  and  damages  as  aforesaid  sustained,  to-wit,  in 
the  sum  of  $600. 

^^ Seventh — These  defendants,  further  answering,  say  that 
it  was  well  understood  between  the  parties,  plaintiffs  and 
defendants,  that  said  sand  and  gravel  was  to  be  furnished 
by  plaintiffs  to  defendants  to  be  used  by  defendants  in  car- 
rying on  their  work  of  paving  the  streets  in  the  city  of 
Lincoln,  and  that  said  plaintiffs  during  all  the  times  then 
and  there  well  knew  that  said  defendants  could  not  carry  on 
their  paving  contracts  in  the  city  of  Lincoln  without  the 
use  of  such  sand  and  gravel,  yet  notwithstanding  such  fact, 
and  notwithstanding  the  further  fact  that  said  plaintiffs 
had  agreed  with  the  defendants  to  furnish  suitable  gravel 
to  be  nsed  in  said  paving  in  such  quantities  and  at  such 
times  as  the  same  should  be  needed  by  the  defendants  in 
the  carrying  on  of  said  work,  and  by  reason  of  the  breach 
of  said  contract  on  the  part  of  said  plaintiffs  to  so  furnish 
said  gravel  of  the  kind  and  quality  agreed  upon,  and  at 
the  times  agreed  upon,  the  defendants  suffered  great  loss 
and  damage,  by  way  of  interruption  of  the  carrying  on  of 
said  work,  to-wit,  in  the  sum  of  $1,250,  and  for  which  said 
sum  of  money  these  defendants  also  pray  judgment  against 
said  plaintiffs.'' 

The -plaintiffs  below,  in  reply  to  the  fourth  paragraph  of 
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the  answer,  deny  that  they  refused  to  furnish  sand  or  gravel , 
admit  the  making  of  the  new  contract  as  allied,  but  deny 
that  they  refused  to  perform  as  agreed  upon.  In  reply  to 
the  fifth  paragraph  they  deny  that  the  proposition  for  un- 
screened gravel  at  $1.50  per  cubic  yard  was  accompanied 
with  a  guaranty  that  it  would  produce  fifty  per  cent  of 
screened  gravel. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict 
in  favor  of  the  plaintiffs  below  for  the  sum  of  $], 663.37, 
upon  which  judgment  was  rendered. 

A  number  of  errors  are  assigned,  which  will  be  noticeil 
in  their  order. 

The  first  error  assigned  is  the  refusal  to  permit  the  de- 
fendants below  to  prove  the  quality  of  the  gravel,  and  we 
are  referred  to  page  50  of  the  record  to  sustain  the  assign- 
ment. We  find  there  the  following  entry :  "  The  court 
sustains  the  ruling  on  that  motion  till  the  issues  are  per- 
fected in  the  case,"  evidently  referring  to  the  proposed 
amendment  of  the  pleadings.  The  original  answer  being 
a  general  denial,  proof  of  this  kind  was  not  admissible  on 
the  part  of  defendants  below,  and  this  no  doubt  explains 
the  ruling  of  the  court  at  that  time,  and,  so  far  as  appears, 
it  was  correct.  Aftier  the  amended  pleadings  were  filed, 
however,  all  matters  in  that  paragraph  put  in  issue  seem  to 
have  been  fully  investigated,  and  there  is  no  just  ground  of 
complaint  under  the  first  assignment. 

The  second  assignment  is  the  refusal  to  allow  proof  of 
the  counter-claim  of  the  defendants  below  under  the  sev- 
enth paragraph  of  the  answer.  It  appears  from  the  record 
thtit  on  the  trial  of  the  cause  a  motion  was  made  ''  to  strike 
from  defendants'  amended  answer  paragraphs  6  and  7,  for 
the  reason  that  they  do  not  state  proper  causes  of  defense.'^ 
The  motion  as  to  the  sixth  paragraph  was  overruled,  but 
as  to  the  seventh  we  find  no  ruling.  Proof  was  introduced 
without  objection  under  the  seventh  paragraph  of  the  an- 
swer of  defendants  below  tending  to  show  the  loss  from 
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the  failure  to  deliver  the  gravel,  and,  so  far  as  we  can  see, 
the  qnestioD  was  fairly  submitted  upon  the  evidence. 

The  third  error  assigned  is  in  permitting  Van  Courts 
when  called  in  rebuttal,  to  testify  as  to  what  was  said  at 
the  Capital  hotel  when  the  contract  was  made,  and  also 
to  testify  as  to  the  quality  of  the  gravel.  A  like  objection 
is  made  to  the  testimony  of  other  witnesses  of  the  plaintiffs 
below.  We  see  no  error  in  this.  The  nature  of  the  con- 
tract, and  whether  or  not  the  plaintiffs  below  had  complied 
with  it,  were  material  questions  in  the  case  and  involve  the 
quality  of  the  gravel  contracted  for  and  delivered.  Under 
issues  made  by  the  pleadings  these  questions  properly 
arose  on  the  answer  and  reply,  and  there  was  no  error  in 
admitting  the  proof.  The  fourth  error  alleged  is  in  certain 
instructions  of  the  court.     The  instructions  are  as  follows : 

^'This  action  is  brought  by  plaintiffs  to  recover  a  balance 
claimed  to  be  due  from  the  defendants  to  the  plaintiffs  for 
a  quantity  of  sand  and  gravel  sold  and  delivered  to  the  de- 
fendants by  the  plaintiffs  at  Lincoln,  at  prices  agreed  upon 
between  the  parties.  The  defendants  in  their  answer  deny, 
first,  that  the  plaintiffs  furnished  the  quantities  of  material 
claimed  by  the  plaintiffs,  but  upon  the  trial  the  parties 
agreed  substantially  upon  the  quantities  of  material  fur- 
nished, so  that  you  will  have  no  trouble  with  that  branch 
of  the  case;  second,  the  defendants  deny  that  the  material 
was  of  the  quality  and  value  chai^^  for  in  the  petition. 
The  defendants  also  set  forth  certain  agreements  under 
which  they  claim  the  material  was  delivered,  the  last  of 
which,  under  which  they  claim  the  bulk  of  the  material 
was  delivered,  was  for  the  delivery  of  unscreened  gravel 
at  a  price  agreed  upon,  and  which  the  defendants  allege 
was  accompanied  with  a  guaranty  that  such  material  would 
yield  fifty  per  cent  of  screened  gravel,  and  they  claim  that 
the  material  so  furnished  and  delivered  to  them  by  the 
plaintiffs  did  not  contain  and  did  not  yield  fifty  per  cent 
of  screened  gravel  and  that  they  were  put  to  great  expense 
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in  trying  to  separate  the  gravel  from  the  sand,  which  ex- 
pense they  claim  was  made  necessary  on  account  of  the 
failure  of  the  plaintiffs  to  furnish  the  material  of  the 
quality  and  character  agreed  upon.  The  plaintiffs  in  their 
reply  admit  the  different  agreements  as  to  prices  of  the 
material  allied  by  the  plaintiffs  in  their  answer,  but  deny 
that  they  gave  any  guaranty  or  warranty  as  to  the  quality 
of  the  gravel  to  be  supplied  by  them  under  the  third 
agreement. 

*^  First— That  the  parties  had  the  right  to  make  as  many 
agreements  as  they  chose  for  the  delivery  of  the  material 
specified  in  the  petition  and  to  change  their  agreements  as 
to  the  quality  of  the  material  to  be  furnished,  and  as  to  the 
prices  to  be  paid  therefor  from  time  to  time^  and  both 
parties  would  be  bound  thereby. 

"Second — Both  parties  would  be  bound  by  any  agree- 
ment made  for  the  delivery  of  material,  both  as  to  quality 
and  price  and  all  other  respects,  until  such  agreement  was 
changed  by  mutual  consent,  and  all  deliveries  of  material 
by  the  plaintiffs  to  the  defendants  will  be  referred  by  yon 
to  the  agreement  which  may  have  been  in  force  between 
the  parties  at  the  time  of  such  delivery. 

"Third — The  burden  of  proof  is  upon  the  plaintiflb  in 
the  first  instance  to  satisfy  you  by  a  preponderance  of  the 
testimony  that  the  material  sued  for  in  this  action  was  de- 
livered in  the  quantities  and  of  the  quality  provided  for  in 
the  agreements  between  the  parties,  but  if  the  defendants 
claim  that  there  was  a  guaranty  made  by  the  plaintifia  that 
any  specific  description  of  the  material  should  be  of  a  cer- 
tain quality,  the  burden  of  proof  is  upon  the  defendants  to 
satisfy  you  by  a  preponderance  of  the  testimony  that  such 
a  guaranty  was  given. 

"Fourth — You  will  consider  all  the  testimony  submit- 
ted before  you  on  the  question  of  a  guaranty  of  the  quality 
of  the  material  to  be  furnished  by  the  plaintiffs  to  the  de- 
fendants, and  if  you  find  from  the  testimony  that  such  a 
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guaranty  was  given,  70a  will  then  consider  whether  ander 
the  testimony  the  material  was  such  as  the  guaranty  re* 
quired.  If  you  shall  find  from  the  testimony  that  it  was 
not,  then  you  will  inquire  what  damages  the  defendants 
sustained  by  reason  thereof. 

'^ Fifth — The  rule  of  damages  for  a  failure  of  a  party  to 
furnish  goods  of  a  quality  provided  for  in  a  contract  in 
case  such  goods  are  received  and  appropriated  by  the  other 
party  would  originally  be  the  difference  in  the  market 
value  at  the  place  of  delivery,  between  the  articles  of  the 
quality  contracted  for  and  the  articles  as  delivered.  But 
in  this  case  the  defendants  having  claimed  they  were  put 
to  great  expense  in  securing  the  material  delivered  to  them 
by  the  plaintiffs  by  reason  of  its  being  of  different  quality 
from  that  contracted  for,  they  are  not  entitled  as  damages 
to  a  deduction  from  the  contract  price  in  order  to  reduce 
the  material  which  was  furnished  to  its  market  value,  and 
also  to  damages  to  the  expense  they  were  put  to  in  screening 
the  gravel* 

''Sixth — If  yon  shall  find  from  the  testimony  that  the 
plaintifis  guaranteed  that  the  unscreened  gravel  which 
thqr  were  to  furnish  the  defendants  should  be  of  a  certain 
quality,  and  also  that  it  was  not  of  such  quality,  and  if 
yon  can  ascertain  from  the  testimony  what  additional  ex- 
pense, if  any,  the  defendants  were  put  to,  in  order  to  pre- 
pare such  gravel  for  the  use  for  which  it  was  furnished, 
which  they  would  not  have  been  put  to  if  it  had  been  suoh 
as  the  guaranty  called  for,  then  and  in  that  case  yon  may 
allow  such  additional  expense  as  damages  to  the  defendant. 
If,  however,  the  testimony  is  not  suflSciently  definite  to 
enable  you  to  make  such  computation,  then  you  may,  if  yon 
shall  find  as  above  stated,  allow  as  damages  to  the  defend- 
ants  the  difference  between  the  market  value  at  Lincoln  of 
the  material  as  it  was  contracted  for  and  of  the  quality  con- 
tracted  for  and  the  market  value  of  the  material  at  Lin- 
coin  as  it  was  when  delivered  to  the  defendants. 
14 
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'^Seveath — ^If,  under  the  testimony  and  the  instmctiops 
of  the  oourty  yoa  shall  find  any  sum  due  to  the  plaintiffs, 
you  will  compute  interest  thereon  at  the  rate  of  seven  per 
oent  per  annum  from  the  date  of  the  last  delivery  of  ma- 
terial up  to  February  11^  1889^  the  first  day  of  the  pres- 
ent  term  of  oourt^  and  return  the  same  as  your  verdict 
herein.'' 

These  instructions  state  the  law  applicable  to  the  testi- 
mony^  but  not  a  single  one  of  them  was  excepted  to  and, 
therefore,  could  not  be  reviewed.  There  is  no  error  ap* 
parent  in  the  record  and  the  judgment  is 

Affibmed. 

The  other  judges  concur. 


State,  ex  rel.  J.  L.  Packard,  v.  Frank  Neuson. 

[FiLKD  March  9,  1892.] 

€k>uiitie0t  Divisiov:  Yotb  Bbquibkd:  Ck)NsiTrnTiOHAXi  Law. 
The  providoiii  of  aeoilon  3,  art  10,  of  the  oonatltatioii,  which 
delares  that  *'No  ooanty  shaU  he  dk-ided  or  haTO  anj  part 
stricken  thereftom  without  first  Bnhmitting  the  question  to  s 
TOte  of  the  people  of  the  county,  nor  unless  s  mijoiity  of  aU 
the  legal  Toteis  of  the  county  TOting  on  the  qnestion  shaU  vote 
for  the  same/'  is  a  lestriction  upon  the  powers  of  the  l^nla- 
tnre  to  the  extent  named,  but  is  not  a  prohibition  upon  that 
power  to  require  more  than  a  majority  in  laTor  of  the  proposi- 
tion—as three-fifths  of  the  legal  Totee  cast  upon  that  question. 

Obioikal  application  for  mandamua. 

Leese  &  Stewart,  for  relator: 

Where  the  constitution  defines  the  cironmsteneei  under 
which  a  right  may  be  exercised^  the  specification  is  ezdu- 
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sive.  (Cooley,  Constitational  Limitations,  p.  78.)  The  leg- 
islatare  cannot  add  to  the  oonstitutional  qnalifiGations  of 
votera.  (State  v.  Baker^  38  Wi^.,  86;  Monroe  v.  Collins, 
17  O.  St.,  665;  Stale  v.  Symonds,  67  Me.,  148;  Lowe  v. 
Owk,  3  Met.  [Ky.],  237.)  Nor  can  it  provide  for  the 
ohoioe  of  officers  a  different  mode  from  that  prescribed 
hy  the  oonstitution.  {People  v.  Alberteon^  56  N.  Y.,  60 ; 
Opinion  of  the  Judges,  117  Mass.,  603.)  See  also,  as  il- 
lustrating the  principle,  Baird  v.  Ibdd^  27  Neb.,  782; 
Stale  V.  MoLeUand,  18  Id.,  241. 

Holmes  &  Hays,  oorUraz 

The  oonrt  cannot,  by  a  proceeding  of  this  kind,  deter- 
mine the  constitutionality  of  an  act  of  the  legislature* 
(Stale  V.  Commissioners  of  Douglas  County,  18  Neb.,  606 ; 
Slate  V.  Stevenson,  Id.,  416.)  Coming  now  to  a  disoossion 
of  the  second  point,  we  insist  that  the  law  referred  to,  sea 
11,  art  1,  ch.  18,  Comp.  Stats.,  does  not  contravene  the 
coDStitntional  provision.  (Beineman  v.  C  (7.  A  £.  H.  IL 
Co.,  7  Neb.,  311.)  If  it  be  true  that  the  act  of  1889  con- 
travenes  the  constitution,  then  there  is  absolutely  no  law 
authorizing  an  election  to  be  held  upon  the  question.  (Kef 
V.  Goodwin,  4  Moore  &  Payne  [Eng.],  341 ;  Jehnmm  v. 
Hand,  4  Neb.,  146;  WUeox  v.  Saunders,  Id,  672;  /State 
V.  Mussebnan,  20  Id.,  174.) 

Maxwell,  Ch.  J. 

This  is  an  original  action  brought  in  this  court,  the 
cause  of  action  being  set  forth  as  follows : 

'*  First — ^That  he  is  a  resident,  elector,  and  taxpayer  of 
Knox  county,  Nebraska,  and  resides  in  that  portion  of  the 
county  proposed  to  be  erected  in  the  county  of  Union,  and 
that  the  defendant  is  now,  and  ever  since  January,  A.  D. 
1890,  has  been,  the  duly  elected,  qualified,  and  acting 
oounly  derk  of  said  Knox  county. 

<' Second— That  on  the  16th  day  of  July,  1890,  for  the 
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purpose  of  forming  the  new  county  of  Union  out  of  the 
county  of  Knox,  comprising  the  two  southern  tiers  of 
townships  of  said  county,  a  petition  signed  by  more  than  a 
majority  of  the  legal  voters  residing  in  the  territory  pro- 
posed to  be  stricken  from  £noz  county  was  duly  presented 
to  the  county  board  of  said  Knox  county,  that  being  the 
only  county  affected  by  such  division,  and  it  appearing  to 
the  county  board  that  said  new  county  of  Union  ooold  be 
constitutionally  formed,  the  question  of  the  erection  of 
said  new  county  of  Union  was  at  the  next  succeeding  gen- 
eral election,  to-wit,  November  4,  1890,  di^ly  submitt^  to 
the  vote  of  the  people  of  said  Knox  county. 

**  Third — That  plaintiff  further  allies  that  at  said  gen- 
eral election  held  November  4,  1890,  there  were  cast  for 
state  officers  2,131  legal  votes,  and  no  more;  that  of  said 
number  there  were  cast  1,146  ballots  on  the  question  of 
forming  the  new  county  of  Union /or  new  eauntyy  and  925 
ballots  on  the  question  were  cast  against  new  county, 

'<  Fourth— That  221  ballots  more  thau  a  majority  of  all 
the  legal  voters  of  the  county  voting  on  the  question  voted 
for  the  division  of  said  Knox  county  and  for  the  erection 
of  the  new  county  of  Union. 

''Fifth — That  all  of  said  votes  were  properly  canvassed 
and  returned,  made  as  required  by  law,  except  the  votes 
cast  on  the  question  of  forming  the  county  of  Union. 

''Sixth — That  the  defendant  county  clerk  has  £suled, 
neglected,  and  refused  to  certify  the  number  of  votes  cast 
on  the  question  to  the  secretary  of  state,  together  with  the 
name,  territorial  contents,  and  boundaries  of  such  new 
county  of  Union,  although  often  requested  to  do  so,  and 
the  only  reason  or  excuse  given  by  the  defendant  why  be 
refuses  to  so  certify  to  the  secretary  of  state  is  because  the 
total  number  of  votes  cast  for  new  county  at  said  election 
does  not  equal  three-fifths  of  all  the  votes  cast  at  such 
election,  and  that  a  majority  of  all  the  votes  cast  at  said 
election  on  the  question  of  the  erection  of  said  new  county 
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is  not  sufficient  in  numbers  to  require  him  to  make  the 
certificate  to  the  secretarj  of  state,  and  for  this  reason  alone 
he  has  refused. 

'^Seventh — ^Your  petitioner  all^^es  that  section  2  of  arti- 
cle 10  of  the  constitution  provides  that  no  county  shall  be 
divided  without  first  submitting  the  question  to  a  vote  of 
the  people  of  the  county,  nor  unless  a  majority  of  all  the 
Iq^l  voters  of  the  county  voting  upon  the  question  shall 
vote  for  the  same. 

''Eighth — That  the  legislature  in  1889  enacted  a  law  to 
amend  section  11  of  article  1  of  chapter  18  of  Compiled 
Statutes  of  1887,  by  requiring  three-fifths  of  all  the  votes 
cast  at  a  general  election  to  be  in  favor  of  dividing  a  county 
before  the  same  could  be  divided,  but  your  petitioner  alleges 
that  said  act  of  1889,  known  as  section  2  of  chapter  6,  Laws 
of  1889,  contravenes  section  2  of  article  10  of  the  constitu- 
tion and  is  unconstitutional  and  void,  and  that  the  act  of 
1879,  carrying  into  efiect  the  provisions  of  section  2  of 
article  10  of  the  constitution,  is  still  in  full  force  and  efiect, 
and  by  the  provisions  of  said  act  of  1879  the  number  of 
votes  required  to  divide  a  county  was  that  provided  by  the 
constitution,  to-wit,  a  majority  of  all  the  votes  cast  on  the 
qnestion,  and  no  more. 

''Ninth — That  under  the  provision  of  said  act  of  1879 
it  is  made  the  duty  of  the  county  clerk  to  certify  to  the 
secretary  of  state  the  number  of  votes  cast  on  the  question, 
the  name,  tlie  territorial  contents  and  boundaries  of  a  new 
county,  if  it  shall  appear  that  a  majority  of  all  the  votes 
cast  on  the  question  of  division  is  in  favor  of  the  erection 
of  the  new  county.    This  duty  the  defendant  refuses  to  do. 

"Wherefore  the  plaintifi^  prays  that  a  peremptory  writ 
of  mandamus  may  issue  out  of  this  court  commanding  said 
defendant  forthwith  to  certify  to  the  secretary  of  the  state 
the  number  of  votes  cast  for  new  county,  and  against  new 
county,  together  with  the  name,  territorial  contents,  and 
boundaries  of  such  new  county  of  Union,  and  for  costs  of 
suit." 
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To  the  petition  a  general  demurrer  is  filed  and  the  canae 
is  now  submitted  on  the  demurrer. 

Section  1^  article  10^  of  the  constitution  provides: 

**  No  new  oountj  shall  be  formed  or  established  bj  the 
legislature  which  will  reduce  the  county  or  oountieSy  or 
either  of  them^  to  a  less  area  than  400  square  miles,  nor 
shall  any  county  be  formed  of  a  less  area. 

'^  Sea  2.  No  county  shall  be  divided  or  have  any  park 
stricken  therefrom  without  first  submitting  the  question  to 
a  vote  of  the  people  of  the  county,  nor  unless  a  majority 
of  all  the  legal  voters  of  the  county  voting  on  the  questioa 
shall  vote  for  the  same. 

''Sea  3.  There  shall  be  no  territory  stricken  from  any 
organised  county,  unless  a  majority  of  the  voters  living  in 
such  territory  shall  petition  for  such  division,  and  no  ter- 
ritory shall  be  added  to  any  organised  county  without  the 
consent  of  a  majority  of  the  voters  of  the  county  to  which 
it  is  proposed  to  be  added ;  but  the  portion  so  stricken  off 
or  added  to  another  county,  or  formed  in  whole  or  in  part 
into  a  new  county,  shall  be  holden  for  and  obliged  to  pay 
its  proportion  of  the  indebtedness  of  the  counties  firom 
which  it  has  been  taken/' 

Chap.  18,  art  1,  Compiled  Statutes  provides; 

''  The  boundaries  of  the  several  counties  of  this  state 
shall  remain  as  they  are  established  until  the  same  be 
changed  according  to  law.'' 

''  Sec.  4.  When  a  majority  of  the  legal  voters  residing 
upon  any  territory  shall  petition  the  county  board  of  their 
own  county,  and  also  of  the  county  to  which  they  desire 
such  territory  to  be  transferred,  for  leave  to  have  such  ter- 
ritory transferred  to  such  county,  it  shall  be  the  duty  of 
the  several  county  boards  so  petitioned  to  submit  the  ques- 
tion at  the  next  general  election  in  said  counties ;  Pravidedf 
That  no  such  petition  shall  be  granted  until  after  the  ex« 
piration  of  three  yeara  from  the  last  submission  of  the 
question. 
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**  Sec  5.  Notices  of*  such  election  shall  contain  a  de- 
scription of  the  territory  proposed  to  be  transferred,  the 
names  of  the  counties  from  and  to  which  such  transfer  ia 
intended  to  be  made,  and  shall  be  posted  with  the  other 
notices  for  general  elections* 

^*  Sea  6.  The  ballots  used  in  the  said  elections  may 
be  in  the  following  form,  to- wit,  'For  transferring  terri- 
tory/ and  'Against  transferring  territory/  when,  if  a  ma- 
jority of  the  voters  voting  upon  said  question  in  the 
county  from  which  said  territory  is  proposed  to  be  taken, 
and  a  majority  of  the  voters  of  the  county  to  which  the 
same  is  proposed  to  be  transferred,  shall  be  '  For  trans* 
ferring  territory,'  then  the  said  territory  shall  be  trans- 
ferred to  and  become  a  part  of  the  county  to  which  it  is 
proposed  to  transfer  the  same  on  and  after  the  first  day  of 
January  succeeding  such  election,  and  shall  be  subject  to  all 
the  laws,  rules  and  regulations  thereof;  Provided,  That  all 
assessments  and  collection  of  taxes  and  judicial  or  other 
official  proceedings  commenced  prior  to  said  firet  day  of 
January  shall  be  continued,  prosecuted,  and  completed  in 
the  same  manner  as  if  no  transfer  had  been  made ;  And 
provided  further,  That  all  township  or  precinct  officera 
within  said  transferred  territory  shall  continue  to  hold 
their  respective  offices  within  the  county  to  which  they  may 
be  transferred  until  their  respective  terms  of  office  expire. 

*'Sec  7.  No  county  shall  be  reduced,  under  the  provis- 
ions of  this  act,  to  less  contents  than  400  square  miles. 

''Sec.  10.  Whenever  it  is  desired  to  form  a  new  county 
out  of  one  or  more  of  the  then  existing  counties,  and  a  pe- 
tition praying  for  the  erection  of  such  new  county^  stating 
and  describing  the  territory  proposed  to  be  taken  for  such 
new  county,  together  with  the  name  of  such  proposed  new 
county,  signed  by  a  majority  of  the  legal  voten  residing  in 
the  territory  to  be  stricken  from  such  county  or  counties, 
shall  be  presented  to  the  county  board  of  each  county  to  be 
affected  by  such  division,  and  it  appearing  that  such  new 
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county  can  be  constitutionally  formed^  it  shall  be  the  duty 
of  such  county  board  or  county  boards  to  make  an  order 
providing  for  the  submission  of  the  question  of  the  erec- 
tion of  such  new  county  to  a  vote  of  the  people  of  the 
counties  to  be  affected,  at  the  next  succeeding  general  elec- 
tion of  which  the  notice  shall  be  given,  the  votes  canvassed 
and  the  returns  made  as  in  case  of  election  of  county  offi- 
cers, and  the  form  of  the  ballot  to  be  used  in  the  deter- 
mination of  such  question  shall  be  as  follows:  'For  new 
county'  and  'Against  new  county/ 

''Sec.  11.  If  it  shall  appear  that  three-fifths  of  all  the 
votes  cast  at  such  election  in  each  of  the  counties  inter- 
ested is  in  favor  of  the  erection  of  such  new  county,  the 
county  clerk  of  each  of  said  counties  shall  certify  the  same 
to  the  secretary  of  state,  stating  in  such  certificate  the  name, 
territorial  contents,  and  boundaries  of  such  new  county; 
whereupon  the  secretary  of  state  shall  notify  the  governor 
of  the  result  of  such  election,  whose  duty  it  shall  be  to 
order  an  election  of  county  officers  for  such  new  county, 
at  such  time  as  he  shall  designate,  and  he  may,  when  nec- 
essary, fix  the  place  of  holding  elections,  notice  of  which 
shall  be  given  in  such  manner  as  the  governor  shall  direct. 
At  such  election  the  qualified  voters,  of  said  new  county 
shall  elect  all  county  officers  of  said  county,  except  as  here- 
inafter excepted,  who  shall  be  commissioned  and  qualified 
in  the  same  manner  as  such  officers  are  in  other  counties  in 
the  state,  and  who  shall  continue  in  office  until  the  next 
general  election  for  such  officers  and  until  their  successors 
are  elected  and  qualified,  and  who  shall  have  all  the  juris- 
diction and  perform  all  the  duties  which  are  or  may  be 
conferred  upon  such  officers  in  other  counties  of  this  state." 

The  principal  contention  of  the  relator  is  that  the  con- 
stitution fixes  the  maximum  number  of  voters  necessary  to 
divide  a  county  and  there  is  no  power  in  the  legislature  to 
change  the  ratio  so  fixed,  and,  therefore,  that  the  sections  of 
the  statute  above  copied,  in  so  far  as  they  provide  for  a 
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three-fifths  vote  of  the  electors  to  effect  a  division  of  a 
coanty,  ave  void.  To  .this  proposition  we  cannot  give  our 
assent.  Judge  Cooley,  in  his  valuable  work  on  Constitu- 
tional Limitations  (6th  Ed.,  pp.  104-106),  in  speaking  of 
the  power  of  a  state  l^islature,  says: 

''There  are  two  fundamental  rules  by  which  we  may 
measure  the  extent  of  the  l^islative  authority  in  the  states: 

''  First — ^In  creating  a  legislative  department  and  con- 
ferring upon  it  the  legislative  power,  the  people  must  be 
understood  to  have  conferred  the  full  and  complete  power 
as  U  rests  in  and  may  be  exercised  by  the  sovereign  power 
of  any  conntry,  subject  only  to  such  restrictions  as  they 
may  have  seen  fit  to  impose,  and  to  the  limitations  which 
are  contained  in  the  obnstitution  of  the  United  States. 
The  l^islative  department  is  not  made  a  special  agency  for 
the  exercise  of  specifically  defined  legislative  powers,  but  is 
entrusted  with  the  general  authority  to  make  laws  at  dis- 
cretion* 

''Second — ^But  the  apportionment  to  this  department  of 
legislative  power  does  not  sanction  the  exercise  of  executive 
or  judicial  functions,  except  in  those  cases,  warranted  by 
parliamentary  usage,  where  they  are  incidental,  necessary, 
or  proper  to  the  exercise  of  legislative  authority,  or  where 
the  constitution  itself,  in  specified  cases,  may  expressly  per- 
mit it.  Executive  power  is  so  intimately  connected  with 
legislative  that  it  b  not  easy  to  draw  a  line  of  separation; 
but  the  grant  of  the  judicial  power  to  the  department  cre- 
ated for  the  purpose  of  exercising  it  must  be  regarded  as 
an  exclusive  grant^  covering  the  whole  power,  subject  only 
to  the  limitations  which  the  constitutions  impose  and 
to  the  incidental  exceptions  before  referred  to.  Vhile, 
therefore,  the  American  legislatures  may  exercise  the  1^- 
lalative  powers  which  the  parliament  of  Great  Britain 
wields,  except  as  restrictions  are  imposed,  they  are  at  the 
same  time  excluded  firom  other  functions  which  may  be, 
and  sometimes  habitually  are,  exercised  by  the  parliament.^' 
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''The  people  in  framing  the  conBtitution/'  says  Denio, 
Oh.  J.,  '^oommitted  to  the  l^slatuce  the  whole  hiw-»mak- 
ing  power  of  the  states  which  thej  did  not  expresslj  or 
impliedly  withhold.  Plenary  power  in  the  legislature,  for 
all  purposes  of  civil  government,  is  the  rule.  A  prohibi- 
tion to  exereise  a  particular  power  is  an  eiception.  In  in- 
quiringy  therefore,  whether  a  given  statute  is  constitutional 
it  is  for  those  who  question  its  validity  to  show  that  it  is 
forbidden.  I  do  not  mean  that  the  power  must  be  ex- 
pressly inhibited,  for  there  are  but  few  positive  restraints 
upon  the  l^islative  power  contained  in  the  instrument* 
The  first  article  lays  down  the  ancient  limitations,  which 
have  always  been  considered  essential  in  a  constitutional 
government,  wliether  monarchial  or  popular;  and  there 
are  scattered  through  the  instrument  a  few  other  provisions 
in  restraint  of  legislative  authority.  But  the  affimurtive 
prescriptions  and  the  general  arrangements  of  the  consti- 
tution are  far  more  fruitful  of  restraints  upon  the  legida* 
lure.  Every  positive  direction  contains  an  implication 
against  anything  contrary  to  it^  or  which  would  frustrate 
or  disappoint  the  purpose  of  that  provision.  The  fnunt 
of  the  government,  the  g^nt  of  legislative  power  itself 
the  organization  of  the  executive  authority,  the  erection  of 
the  principal  conrts  of  justice,  create  implied  limitations 
upon  the  law*making  authority  as  strong  as  though  a  neg- 
ative  was  expressed  in  each  instance;  but  independently  of 
these  restraints,  expressed  or  implied,  every  subject  within 
the  scope  of  civil  government  is  liable  to  be  dealt  with  by 
the  l^slature/' 

''It  has  never  been  questioned,  so  far  as  I  know/'  says 
Bedfield,  Ch.  J.,  **  that  the  American  legidatures  have  the 
same  unlimited  power  in  regard  to  legislation  which  re- 
sides in  the  British  parliament,  except  where  they  are  re» 
strained  by  written  constitutions.  That  must  be  conceded, 
I  think,  to  be  a  fundamental  principle  in  the  political  or- 
ganizations of  the  United  States.     We  cannot  wdl  com- 
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prebend  how,  upon  principle,  it  should  be  otherwise.  The 
people  must,  of  ooorse,  possess  l^islative  power  originally. 
They  have  committed  this  in  the  most  general  and  unlim- 
ited manner  to  the  seyeral  state  legislatures,  saving  only 
such  restrictions  as  are  imposed  by  the  constitution  of  the 
United  States,  or  of  the  particular  state  in  question.'^ 
{Thorpe  v.  Rutland  &  Burlington  E.  Co.,  27  Vt.,  140-2; 
Adama  v.  Howe,  14  Mass.,  340;  S.  C,  7  Am.  Deo,  216; 
People  V.  Rucher,  $  Col.,  455 ;  People  v.  Oebome,  7  Id., 
606;  Leggett  v.  Hunter,  19  N.  Y.,  446;  Cochran  v.  Van 
Surlay,  20  Wend  [N.  Y.],  365 ;  People  v.  Morrell,  21  Id., 
663;  8ear9  ••  OAJtreU,  6  Midi.,  251 ;  Beauchamp  v.  State, 
6  Blackf.  [Ind.],  299;  Maem  v.  Wait,  6  111.,  127;  People 
V.  SupertfiwrB,  27  Barb^  [N.  Y.],  576 ;  Taylor  v.  Porter,  4 
Hill  [N.  Y.],  140;  State  v.  Reid,  1  Ala.,  612;  36  Am. 
Dee.  [N.  Y.],  44 ;  Andrews  v.  State,  3  Heisk.  [Tenn,],  165; 
Knoxmlle,  etc.,  R.  Co.  v.  Hicks,  9  Baxt.  [Tenn.],  442; 
r^wiffe  Appeal,  67  Pa.  St.,  153 ;  Walker  v.  CXndnnati,  21 
O.  St,  14;  People  v.  Wright,  70  111.,  388.) 

That  the  rule  as  to  the  extent  of  legislative  power  is 
substantially  the  same  in  Canada,  see  Valin  v.  Langloie, 
3  Can.  Sup.  Ct.,  1 ;  Mayor,  etc.,  v.  The  Queen,  Id.,  506. 

Judge  Sutherland,  in  his  work  on  Statutory  Construc- 
tion, sec.  8,  states  the  rule  in  the  same  way  and  quotes  from 
the  case  of  Slack  v.  MaywUle  R.  Co.,  13  B.  Mon.  [Ky.],  22 : 
''It  would  be  difficult,  perhaps  impossible,  to  define  the  ex- 
tent of  the  legislative  power  of  the  state  unless  by  saying 
that,  so  far  as  it  is  not  restricted  by  the  higher  law  of  the 
state  and  federal  constitutions,  it  can  do  everything  which 
can  be^effix^  by  means  of  a  law.  It  is  the  great  supervis- 
ing, controlling,  creative,  and  active  power  in  the  state,  sub- 
ject to  the  fundamental  restrictions  just  referred  to.  What- 
ever legislative  power  the  whole  commonwealth  has  is,  by 
the  constitution,  vested  in  the  l^islative  department,  which, 
representing  the  popular  majorities  in  the  several  local  di- 
visions of  the  state,  and  under  no  other  restraint  but  such 
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as  18  imposed  by  the  fundamental  law,  by  its  own  wisdom 
and  its  own  responsibilities  may  r^ulate  the  conduct  and 
command  the  resources  of  all  for  the  safety,  convenience, 
and  happiness  of  all,  to  be  promoted  in  such  manner  as  its 
own  discretion  may  determine.  The  l^islative  department 
performs  and  finishes  its  oiBce  by  the  mete  enactment  of  a 
law/' 

That  these  authorities  state  the  law  correctly  there  is  no 
question.  In  the  absence  of  any  restrijctions  in  the  con- 
stitution the  legislature  could  divide  counties  in  such  man- 
ner as  it  saw  fit.  It  could  add  to  or  take  territory  from 
any  county.  It  has  the  power  to  create  counties,  and  in 
the  absence  of  constitutional  restrictions  could  change  the 
same  at  its  pleasure.  It  is  well  known  that  this  power 
was  constantly  exercised  by  the  several  legislatures  of  the 
territory  of  Nebraska.  Thus  in  1866  twelve  sections 
were  taken  from  Cass  county  and  added  to  Saunders 
county.  Prior  to  that  time  a  county  called  Clay,  which 
lay  between  Gage  and  Lancaster  counties,  was  legislated 
out  of  existence  and  the  territory  added  to  Lancaster  and 
Gage  counties.  Sarpy  county  was  cut  off  from  Douglas; 
the  boundaries  of  Washington  county  were  extended  west- 
ward to  take  in  Fontanelle  in  DiKlge  county;  Colfax 
county  was  organised  out  of  a  part  of  Platte  county. 
Many  other  cases  could  be  mentioned.  In  none  of  these 
cases  were  the  people  of  the  counties  affected  consulted, 
nor  did  they  have  any  opportunity  to  express  their  prefer- 
ence either  for  or  against  a  change.  To  guard  against  this 
abuse  of  power  the  constitution  fixed  certain  limits  to  the 
division  of  counties.  First — The  new  county  must  con- 
tain at  least  400  square  miles.  Now,  will  any  one  contend 
that  because  the  constitution  has  declared  that  the  new 
county  must  contain  at  least  a  specific  number  of  square 
miles  that  the  legislature  may  not  increase  the  number  and 
require  it  to  contain  at  least  500  or  600  square  miles? 
No  one  will  so  contend.     The  object  was  to  prevent  the 
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catting  down  of  the  territory  of  a  county  to  such  an  ex* 
tent  as  to  render  taxation  for'oounty  purposes  burdensome 
to  the  taxpayers  of  the  county.  So  in  regard  to  the  pro- 
vision for  submitting  the  question  of  the  formation  of  new 
counties  to  a  vote  of  the  people.  In  the  absence  of  that 
provision  no  vote  would  be  necessary;  but  to  guard 
against  the  abuse  of  power  the  constitution,  in  effect^  pro- 
vides that  the  parties  immediately  interested  shall  deter- 
mine the  question,  and  that  not  less  than  a  majority  shall 
cause  the  formation  of  a  new  county.  The  l^islature 
recognizes  the  restriction  and  makes  no  attempt  to  inter- 
fere with  it,  but  adds  to  it  by  providing  that  at  least  thre^- 
fiflhs  of  the  votes  cast  upon  that  question  shall  be  neces- 
sary to  effect  the  division.  That  this  is  within  the  powers 
of  that  body  there  is  no  doubt,  and  as  the  petition  shows 
that  less  than  three-fifths  of  the  votes  were  cast  for  the 
new  county  the  writ  must  be  denied.  The  demurrer  is 
therefore  sustained  and  the  action 

Dismissed. 

The  other  judges  concur. 


Spate,  ex  rel.  Peter  Fowlie  et  al.,  v.  J.  A. 

Painter. 

[FUJED  Mabch  9,  1892.] 

OBieiNAL  application  for  mandamua. 

Lamb  J  Bicketts  A  WHson,  and  J.  B.  Webster,  for  relator: 

•  It  is  not  competent  for  the  l^islature  to  restrict  the  right 
of  division  further  than  the  people  themselves  in  the  consti- 
tation  have  seen  fit  to  do.  (Cooley  on  Constitutional  Limita- 
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tions^  sec.  64;  State  v,  WUliamSy  6  Wis.,  308 ;  Page  v.  Allen 
58  Pa.  St.,  338 ;  People  v.  Atbertson,  65  N.  Y.,  55;  Opmion 
of  the  Juatioee,  117  Mass.,  604;  Baird  v.  Todd,  27  Neb., 
782.)  The  oonstitution  clearly  intends  that  only  such 
electors  as  express  themselves  on  the  proposition  sabmitted 
shall  be  considered  in  the  count.  (Oakley  v.  AspinwaUy  3 
N.  Y.,  568;  StaU  v.  Lanoaeter  Oo.,  6  Neb.,  482.)  The 
majority  rule  is  a  fundamental  part  of  the  law  and  of  re- 
publican government  (Sec.  1,  art.  17,  Const.;  also  sea  19, 
art.  3;  sec.  24,  art.  3;  sec.  2,  art.  14.)  Mandamue  is  the 
proper  remedy.  (State  v,  Graham,  17  Neb.,  43;  State  v. 
Comr^B  Laneaeter  Oo.,  Id.,  85-87.) 

SiUlivan  &  Guttereon,  KirhpaJtrich  &  Holoomb,  and 
Thcmae  Damall,  contra: 

Mandamus  will  not  lie.  (Ex  parte  Oetrander,  1  Den.  [N. 
Y.],67&;  People  v.  Commissionere  of  Emigration,  22  How. 
Pr.  [N.  Y.],  291 ;  PeopU  v.  Brooklyn,  1  Wend.  [N.  Y.], 
318;  Peopfe  v.  Sup^msora,  12  Johns.  [N.'Y],  414;  Hull  v. 
Supervisors,  19  Id.,  259 ;  Pack  v.  Presque  Isle  Supervisors, 
36  Mich.,  377;  Peck  v.  Kent  Supervisors,  47  Id.,  477; 
Post  V.  Sparta,  63  Id.,  323;  State  v*  C6mmissioners  of 
Douglas  Co.,  18  Neb.,  506;  StaU  v.  WAer,  20  Id.,  473; 
State  V.  Clary,  25  Id.,  403.)  Principles  observed  in  deter- 
mining the  constitutionalty  of  statutes.  (Cooley's  Constitu- 
ional  Limitations,  183;  State  v.  Robinson,  1  Kan.,  17; 
Davis  v.  Portland  Water  Committee,  14  Ore.,  98 ;  Weister  v. 
Hade,  52  Pa.  St.,  477.)  Plenary  power  in  the  legislature  for 
all  purposes  of  civil  government  is  the  rule.  A  prohibition 
to  exercise  a  particular  power  is  an  exception.  (People  v. 
Draper,  15  N.  Y.,  «32 ;  Thorpe  v.  R  &  B.  R.  Co.,  27  Vt , 
140;  Oresap  v.  Gray,  10  Ore.,  349.)  When  the  lowest 
limit  only  is  fixed  in  the  fundamental  law,  the  l^islature 
may  act  without  restraint  in  the  ascending  scale.  (Alexandtr 
County  Clerk  v.  People,  7  Col.,  155;  State  v.  Supervisors 
of  Portage  Co.,  24  Wis.,  49.)    The  effect  of  the  statute  is 
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to  increase  the  number  of  votes  necessary  to  divide  a  county 
which  is  clearly  within  the  l^islative  power.  (Slate  v. 
Whikehneir,  36  Mo.,  103 ;  State  v.  Franeis,  95  Id.,  51 ; 
Siate  V.  Satterfidd,  54  Id.,  393;  StaU  r.  Braasfidd,  67  Id., 
331 ;  State  v.  Mayor,  73  Id.,  435 ;  State  v.  Binder,  38  Id., 
451 ;  BasseU  v.  Mayor,  37  Id.,  270 ;  State  v.  Swifiy  69  lud., 
505;  Stevenson  v.Babcook,  17  Neb.,  188;  Slatev.Lan- 
eader  Cb.,  6  Id.,  474 ;  StaU  v.  Oosper,  3  Id.,  285.)  If  in 
enacting  section  1 1  the  legislature  exceeded  its  authority, 
not  only  the  section  mentioned,  but  the  entire  act  is  void. 
(Cooley  on  Constitutional  Limitations  [6th  Ed.],  211, 
212;  Monroe  V.  Collins,  17  O.  St.  665;  State  v.  Com.  of 
Perry  Co.,  5  Id.,  497;  State  v.  Domonmay,  28  Wis., 
641;  Campauv.  Detroit,  14  Mich.,  276;  Willardv.  Peo- 
ple, 5  Hi.,  461 ;  OommonxoeaUh  v.  Potts^  79  Pa.  St.,  164 ; 
Baker  v.  Braman,  6  Hill  [N.  Y.],  47 ;  StaU  v.  Kinzer,  20 
Neb.,  176 ;  Myere  v.  English,  9  Cal.,  342;  People  t;.  Mathews 
47  Id.,  442. 

Per  Curiam. 

For  the  reasons  stated  in  the  case  of  StaU,  ex  rd.  Pack-- 
ard,  V.  Nelson,  anU,  p.  132,  the  demurrer  to  the  petition  is 
sustained  and  the  action 

Dismissed, 


State  of  Nebraska  v.  Bank  op  Western. 

[Filed  March  9, 18d2.] 

Banks:  Drafts:  Diborbpancy  in  Ahoukts:  Rights  of  Patbb. 
The  cashier  of  the  Bank  of  W.  drew  a  draft  on  the  Chase  Na- 
tional Bank  of  New  Tork  in  fayor  of  R.  This  draft  stated  the 
amonnt  in  flgnfesas  *'$500''  and  in  writing  "flye  and  no  100 
dollars."    The  purchaser  paid  the  cashier  9500  for  the  draft 


176       NEBRASKA  REPORTS.    [Vol.  34 


State  T.  Bank  oi  Weitem. 


and  BQpposed  it  was  for  that  amoaDi.  The  drawee  refoaed  to 
pay  more  than  five  dollars.  The  Baok  of  W.  afterwards  being 
declared  insoWeDt  and  placed  in  the  hands  of  a  reoelTer,  hdd, 
that  apon  the  conceded  facts  R.  was  entitled  to  be  paid  $500, 
now  in  the  hands  of  the  drawee. 

Original  insolvency  proceedings.  Instituted  under  the 
provisions  of  ch.  37,  Law  1889. 

Geo.  H.  HastingSy  AUoi-ney  General,  for  the  state. 

Ldion  &  Hinshaw,  for  intervenor,  cited:  Former  v. 
Smith,  31  Neb.,  107;  Robettn  v.  Cb»-6m,  26  la.,  315; 
Morse  on  Banking,  376;  First  Natl.  Bank  of  Cineinnati  v. 
Coates,  3  McCrary  [U.  S.],  9 ;  Get-man  Savings  Bank  r. 
Adae,  8  Fed.  Rep.  [Mo.].  108;  Id.,  640;  2  Dan.,  N^. 
Inst.,  528-57;  2  Parsons,  Notes  &  Bills,  58,  59;  Duicher 
V.  Importers  &  Traders  Natl.  Bank,  59  N.  Y.,  6. 

Maxwell,  Ch.  J. 

The  defendant  is  an  insolvent  institution,  now  being 
wound  up  under  the  banking  law  of  this  state.  One  J. 
E.  Roberti)  filed  a  petition  to  intervene  as  follows: 

**  Now  comes  J.  E.  Roberts  and  shows  to  the  honorable 
supreme  court  that  he  is  interested  in  the  matter  of  the 
disposition  of  certain  funds  claimed  by  A.  C.  White,  re- 
ceiver of  the  Bank  of  Western,  and  prays  that  the  re- 
spective rights  of  said  petitioner  and  said  receiver  to  said 
funds  may  be  herein  adjusted;  said  rights  arising  as  fol- 
io ws  : 

"On  the  28th  day  of  July,  1891,  one  Jesse  Roberts 
purchased  from  the  said  Bank  of  Western  a  check  on  the 
Chase  National  Bank  of  New  York  for  the  sum  of  $500 
and  received  from  the  cashier  of  said  Bank  of  Western  a 
check,  of  which  the  following  is  a  true  copy: 
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"•Bank  of  Western.        No.  6312. 
"•Western,  Nebr.,  July  28th,  1891. 

"'Pay  to  the  order  of  Dillon  Roberts,  $500.00,  Five 
and  j'^j^  dollars.  D.  J.  Maynard, 

"•To  Chase  National  Bank,  N.  Y.  Cashier:' 

"  *  No  protest.' 

"In  the  space  below  the  number  in  the  upper  right  hand 
comer  of  the  check  was  cut  through  the  paper  with  a 
perforator  or  machine  usually  employed  by  banks  for  that 
purpose,  the  following,  |500|,  the  dollar  mark  being 
placed  both  before  and  after  said  figures  500.  Said  Jessie 
Roberts  paid  to  D.  J.  Maynard,  cashier  of  said  Bank  of 
Western  the  full  sum  of  $600  for  said  above  described 
check,  and  said  check  was  intended  by  all  parties  to  be 
for  the  sum  of  $600,  but  by  mistake  the  said  cashier,  D. 
J.  Maynard,  wrote  therein  the  words  "  Five  and  -^^  dol- 
lars," instead  of  "Five  hundred  and  ^^  dollars,"  as  he 
and  all  parties  intended.  Said  check  was  indorsed  "Dil- 
lon Roberts"  by  the  payee  thereof,  and  was  on  the  10th 
day  of  August,  1891,  presented  to  the  Chase  National 
Bank  of  New  York  for  payment.  Payment  thereof  was 
refused  by  said  Chase  National  Bank  for  a  larger  sum 
than  $6,  the  amount  written  in  the  body  of  the  check. 
Notice  was  then  given  to  the  Bank  of  Western  and  to 
aaid  Dillon  Roberts  of  the  non-payment  of  said  check  and 
the  reason  therefor  given  by  said  Chase  National  Bank, 
and  on  the  2d  day  of  September,  1891,  the  said  D.  J. 
Maynard,  cashier,  made  a  certificate  and  affidavit  in  words 
and  figures  as  follows,  to- wit: 

"<  Western,  Neb.,  Sept.  2, 1891. 

"•This  is  to  certify  that  on  the  28th  day  of  July,  1891, 
I  drew  a  draft,  No.  6312,  on  the  Chase  National  Bank  of 
New  York  payable  to  Dillon  Roberts.  I  intended  to 
draw  said  draft  for  five  hundred  and  ^^^  dollars,  and  I 
at  the  same  time  credited  the  account  of  the  Chase  Na- 
tional Bank  $600  and  received  from  Mr.  Jesse  Roberts 
16 
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f500  for  said  draft.  By  an  error  I  wrote  'Five  and 
iinr  dollars'  in  the  body  of  the  draft.  This  was  an  error^ 
as  the  stub  in  the  draft  book  plainly  shows,  and  the  credit 
on  the  books  of  (he  Bank  of  Western  of  that  date  also 
shows.  The  draft,  No.  6312,  herewith  attached,  is  the 
draft,  and  was  intended  to  be  for  $500. 

"  *  D.  J.  Ma YNARD, 

"^Late  Cashier  of  the  Bank  of  Western. 

'^^ Subscribed  and  sworn  to  before  me,  this  2d  day  of 
September,  1891.  W.  S.  Grafton, 

" '  Notai-y  Public.' 

'^Said  check  was  again  presented  for  payment  to  the 
Chase  National  Bank  for  said  Roberts  with  said  certificate 
and  aflBdavit  attached,  and  said  bank  again  refused  to  pay 
the  same,  and  now  holds  said  sum  of  f  600  in  its  posses- 
sion. The  said  check  is  now  the  property  of  J.  £.  Rob- 
erts, and  he  is  now  the  owner  of  all  the  rights  and  title 
that  Jesse  Roberts  and  Dillon  Roberts  may  have  or  have 
had  in  and  to  said  sum  of  f  500.  Immediately  aft;er  the 
purchase  of  said  check  the  sum  of  f  500  was  sent  by  the 

Bank  of  Western  to  the  Chase  National  Bank  of  New 

ft 

York  to  meet  said  check,  and  received  by  said  bank,  and 
no  demand  was  ever  made  by  said  Bank  of  Western  or 
the  receiver  thereof  for  said  fund  of  (500  until  long  after 
both  of  the  said  presentations  for  payment,  when^  as  your 
petitioner  is  informed  and  believes,  said  receiver  drew  on 
said  Chase  National  Bank  for  the  said  sum,  and  payment 
of  the  draft  was  refused  until  the  rights  of  the  parties 
were  adjudicated. 

''The  petitioner  further  avers  that  the  books  of  the 
Bank  of  Western  show  that  the  Chase  National  Bank  was 
credited  with  the  amount  of  said  check  and  that,  as  shown 
by  said  books,  nothing  is  due  from  said  Chase  National 
Bank  to  said  Bank  of  Western,  or  was  due  when  the  said 
receiver  took  possession  of  said  bank.  He  further  shows 
to  the  court  that  at  the  time  said  check   was  purchased 
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neither  he^  said  Jesse  Roberts,  or  Dillon  Roberts  had  any 
notice  or  knowledge  of  the  insolvency  of  said  Bank  of 
Western,  that  said  check  was  bought  in  the  usual  and  or* 
dinary  course  of  business,  and  had  it  not  been  for  the  mis* 
take  made  by  the  cashier  would  have  been  cashed  before 
the  said  Bank  of  Western  was  put  into  the  hands  of 
said  receiver;  that  this  petitioner  is  suflTering  great  loss, 
damage,  and  inconvenience  by  reason  of  the  premises,  the 
Chase  National  Bank  holding  said  money  of  petitioner 
until  said  receiver  consents  to  its  payment  to  petitioner  or 
releases  all  claims  thereto.  He  further  avers  that  said' 
receiver  claims  said  money  as  the  property  of  the  Bank  ot 
Western  and  denies  the  right  of  this  petitioner  thereto. 

**  Wherefore  your  petitioner  prays  for  the  judgment  of 
this  honorable  court  in  the  premises,  that  it  declare  the 
said  sum  of  $500  to  be  the  property  of  this  petitioner,  and 
that  it  further  declare  that  the  said  receiver  of  said  Bank 
of  Western  has  no  right  nor  title  thereto,  and  that  it  per- 
petually enjoin  the  said  receiver  of  the  Bank  of  Western 
from  in  any  way  attempting  to  collect  the  same  or  asserting 
right  or  title  thereto,  and  for  such  other  and  further  relief 
as  justice  and  equity  may  require.'' 

This  is  supplemented  by  an  agreed  statement  of  facts,  as 
follows: 

•*  Now  comes  J.  E.  Roberts  and  A.  C.  White,  receiver 
of  the  Bank  of  Western,  by  George  H.  Hastings,  attorney 
general,  and  hereby  agree  and  stipulate  that  in  respect  to 
all  matters  in  controversy  between  them  the  following  is  a 
true  statement  of  facts : 

''  First — It  is  stipulated  and  agreed  by  and  between 
said  parties  that  all  the  facts  set  forth  in  the  petition  in  in- 
tervention of  the  said  J.  E.  Roberts,  filed  herein  are  true. 

'^  Second — In  addition  to  said  facts,  it  is  further  stipulated 
and  agreed  by  and  between  said  parties  that  on  the  28th 
day  of  July,  1891,  that  one  Jessie  Roberts  purchased  from 
the  said  Bank  of  Western  a  check  on  the  Chase  National 
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Bank  of  New  York  for  the  sura  of  $500^  and  paid  for  the 
same  by  giving  his  individual  check  for  the  sum  of  f  300 
to  said  Bank  of  Western,  and  also  the  individual  check  of 
said  J.  E.  Roberts  for  the  sum  of  f  200,  both  of  which 
said  checks  were  drawn  upon  said  Bank  of  Western,  and 
made  payable  by  it.  It  is  further  stipulated  and  agreed 
that  said  sum  of  $300  for  which  said  check  of  (300  was 
given  by  said  Jesse  Roberts,  had  been  deposited  in  said 

Bank  of  Western  by  said  Jesse  Roberts  on  the day  of 

August,  1890,  and  had  remained  on  deposit  in  said  Bank 
of  Western  from  said  time  until  said  28th  day  of  July, 
1891,  and  that  said  sum  of  $200,  for  which  said  cheek  was 
drawn,  had  been  deposited  by  said  J.  E.  Roberts  in  the 
month  of  July,  1891  and  had  so  remained  on  deposit  until 
said  28th  day  of  July,  1891. 

**  Third — It  is  further  stipulated  and  agreed  by  the 
parties  hereto,  that  after  the  said  28th  day  of  July,  1891, 
and  prior  to  the  failure  of  said  Bank  of  Western,  about 
the  17th  day  of  August,  1891,  that  checks  or  drafts  other 
than  the  one  in  controversy  in  this  action  were  drawn  by 
said  Bank  of  Western,  by  its  said  cashier,  D.  J.  Maynard, 
upon  said  Chase  National  Bank  of  New  York  and  upon 
presentation  were  paid  by  said  bank.'' 

The  case  is  submitted  to  the  court  on  these  pleadings. 
It  is  clearly  shown  that  the  intervener  purchased  of  the 
defendant  and  paid  for  a  draft  for  $500  on  the  Chase  Na- 
tional Bank  of  New  York.  The  amount  was  stated  in 
figures  ''$500,''  but  in  writing  the  amount  the  word 
'^  hundred,"  either  by  accident  or  design,  was  omitted.  It 
was  intended,  however,  as  a  draft  for  $500,  and  in  this 
proceeding  will  be  so  regarded.  The  equities  of  the  case 
are  clearly  with  the  intervener,  and  his  rights  in  the  prem- 
ises will  be  protected.  He  is  therefore  entitled  to  the  $600 
in  question  in  the  Chase  National  Bank  of  New  York. 

Judgment  accordikglt. 

The  other  judges  concur. 
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Abijah  Richardson,  appellant,  v.  Jamfs  A.  Camp- 
bell ET  AL.,  appellees. 

[Filed  Makch  9,  1892.] 

1.  Interest:  Penalty  of  Hiohbb  Ratk  fob  Non*patmbnt 

Not  Enfobced.     Where  money  has  been  loaued  at  a  specific 

rate  of  interest,  as  ten  per  cent,  and  the  note  contains  a  provis-        84   i8i 

ion  that  if  not  paid  at  maturity  the  maker  shall  pay  tweWe  per        5^  3^^ 

cent  thereafter,  the  higher  rate  is  in  the  nature  of  a  penalty, 

and  the  contract  rate  will  continue  as  before  the  maturity  of 

the  note.  (Wejfrieh  v.  ffcibelmant  14  Neb.,  432.) 

2.  :  Ck)UP0N8:  UauBT.     Where  a  loan  was  made  for  five  years 

at  ten  per  cent,  the  interest  being  represented  by  coupon  notes 
due  in  five  years  with  interest  from  maturity,  the  loan  being 
made  at  a  time  when  the  statute  authorized  twelve  per  cent, 
kefdf  that  a  contract,  legal  when  made,  would  be  enforced  not- 
withstanding a  change  in  the  statute  reducing  the  rate  of  inter- 
est; second,  that  all  the  notes  would  be  considered  as  parts  of 
one  transaction,  and  that  if  they,  taken  together,  did  not  ex- 
ceed the  limit  fixed  by  law  for  the  exacting  of  interest,  the  con- 
tract would  not  be  tainted  with  usury. 

Rehearing  of  case  reported  in  27  Neb.,  644. 

L,  C.  Chapman,  for  appellant,  cited,  contending  that  the 
rule  proposed  by  appellee  was  unconstitutional :  Hubbard 
V.  Ckdlahan,  42  Conn.,  624  [19  Am.  Rep.,  564];  Eaton  v. 
Boissonnault,67  Me.,  540  [24  Am. Rep.,  52] ;  Cecilv,  Hicks, 
29  Gratt.  [Va].,  1  [26  Am.  Rep.,  393] ;  Kellogg  v.  Lav- 
ender, 16  Neb.,  260;  Oromwdl  v.  County  of  Sac,  96  U.  8., 
61 ;  Cooley  on  Con.  Lim.,  285;  Lincoln  B.  &  S.  Aas^n  v. 
Graham,  7  Neb.,  179;  Koeaig  v.  0.  &  N.  R.  Co.,  3  Id., 
383;  Brewer  v.  Otoe  Co.,  1  Id.,  373.  As  to  coupons: 
ilaUhews  v.  Toogood,  26  Neb.,  102;  Tiedeman  on  Com. 
Paper,  sec.  477;  Bell  v.  Amdt,  24  Neb.,  261. 

8,  P.  Davidson,  contra,  cited,  contending  that  the  pro- 
vision for  twelve  per  cent  was  one  for  liquidated  damages 
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And  unenforcible:  Weyrich  v.  Hobdman^  14  Neb.^  434; 
Hagerv.  Blake,  16  Id.^  13;  Toogood  v.  Mathews,  25  Id., 
99. 

Maxwell,  Ch.  J. 

This  case  was  before  this  court  in  1889,  and  is  reported 
in  27  Neb.,  644.  A  rehearing  was  granted  upon  the  ques- 
tion of  the  rate  of  interest  to  which  the  plaintiff  was  en- 
titled and  the  case  is  again  submitted  to  the  court.  It 
appears  from  the  record  that  the  original  loan  was  for  $600 
due  in  five  years.  This  loan  was  made  February  29, 1876^ 
and  at  a  rate  of  ten  per  cent  per  annum,  with  a  provision 
that  if  not  paid  at  maturity  the  note  should  draw  interest 
at  twelve  per  cent  This  rate  was  lawful  when  the  note 
in  question  was  given.  There  were  also  five  interest  notes 
of  sixty  dollars  each,  payable  five  years  from  date,  which 
were  attached  to  the  principal  note  and  were,  in  fact,  cou- 
pons. 

Two  questions  are  presented,  viz.,  Can  the  plaintiff  re- 
cover more  than  ten  per  oent  from  the  maturity  of  the  $600 
note ;  and,  second,  is  he  entitled  to  interest  on  the  coupons? 

In  Weyrick  v.  Hobelman,  14  Neb.,  432,  the  note  was  to 
draw  ten  per  oent  to  time  of  maturity  and  if  not  paid  at 
that  time  to  draw  twenty-four  per  oent  thereafter.  The 
court  held  that  the  increased  interest  was  in  the  nature  of 
penalty  and  that  the  plaintiff  could  recover  interest  only  at 
the  contract  rate,  viz ,  ten  per  cent.  {Conrad  v.  Oibbon,  29 
la.,  120.)  The  plaintiff  is*entitled,  therefore,  to  but  ten 
per  cent  interest  upon  the  $600  note  after  it  became  due. 

Second — In  Mathews  v.  Toogood,  26  Neb.,  99,  it  was 
lield,  in  substance,  that  where  the  highest  rate  allowed 
by  law  is  charged  upon  the  principal  note,  interest  can- 
not be  allowed  upon  the  coupon  interest  notes,  the  reason 
being  that  the  several  notes  represent  but  one  transaction 
and  one  indebtedness;  therefore,  if,  considering  the  whole 
transaction,  the  interest  agreed  upon  would  exceed  the  1^1 
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rate,  the  contract  will  thereby  be  in  conflict  with  the  statute. 
If  the  rate  agreed  upon  ia  within  the  statutory  limits  this 
objection  will  not  apply.  In  the  case  at  bar  the  interest 
notes  did  not  draw  interest  until  the  principal  note  became 
due  and  the  contract  was  within  the  provisions  of  the 
statute ;  that  is,  it  was  not  usurious  when  made,  and  may 
be  enforced.  The  plaintiff  is  entitled  to  interest  on  the 
coupon  notes.  The  former  opinion  in  this  respect  will  be 
modified  to  conform  to  this  opinion. 

Judgment  accordingly. 

Th£  other  judges  concur. 


Emma  I.  Fuller  et  al.  v.  Thomas  Ryan  et  al. 

[Filed  Mabch  9,  1892.] 

Beferees:  Partition  Sale:  Accounting.  In  an  action  to  re- 
deem certain  premisee  from  a  sale  by  referees  in  proceedings  in 
partition  the  court  required  the  plaintiffis  to  repay  the  purchase 
money  within  ninety  days.  On  a  motion  to  modify  this  Judg- 
mentyby  requiring  the  application  of  the  money  in  the  hands  of 
the  referees,  who  effected  the  sale,  to  the  redemption  of  the  land, 
the  motion  was  overruled.  The  district  court  has  Jurisdiction 
of  such  referees,  and  upon  a  proper  affidavit  being  filed,  show- 
ing that  they  were  improperly  holding  the  funds  derived  from 
each  sale,  may  require  them  to  account  for  said  funds. 

Motion  to  modify  judgment. 

John  &  Cfregory,  and  M,  B.  Eeese,  for  mention. 

Thoman  Ryan^  contra. 

Per  Cubiam. 

This  cause  is  submitted  on  a  motion  to  modify  the  judg- 
ment heretofore  rendered,  ''to  the  extent  that  from  the  sum 
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of  money  to  be  paid  into  this  court  for  the  benefit  of  said 
defendant  Halligan  there  may  be  deducted  the  money 
already  paid  over  and  refunded  to  him,  his  agents  and 
attorneys,  by  the  commissioners  who  conducted  the  sale  of 
the  premises  in  controversy/'  etc.  The  motion  must  be 
overruled.  There  is  no  bill  of  exceptions.  The  court  be- 
low found  the  issues  in  favor  of  the  plaintiffs,  but  required 
them  to  pay  Halligan~(300  within  ninety  days,  and  this 
was  extended  by  this  court  to  ninety  days  from  January  5^ 
1892.  This  order  is  right  and  must  be  complied  with. 
The  district  court  of  Saunders  county  has  jurisdiction  of 
the  referees  who  made  the  sale,  and  upon  the  proi)er  affida- 
vit being  filed  therein,  showing  that  they  are  improperly 
retaining  the  money  derived  from  said  sale,  may  cite  them 
to  appear  and  account  for  such  funds  in  their  hands, 
which,  when  paid  into  court^  less  the  necessary  costs,  will 
be  paid  to  the  plaintiffs. 

Judgment  accordingly. 


Meyer  &  Raapke  et  al.  v.  T.  J.  Fagan. 

"34    184 

50    7(j  [Filed  March  9,  1892.] 

1.  Bills  of  Exceptions:  Dblat  in  Signing:  Laches  of  Com- 

plaining Pabty.  Where  a  motion  was  made  to  quash  the 
bill  of  exceptions  becaase  not  presented  to  and  signed  by  the 
Judge  within  the  time  fixed  by  law,  it  appeared  that  the  bill  had 
been  presented  to  one  of  the  attorneys  for  the  defendant  in  error 
within  the  time  fixed  by  statute;  that  such  attorney  had  re- 
tained the  bill  for  a  long  time  and  that  the  delay  in  presenting 
the  bill  to  the  judge  for  his  signature  was  caused  by  such  attor- 
ney retaining  the  bill;  AeM,  that  cnch  default  could  not  be  as- 
signed as  a  reason  for  quashing  the  bill  and  that  the  motion 
would  be  overruled. 

2.  Wrongfiil  Attachment:    Elements  of  Damage.    Where, 


Vou  34]         JANUARY  TERM,  1892.  185 


Meyer  t.  FagAn. 


IJrom  the  imue  made  by  the  pleadings,  it  is  in  effect  admitted 
that  an  attachment  was  wrongfully  sued  ont  and  levied  on  the 
debtor's  stock  of  goods,  although  they  were  not  removed  from 
tile  store,  such  debtor,  after  the  dissolution  of  the  attachment, 
will  be  entitled  to  damages  for  injury  to  his  business  and  credit, 
and  a  Terdict  for  $350  upon  the  evidence  in  the  record  will  not 
be  set  aside. 

Erbor  to  the  district  oourt  for  Greeley  county.  Tried 
below  before  Tiffany,  J. 

Cavanagh,  Orane  &  AtweU,  and  Oavanagh  &  Thomas^ 
for  plaintiff  in  error: 

Bemote  or  speculative  damages  resulting  from  injuries 
to  credit,  business,  character,  or  feelings  cannot  be  recov- 
ered. (Drake  on  Attachment,  sec.  175;  Reidharv.  Berger^ 
8  R  Mon.  [Ky.],  160;  State  v.  Thomas,  19  Mo.,  613; 
DonneU  v.  JoneSj  13  Ala.,  490;  Floyd  v,  Hamilton,  33  Id., 
236;  Higgins  v.  Mansfield,  62  Id.,  269;  PottooJfc  v.  GanU, 
69  Id.,.373;  Halliday  v.  Cohen,  34  Ark.,  707;  Obeme  v. 
Oaylord,  13  Bradwell  [111.  App.],  30 ;  Campbell  v.  Cham- 
berlain, 10  la.,  337;  Lowenatein  v.  Monroe,  55  Id.,  82 
[7  N.  W.  Rep.,  406].)  To  recover  attorneys'  fees,  plaintiff 
must  not  only  show  that  he  has  paid  or  contracted  to  pay 
the  same,  but  also  that  such  fees  were  actually  charged  and 
were  proved  to  be  reasonable.  {Shuttz  v.'^Morri8(m,  3  Met. 
[Ky.],  98.)  Damages  for  time  spent  and  expenses  incurred 
in  attending  court  cannot  be  recovered.  {Harris  v.  Finber, 
46  Tex.,  79;  Oraddock  v.  Goodwin,  54  Tex.,  578.)  No 
more  than  nominal  damages  can  be  recovered  where  the 
defendant  was  not  dispossessed.  {Oroai  v.  Gillespie,  25 
Wend.  [N.  Y.],  383.) 

T.  J,  Doyle,  contra: 

Defendants  proceeded  with  the  case  on  the  theory  that 
injury  to  credit  was  a  proper  item  of  damage;  they  are 
now  estopped  to  claim  differently.  (Mills  v.  Miller,  2  Neb., 
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316;  Waswm  v.  Palmer,  13  Id.,  378.)  Mere  wrongful 
ififiuance  of  the  writ,  without  levy,  is  a  ground  for  reoovery* 
{Floumoy  v.  Lyon,  70  Ala.,  308.)  As  to  the  bill  of  ex- 
ceptions: Aultman  v.  Patterson,  14  Neb.,  67. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  defendant  in  error  against 
the  plaintiffs  in  error  to  recover  $625  upon  an  undertaking 
for  an  attachment,  which  attachment  had  been  issued  with- 
out sufficient  cause  and  been  dissolved.  In  the  answer  the 
defendants  below  admit  the  issuing  and  levy  of  the  attach- 
ment and  its  dissolution,  but  deny  that  the  goods  were 
taken  possession  of  by  the  officers  and  deny  any  injury  to 
the  defendant  in  error  or  to  his  business  standing.  On 
the  trial  of  the  cause  the  jury  returned  a  verdict  in  favor 
of  the  defendant  in  error  for  tlie  sum  of  $360,  upon  which 
judgment  was  rendered. 

A  motion  is  made  to  quash  the  bill  of  exceptions  for 
various  reasons,  among  others  that  the  bill  was  not  pre- 
sented to  the  trial  judge  for  his  signature  till  after  the  ex- 
piration of  the  time  fixed  by  law,  and  was  not  filed  in  the 
office  of  the  clerk  of  the  district  court.  It  appears  from  the 
record  that  the  bill  was  sent  within  the  time  fixed  by  law  to 
one  of  the  attorneys  of  the  defendant  in  error  for  examina- 
tion and  amendment  if  necessary  to  perfect  the  same;  that 
such  attorney  retained  the  bill  for  a  long  period  and  much 
beyond  the  time  authorized  by  statute,  and  that  the  delay 
in  presenting  the  bill  to  the  judge  for  his  signature  was 
caused  by  the  default  of  such  attorney.  Such  being  the 
case  the  plaintiffs  in  error  are  not  chargeable  with  the  delay. 
The  objection  that  the  bill  was  not  filed  in  the  office  of  the 
clerk  of  the  district  court  is  not  well  founded.  The  motion 
is  therefore  overruled. 

A  number  of  errors  are  assigned  which  need  not  be 
noticed. 

It  is  admitted  in  effect  that  an  attachment  was  issued 
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in  the  case  of  the  plaintiflfs  in  error  against  the  defendant; 
that  such  attachment  was  levied  upon  the  defendant  in 
error's  goods.  It  is  true  the  goods  were  not  removed  from 
the  store,  but  the  business  of  the  defendant  in  error  was 
interrupted  and  some  injury  is  shown  to  have  resulted  to 
his  business  as  well  as  injury  to  his  credit ;  these  facts  in 
effect  being  conceded  and  are  clearly  shown  by  the  proof 
the  sum  of  $350  does  not  seem  excessive  and  there  is  no 
material  error  in  the  proceedings.  The  judgment  is  there- 
fore 

Affirmed. 

The  other  judges  concur. 


William  Burris  v.  Myrta  Court, 

[Fjlbd  Mabch  9,  1892.] 

1.  Bastardy:  Etidenos:  Instructions:  Waiyeb.  Id  a  bastardy 
prooeedipg  the  Jary  may  take  into  consideration  any  yariations 
in  the  testimony  of  the  prosecutrix  before  the  magistrate  and 
that  before  the  jnry.  A  failare  to  instract  the  Jory  to  that  effect 
is  not  rerersible  error,  where  no  snch  instruction  was  requested 
to  be  given. 

SL  : .  In  a  bastardy  case,  where  the  testimony  is  con- 
flicting as  to  the  paternity  of  the  child,  it  is  competent  for  the 
defendant  to  prove  that,  about  the  time  the  alleged  intercourse 
was  had,  the  complainant  while  alone  was  frequently  visited  by 
a  man  other  than  the  defendant  from  a  half  hour  to  an  hoar  and 
a  half  each  time. 

Error  to  the  district  court  for  Loup  county.  Tried 
below  before  Harrison,  J. 

jEw  «/*.  Clements,  and  /.  N.  Patif,  for  plaintiiF  in  error, 
cited,  as  to  the  rejection  of  testimon^i  cases  referred  to  in 
opinion. 
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Bobbins  &  Babcock,  and  A.  8,  Moon,  contra  : 

Failure  to  request  different  instructions  waives  objections 
to  those  given.  {PoH  v.  Oarrow,  18  Neb.,  688;  KloBter- 
man  v.  OlcoU,  25  Id.,  387;  Woodruff  v.  While,  Id.,  763; 
N.  A.  A  a  R.  Co.  V.  Wright,  17  N.  E.  Rep.  [Ind.],  684; 
Hyde  v,  St.  Louis  Book  &  News  Oo.,  32  Mo.  App.,  298 ; 
DriseoU  v.  People,  47  Mich.,  421 ;  Schryver  v,  Hawkea,  22 
O.  St,  316;  Tafi  v.  Wildman,  15  O.,  129;  Jones  v.  State 
of  Ohio,  20  O.,  46.)  In  general,  see  :  Hutchison  v.  State, 
19  Neb.,  265;  Ingram  v.  State,  24  Id.,  37;  AUschuler  v. 
Algaza,  16  Id,  631 ;  Sang  v.  Beers,  20  Id.,  373;  Masters 
V.  Marsh,  19  Id.,  460. 

NORVAL,  J. 

This  is  a  prosecution  for  bastardy,  in  which  the  plaintiff 
in  error  is  charged  with  being  the  father  of  an  illegitimate 
child,  born  to  Myrta  Court,  the  defendant  in  error,  on  the 
6th  day  of  June,  1890.  To  the  charge  the  accused  en- 
tered a  plea  of  not  guilty.  There  was  a  verdict  of  guilty, 
and  from  a  judgment  for  maintenance  of  the  child  the  de- 
fendant below  brings  this  writ  of  error. 

It  is  urged  that  the  verdict  is  not  sustained  by  the  evi- 
dence. In  considering  this  assignment  of  error  we  shall 
not  attempt  a  detaileil  statement  of  the  testimony  of  the  va- 
rious witnesses.  A  brief  reference  to  the  proofs  will  be 
sufficient  to  show  that  the  verdict  should  not  be  disturbed 
on  the  grounds  urged.  It  is  undisputed  that  the  child  wa^ 
born  on  June  6,  1890,  and  at  the  time  it  was  begotten  the 
complainant  was  nineteen  years  of  age,  and  unmarried. 
The  plaintiff  in  error  was  a  well  to  do  farmer,  residing  in 
Valley  county,  sixty-six  years  old.  In  1889  he  employed 
the  defendant  in  error  as  a  domestic  servant;  she  com- 
menced work  in  April  of  that  year  and  continued  until 
some  time  in  the  month  of  November,  1889,  with  the  ex- 
ception of  one  week  in  the  latter  part  of  August,  when  she 
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was  at  the  home  of  her  parents  in  an  adjoining  county. 
She  testified  that  the  plaintiff  in  error  is  the  father  of  her 
child ;  that  she  never  had  sexual  intercourse  with  any  other 
person^  and  with  him  but  once,  which  she  claims  was  the 
last  of  August  or  the  first  part  of  September,  1889,  while 
Mrs.  Burris  was  away  from  home,  having  gone  to  town. 

In  the  complainant's  testimony  given  on  the  trial  in  the 
district  court,  as  well  as  at  the  examination  before  the  mag- 
istrate, she  states  that  the  child  was  begotten  on  the  Satur- 
day following  her  return  to  his  house,  after  she  had  been 
home  the  week  referred  to.  Although  she  testified  on  the 
preliminary  hearing  that  she  thought  the  date  of  her  return 
was  the  last  Saturday  in  August,  she  introduced  on  the  trial 
in  the  court  below  testimony  of  disinterested  witnesses  to 
the  effect  that  she  went  home  on  August  17th  and  returned 
to  plaintiff  in  error's  house  on  Saturday,  August  24th. 
The  complainant's  testimony  as  to  the  act  of  intercourse 
is  direct  and  positive.  The  plaintiff  in  error  testified,  de- 
nying that  he  ever  had  connection  with  her  at  any  time, 
and  he  also  established  by  numerous  witnesses  that  he  was 
not  at  home  from  the  4th  day  of  September,  1889,  to  the 
11th  day  of  the  same  month,  but  that  during  a  portion  of 
that  time  he  was  at  Afton,  Iowa,  and  the  remainder  he  was 
at  Newman's  Grove,  in  Madison  county,  this  state,  showing 
conclusively  that  he  did  not  have  sexual  intercourse  with 
the  complainant  the  first  Saturday  in  September,  that  being 
the  date  stated  in  her  testimony  before  the  examining  mag- 
istrate. But  a  complete  alibi  is  not,  however,  established, 
in  view  of  the  testimony  already  mentioned  as  to  the  date 
she  went  home  in  August  on  a  visit  and  the  time  she 
returned.  If  the  act  was  committed  the  Saturday  follow- 
ing her  return,  as  she  contends,  then  it  must  have  occurred 
on  August  31st,  before,  the  defendant  took  his  trip  to  Iowa, 
and  to  Madison  county.     On  that  date  he  was  at  home. 

The  plaintiff  in  error  called  as  witnesses  in  his  behalf 
William  Black  and  Elbridge  Mitchell,  each  testifying  that 
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he  had  intercourse  with  the  complainant  at  various  times 
between  the  12th  day  of  August  and  September  26, 1889. 
Their  testimony  is  denied  by  the  complainant  The  case 
is  one  of  conflicting  testimony,  upon  which  the  jury  could 
have  found  either  way,  and  tlie  verdict  be  supported  by 
the  evidence.  The  jury  evidently  believed  the  complain- 
ant and  her  witnesses,  which  evidence,  if  true,  was  suffi- 
cient to  justify  the  jury  in  returning  a  verdict  of  guilty. 
It  was  the  province  of  the  jury  to  weigh  the  testimony  of 
the  witnesses,  as  well  as  all  the  facts  and  circumstances 
tending  to  corroborate  or  contradict  them,  and  determine 
who  was  the  father  of  the  child.  It  cannot  be  said  that 
the  verdict  is  without  the  support  of  evidence,  or  that  it  is 
clearly  against  the  weight  thereof. 

It  is  claimed  that  the  court  erred  in  not  instructing  the 
jury  to  take  into  consideration  the  variations  in  the  testi- 
mony of  the  prosecutrix  before  the  magistrate,  and  that 
before  the  jury.  A  sufficient  answer  to  this  objection  is, 
that  no  instruction  of  that  kind  was  requested.  If  the 
plaintiiF  in  error  desired  the  jury  instructed  upon  that 
point,  he  should  have  prepared  and  presented  an  appropri- 
ate instruction  to  the  court.  Had  that  been  done  and  the 
request  refused  and  an  exception  taken,  the  ruling  could  be 
reviewed  by  this  court.  Having  failed  to  request  the  trial 
court  to  instruct  apon  that  branch  of  the  case,  he  cannot 
now  complain. 

It  is  insisted  that  the  court  erred  in  striking  out  the 
testimony  of  Luther  Oliver,  Ada  Oliver,  and  Joe  Bruba. 
These  witnesses  testified,  in  effect,  that  one  Colonel  Spencer 
had  been  at  Burris'a  house  frequently  between  Angnst  10 
and  September  26, 1889 ;  that  he  went  to  see  complainant 
when  she  was  there  alone  and  remained  with  her  from  a 
half  hour  to  an  hour  and  a  half  each  time.  On  motion  of 
counsel  for  defendant  in  error  this  testimony  was  stricken 
out,  and  an  exception  was  taken  to  the  ruling  of  the  court. 
Thereupon  counsel  for  plaintiff  in  error  offered  to  prove 
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by  the  witness  Joe  Bruha,  who  was  then  upon  the  witness 
stand,  that  on  Sunday^  about  the  last  of  August,  or  during 
the  first  days  of  September,  1889,  Colonel  Spencer  came  to 
Mr.  Burris's  place  and  inquired  if  any  one  was  at  home, 
and  being  informed  that  the  complainant  was  in  the  house 
alonei  he  requested  the  witness  to  hold  his  team  while  he 
went  to  see  her,  and  for  witness  to  watch  and  tell  him 
when  he  saw  Mr.  Burris's  folks  coming;  that  Spencer 
went  into  the  house,  shut  the  door  and  remained  with  com- 
plainant alone  for  about  an  hour  and  a  half;  that  when 
Burris's  folks  came  in  sight  he  ran  out  of  the  house,  jumped 
into  the  wagon  and  drove  off,  and  threatened  to  whip  wit- 
ness if  he  told  anyone  about  his  being  there.  The  plaint- 
iff objected  to  the  offer,  as  incompetent,  irrelevant,  and 
immaterial,  and  defendant  excepted. 

We  think  these  rulings  of  the  court  were  erroneous  and 
prejudicial  to  the  defendant  below.  In  a  prosecution  for 
bastardy  it  is  competent  for  the  defendant  to  prove  that, 
about  the  time  the  alleged  intercourse  was  had,  the  com- 
plainant was  with  a  man  other  than  the  defendant,  under 
suspicious  circumstances.  Especially  is  this  true  in  a  case 
like  this,  where  the  testimony  is  conflicting  as  to  the  pater- 
nity of  the  child.  The  testimony  was  material  and  should 
have  been  received,  leaving  to  the  jury  to  draw  their  own 
conclusions  therefrom.  (State  v.  Karver,  f)5  la.,  53;  State 
r.  WoodwoHh,  Id.,  141 ;  State  v.  Borie,  79  Id.,  605 ;  Zweifel 
V.  8taU,  27  Wis.,  396 ;  Humphrey  v.  State,  78  Id.,  569.) 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remandeh. 

The  other  judges  concur. 
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State^  ex  rel.  Bartlett  Richards,  y.  Martin 

Gayhart. 

[FiLVD  March  9,  1892.] 

1.  Tax  Sale:  Notice  of  Redemption.  Under  the  revenae  law 
of  thiB  state,  notice  of  the  time  when  the  redemption  of  real 
estate  sold  at  tax  sale  will  expire,  most  be  given  at  least  three 
months  prior  to  the  expiration  of  two  years  from  date  of  sale,  to 
entitle  the  holder  of  the  tax  certificate  to  a  treasurer's  deed. 
Where  snch  notice  is  published  in  a  newspaper,  it  must  be  in- 
serted at  least  three  times,  the  first  publication  not  more  than 
five  months,  and  the  last  not  less  than  three  months,  before 
the  time  fixed  by  statute  for  redemption  expires. 

2   :  :  A   Pebemptoey   Mandamus  will   not  issue 

against  a  county  treasurer  to  compel  the  execution  of  a  tax 
deed,  where  the  holder  of  a  tax  certificate  has  failed  to  comply 
with  the  requirements  of  the  statute  relating  to  the  giving  of 
notice  to  redeem. 

Original  application  for  mandamus. 

Albert  W.  Crites,  for  relator,  cited;  Ganefa  Appeal j  33 
Pa.  St.,  94;  Coxe  v.  Wohott,  27  Id.,  154;  Sleiner  «.  Coxe, 
4  Id.,  26  ;  Rogers  v,  Johnson^  70  Id.,  224;  Black  well  on 
Tax  Titles  [5th  Ed.],  sees.  716,  717 ;  OuUahan  v.  Sweeney, 
79  Cal.,  537;  BroughJton  v.  Joumeay,  51  Pa.  St.,  31 ;  Tug 
River  Coal  Co.  v.  Brewer,  15  S:  W.  E«p.  [Ky.],  1117; 
Kinsworthy  v.  Austin,  23  Ark.,  375;  Coming  v.  Davis^ 
44  la.,  622;  Wright  v.  Spen-y,  21  Wis,,  331;  Torringt(m 
V,  Richer shauser,  41  Kan.,  486;  Hicks  v.  Nelson,  45  Id., 
47 ;  People  v.  Cady,  6  N.  Y.  Sup.,  546. 

Hugh  T.  Conley,  for  respondent,  cited  :  Davis  o.  Huslony 
15  Neb.,  31;  Comp.  Stats.  1889,  ch.  77,  sees.  123,  142; 
Zahradnicek  v.  Selby,  15  Neb.,  582;  Cooley  on  Taxation, 
323,  324. 
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NORVAL,  J. 

This  is  a  proceeding  in  mandamus  to  compel  the 
spondent,  Martin  Gbyhart^  coanty  treasurer  of  Sioux 
county,  to  execute  and  deliver  to  the  relator  a  tax  deed 
for  lots  1,  2,  3,  and  8,  in  section  3,  township  28  north, 
of  range  64  west  The  cause  is  submitted  on  a  general 
demurrer  to  the  relation. 

It  appears  from  the  petition  that  the  above  described 
real  estate  was  purchased  on  the  6th  day  of  November, 
1888,  by  Bartlett  Richards,  the  relator,  of  the  county 
treasurer  of  said  county,  for  the  unpaid  delinquent  taxes 
thereon  assessed  for  the  year  1887,  and  received  from  the 
respondent  a  tax  certificate  of  the  sale  of  said  real  estate; 
that  said  lands  were  owned  by  and  assessed  in  the  name  of 
one  Carl  Holstein,  who,  not  being  found  in  the  county  and 
his  whereabouts  not  being  known  to  relator,  no  personal 
notice  of  the  time  to  redeem  from  said  tax  sale  could  be 
made  upon  Holstein,  but  notice  that  the  time  to  redeem  said 
lands  from  said  tax  sale  would  expire  on  6th  day  of  No- 
vember, 1890,  was  published  in  the  Sioux  County  Herald^ 
on  the  7th  day  of  June,  1890,  on  the  6th  day  of  July, 
1890,  and  on  the  9th  day  of  August,  1890.  Subsequently 
another  notice  was  published  in  said  newspaper  for  three 
successive  weeks,  the  last  publication  having  been  made 
on  December  27,  1890,  that  the  time  to  redeem  from  said 
tax  sale  would  expire  on  April  6,  1891.  Shortly  after  said 
last-named  date  and  again  on  December  31,  1891,  said  real 
estate  remaining  unredeemed,  the  relator  produced  to  the 
respondent  the  tax  certificate  of  sale  and  the  proo&  of 
publication  of  both  of  said  notices,  and  demanded  that  he 
make  and  deliver  to  relator  a  tax  deed  for  said  lands, 
which  demand  was  not  complied  with. 

The  respondent  bases  his  refusal  to  execute  a  deed  solely 
upon  the  ground  that  the  relator  has  not  complied  with  the 
provisions  of  the  statute  relating  to  the  giving  of  notice  by 
16 
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the  tax  purchaser  of  the  expiration  of  the  time  to  redeem 
from  the  tax  sale. 

Section  119  of  the  revenue  law  gives  two  jears  after 
the  date  of  the  sale  of  lands  for  taxes  for  redemption. 
Section  123  of  the  same  law  provides  that  ^' Hereafter 
no  purchaser^  or  assignee  of  such  purchaser^  of  any  land, 
town,  or  city  lot,  at  any  sale  of  lands  or  lots  for  taxes 
or  special  assessments  due  either  to  the  state  or  any 
county  or  any  incorporated  town  or  city  within  the  same, 
or  at  any  sale  for  taxes  or  levies  authorised  by  the  laws 
of  this  state,  shall  be  entitled  to  a  deed  for  the  lands 
or  lots  so  purchased,  until  the  following  conditions  have 
been  complied  with,  to-wit:  Such  purchaser  or  assignee 
shall  serve,  or  cause  to  be  served,  a  written  or  printed  or 
partly  written  and  partly  printed  notice  of  such  purchase 
on  every  person  in  actual  possession  or  occupancy  of  such 
land  or  lot,  and  also  the  person  in  whose  name  the  same 
was  taxed  or  specially  assessed,  if  upon  diligent  inquiry  he 
can  be  found  in  the  county,  at  least  three  months  before  the 
expiration  of  the  time  of  redemption  on  snch  sale,  in  which 
notice  he  shall  state  when  he  purchased  the  land  or  lot,  in 
whose  name  taxed,  the  description  of  the  land  or  lot  he  has 
purchased,  for  what  year  taxed  or  specially  assessed,  and 
when  the  time  of  redemption  will  expire.  If  no  person  is 
in  actual  possession  or  occupancy  of  such  land  or  lot,  and 
the  person  in  whose  name  the  same  was  taxed  or  specially 
assessed,  upon  diligent  inquiry,  cannot  be  found  in  the 
county,  then  such  person  or  his  assignee  shall  publish  such 
notice  in  some  newspaper  printed  in  such  county,  and  if  no 
newspaper  is  printed  in  the  county,  then  the  nearest  news- 
paper, that  is  published  in  this  state,  to  the  county  seat  of 
the  county  in  which  such  land  or  lot  is  situated;  which 
notice  shall  be  inserted  three  times,  the  first  time  not  more 
than  five  months,  and  the  last  time  not  leas  than  three 
months  before  the  time  of  redemption  shall  expire.^' 
It  is  obvious  that  the  relator  has  not  complied  with  the 
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above  plain  Fequirements  of  the  statute.  The  last  publi- 
cation of  the  first  redemption  notice  was  on  August  9, 1890, 
which  was  less  than  three  months  prior  to  the  expiration  of 
two  years  from  the  date  of  the  tax  sale.  Each  publication 
of  the  second  notice  was  made  after  the  time  fixed  by  stat- 
ute for  redemption  had  expired.  Both  notices,  therefore^ 
were  unauthorized  and  void.  {Hendrix  v,  Boggs^  16  Neb., 
469;  Zahradnieek  v,  Selbyy  Id.,  679;  Seaman  v,  Thompson 
16  Id.,  646;  Lammers  v.  Oomstoek,  20  Id.,  341.) 

The  provisions  of  section  123  of  the  revenue  law  relat- 
ing to  the  time  and  manner  of  giving  notice  are  mandatory, 
and  must  be  substantially  complied  with,  or  the  holder  of 
the  tax  certificate  will  not  be  entitled  to  a  treasurer's  deed 
for  the  lands  therein  described.  The  production  of  the 
tax  certificate  to  the  treasurer,  together  with  proof  that 
proper  notice  of  the  expiration  of  the  time  to  redeem  has 
been  l^ally  given,  are  conditions  precedent  to  the  right  of 
the  treasurer  to  execute  a  tax  deed.  Had  one  been  issued 
in  this  case  it  would  have  been  invalid. 

It  is  a  well  recognized  rule  of  law  that  a  peremptory 
mandamus  will  only  issue  against  a  public  officer  to  enforce 
the  performance  of  a  present  duty  imposed  upon  him  by 
law,  where  he  is  in  de&ult  of  the  discharge  of  such  duty. 
Applying  this  principle  to  the  case  at  bar  it  is  dear  that 
the  relator  is  not  entitled  to  the  relief  demanded.  The 
demurrer  is  sustained  and  the  action 

DiBHIBSEnw 

Thb  other  judges  concur. 
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S4    106 

i?— *^'  State,  ex  rel.  Gaqe  County,  v.  J,  F.  King. 

[Filed  Mabch  9,  1892.] 

loxaitation  of  Actions:  A  Pboceedinq  bt  Mahdamus  ia 
barred  bj  the  Btatate  of  limitations  at  the  expiration  of  Ibnr 
years  from  the  time  the  right  to  the  writ  aocmed. 

Erbob  to  the  district  court  for  Gage  county.  Tried 
below  before  Appeloet,  J. 

Hugh  J.  Dobba,  for  plaintiff  in  error,  cited :  State,  ex  rd. 
Cuming  Co.,  v.  Shearer,  29  Neb.,  477 ;  WUcoz  v.  Saunderd, 
4  Id.,  687;  Chinn  v.  Ti^ustees,  32  O.  St.,  236;  People  v. 
Chapin,  10  N.  E.  Rep.  [N.  Y.],  143;  People  v.  Common 
Council  of  Syracuse,  78  N.  Y.,  56 ;  People  v.  SuperviwrM 
of  Wedcheeter,  12  Barb.  [N.  Y.],  446;  Moses  on  Man- 
damus, 190;  State  v.  Meagher,  57  Vt,  398;  WUliamsv. 
Co.  Comers,  35  Me.,  345 ;  Woodbury  v.  Co.  ComWa,  40  Id., 
304 ;  Dane  f>.  Derby,  54  Id.,  102, 

Origga,  Rinaker  &  Bibb,  contra. 

NORVAL,  J. 

The  relator  on  the  6th  day  of  October,  1890,  filed  ita 
petition  in  the  district  court  of  Grage  county  for  a  writ  of 
mandamua  to  compel  the  respondent  to  pay  into  the  treas- 
ury of  said  county  the  sum  of  $1,129.50,  alleged  to*  be 
due  from  the  respondent  as  the  former  treasurer  of  said 
county.  The  petition  allies,  in  substance,  that  the  defend- 
ant was  the  duly  elected,  qualified,  and  acting  treasurer  of 
said  county  from  January  5,  1882,  until  January  6, 1886; 
that  as  such  treasurer  he  collected  and  retained  the  above 
sum  in  excess  of  the  salary  of  said  office,  and  in  excess  of 
payments  made  by  him  for  the  services  of  deputies  and  as- 
sistants, and  of  all  payments  made  by  him  into  the  county 
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treasury  of  said  county  ou  account  of  said  office;  and  that 
the  respondent  has  at  all  times  refused  and  n^lected^  and 
does  now  neglect  and  refuse,  to  pay  said  sum  or  any  por- 
tion thereof  into  the  treasury  of  said  county. 

The  respondent  demurred  to  the  petition  on  the  follow- 
ing grounds: 

1.  That  said  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

2.  That  it  appears  on  the  face  of  relator's  petition  that 
the  allied  causes  of  action  therein  set  forth  did  not  accrue 
within  four  years  from  the  time  of  the  commencement  of 
this  action,  and  are  barred  by  the  statute  of  limitations. 

The  demurrer  was  sustained,  and  the  relator  electing  to 
stand  upon  the  petition,  the  action  was  dismissed. 

It  was  the  duty  of  the  respondent,  immediately  upon 
the  expiration  of  his  term  of  office,  to  pay  over  to  his  suc- 
cessor in  office  all  moneys  then  in  his  hands  belonging  to 
Grage  county,  and  upon  his  failure  so  to  do  a  cause  of  ac- 
tion accrued  in  favor  of  the  county.  It  will  be  observed 
that  the  petition  was  filed  in  the  court  below  more  than 
four  years  after  the  expiration  of  the  respondent's  term  of 
office  and  after  the  accruing  of  the  alleged  cause  of  action. 
The  case,  therefore,  falls  directly  within  the  rule  laid  down 
by  this  court  in  StaUf  ex  rd.  Chemuxd  Natl.  Bank,  v.  School 
DiBirid  No,  9,  Sherman  OourUy,  30  Neb.,  520,  where  it 
was  held  that  the  statute  of  limitations  applies  to  the  pro- 
ceeding by  mandamu8f  and  that  such  an  action  is  barred 
at  the  expiration  of  four  years.  Although  there  are  re- 
spectable authorities,  some  of  which  are  cited  in  the  brief 
of  counsel  for  relator,  which  support  the  doctrine  that 
proceedings  in  mandamus  are  not  civil  actions,  within  the 
meaning  of  the  Code,  and  that  the  statute  of  limitations 
does  not  apply  to  applications  for  mandamiAs,  yet  we  do 
not  see  in  the  cases  cited  sufficient  cause  for  overruling  our 
own  decision  in  the  case  above  referred  to.  The  question 
and  the  authorities  bearing  thereon  were  fully  considered 
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at  that  time,  and  the  arguments  of  the  author  of  that 
opinion,  it  seems  to  us,  are  unanswerable.  The  decision 
is  adhered  to. 

The  question  whether  a  demand  and  refusal  to  act  must 
precede  an  application  for  a  writ  of  mandamu8j  when  the 
relation  is  on  the  part  of  the  public  to  enforce  a  duty  the 
respondent  owes  the  public,  we  will  not  now  consider,  for 
the  reason  no  objection  is  made  on  that  ground  to  the  suf- 
ficiency of  the  petition,  nor  is  the  point  raised  in  the  brief 
of  counsel  for  respondent,  although  the  same  is  discussed 
in  the  relator's  brief. 

As  the  action  is  barred  by  the  statute  of  limitations^  the 
district  court  did  not  err  in  sustaining  the  demurrer  to  the 
petition.     The  judgment  is 

Affirmed. 


The  other  judges  concur. 


M  !^i         State  of  Nebraska  v.  Exchange  Bane  of  Miltjqan. 


[FiLKD  Mabch  9,  1802.] 

1 .  Supreme  Court :  Appointmbnt  of  Bank  Rkckiykbs:  Covsn- 
TUTIONAL  Law.  The  proTisioDS  of  aection  14,  chapter  8,  Com- 
piled Statutes,  known  as  the  banking  act,  which  aatfaoriaea  the 
appointment  bj  this  court  of  receirera  of  inaolTent  priTate 
banks  to  take  charge  of  and  wind  np  the  bnsineee  thereof^  does 
not  conflict  with  the  provisiona  of  sec.  2,  article  6,  of  the  eon* 
Btitntion. 

2   :  .  .     State  of  Nebraakav.  Commereial  Bank^^ 


Neb.,  677,  cited  and  followed. 

Orioinal  insolvency  proceeding.    Instituted  under  the 
pr6visions  of  Ch,  37,  Laws  of  1889. 
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Oeo.  H,  Hastinga,  AUorney  Oeneralf  for  the  state. 
H.  D.  Esiabrooky  and  John  L.  WAbUt^  contra. 

Post,  J. 

The  only  question  presented  by  this  record  in  this  case  is 
the  constitutionality  of  so  mach  of  section  14,  chapter  8, 
Compiled  Statutes,  known  as  the  banking  law,  as  purports 
to  confer  upon  this  court  jurisdiction  to  appoint  receivers 
to  take  charge  of  and  wind  up  the  business  of  insolvent 
private  banks. 

The  original  jurisdiction  of  this  court  is  defined  by  sec- 
tion 2,  article  6,  of  the  constitution,  as  follows  : 

''  The  supreme  court  shall  consist  of  three  judges,  a 
majority  of  whom  shall  be  necessary  to  form  a  quorum,  or 
to  pronounce  a  decision.  It  shall  have  original  jurisdic- 
tion in  cases  relating  to  the  revenue,  in  civil  cases  in  which 
the  state  shall  be  a  party,  mandamuB^  quo  warranto^  habeas 
eorpuSy  and  such  appellate  jurisdiction  as  may  be  provided 
by  law/'  The  act  in  question  is  entitled  ''An  act  to  require 
corporations,  firms,  and  individuals  transacting  a  banking 
business  to  make  reports  of  their  resources  and  liabilities 
to  the  auditor  of  public  accounts,  and  to  provide  for  the 
examinations  of  the  affairs  of  such  banking  institutions, 
and  to  fix  the  minimum  capital  for  transaction  of  a 
banking  business,  pnnish  the  receiving  of  deposits  by  in- 
solvent banking  institutions,  and  to  provide  for  winding 
up  their  affairs,  and  to  repeal  sections  one,  two,  and  three 
of  chapter  eight  of  the  Compiled  Statutes/' 

The  provisions  of  section  14  of  said  act  are  as  follows: 

''Sec.  14.  Whenever  it  shall  appear  to  the  auditor  of 
public  accounts,  state  treasurer,  and  attorney  general,  or 
any  two  (2)  of  them,  from  any  examination  or  report  pro- 
vided for  by  this  act,  that  any  corporation,  firm,  or  indi- 
vidual transacting  a  banking  business,  is  the  owner  of  prop- 
erty of  the  kind  required  by  this  act,  of  the  cash  value  of 
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less  than  the  amount  herein  required,  above  all  incum- 
brances thereon,  and  in  excess  of  all  liabilities  due  from 
said  corporation,  firm,  or  individual,  or  is  conducting  his 
or  its  business  in  an  unsafe  and  unauthorissed  manner  and 
is  jeopardizing  the  interests  of  his  or  its  depositors,  and 
that  it  is  unsafe  and  inexpedient  for  any  such  corporation, 
firm,  or  individual  to  continue  to  transact  a  banking  busi- 
ness, they  shall  communicate  the  facts  to  the  attorney  gen- 
eral, who  shall  thereupon  apply  to  the  supreme  court,  or 
the  district  court  of  the  county  where  such  corporation, 
firm,  or  individual  has  his  or  its  banking  office,  or  to  a 
judge  of  either,  for  the  appointment  of  a  receiver  to  take 
charge  of  and  wind  up  said  banking  business.  It  shall  be 
sufficient  to  authorize  the  appointment  of  a  receiver,  on  the 
application  of  the  attorney  general,  that  the  facts  set  forth 
in  this  section  shall  be  made  to  appear.'' 

It  is  contended  by  counsel  that  by  the  provision  of  the 
constitution  under  consideration,  the  original  jurisdiction 
of  this  court  in  civil  cases  is  limited  to  those  actions  or 
proceedings  in  which  the  state  has  a  monetary  interest  and 
that  it  is  accordingly  beyond  the  power  of  the  l^islature 
to  confer  upon  us  authority  to  appoint  receivers  in  cases 
like  this,  in  which  the  business  is  conducted  by  private 
parties.  In  State  r.  CommercicU  Bank,  28  Neb.,  677,  it 
was  held  that  the  application  for  a  receiver  in  the  name  of 
the  state  is  a  civil  case  to  which  the  state  is  a  party  within 
the  meaning  of  the  constitution,  hence  was  within  the  ju- 
risdiction of  this  court. 

In  view,  however,  of  the  importance  of  the  question  in- 
volved we  have  examined  it  anew  with  an  earnest  desire  to 
relieve  ourselves  of  the  burden  imposed  upon  us  by  the  act 
in  question,  if  it  were  possible  without  a  strained  or  un- 
natural construction  of  the  constitution.  The  conclusion 
we  have  reached  is  that  the  view  expressed  by  the  court 
in  State  «.  Commercial  Bank  is  sound  and  should  be  ad- 
hered  to. 
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The  construction  su^ested  by  counsel  seems  to  us  to  be 
narrow  and  artificial.  The  power  of  the  legislature  to  pre- 
scribe the  terms  and  conditions  upon  which  a  corporation 
or  an  individual  may  transact  a  banking  business  within 
this  state  will  not  be  seriously  controverted.  The  purpose 
of  the  act,  viz.,  to  protect  depositors  and  insure  solvent 
banking  institutions  is  not  only  within  the  constitutional 
powers  of  the  legislature,  but  is  certainly  a  judicious  exer- 
cise of  such  power.  The  legislature  has  by  this  act  not 
only  prescribed  the  conditions  upon  which  any  corporation, 
firm,  or  individual  may  engage  in  the  business  of  banking, 
but  has  provided  that  in  case  of  a  violation  of  its  pro- 
visions by  a  failure  to  comply  with  the  conditions  or  terms 
imposed,  the  state  may  interfere  by  means  of  the  agencies 
provided  by  law  in  order  to  protect  those  interested  and 
to  prevent  a  diversion  of  the  funds  from  the  purpose  to 
which  they  should  be  applied.  Whether  the  application  for 
a  receiver  to  impound  the  funds  of  an  insolvent  bank,  is 
addressed  to  this  court  or  the  district  court  the  effect  is 
the  same.  It  is  an  exercise  of  the  sovereign  power  of 
the  state  for  a  purpose  and  in  a  manner  plainly  provided 
by  law.  It  is  suggested  by  counsel  that  the  statute  does 
not  provide  that  the  proceeding  shall  be  in  the  name  of 
the  state.  True,  it  is  not  in  express  terms  provided  that 
the  state  of  Nebraska  shall  be  the  plaintiff,  or  that  the  ap- 
plication shall  be  on  the  relation  of  the  state.  The  omis- 
sion, however,  is  in  our  judgment  unimportant.  Whatever 
may  be  the  form  of  the  proceedings  or  title  adopted,  it 
is  the  action  of  the  state.  The  attorney  general  in  mak- 
ing the  application  is  obeying  an  imperative  command  of 
the  statute.  He  is  manifestly  the  representative  of  the 
state  as  effectually  for  all  purposes  as  in  a  civil  action  to 
recover  money  due  the  state.  The  cases  cited  by  counsel 
making  the  objection  have  not  materially  assisted  us,  since 
the  constitutions  under  construction  appear  to  be  essentially 
different  from  ours.     We  have  examined  the  constitutional 
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provisions  of  most  of  the  states  from  which  cases  are  cited 
and  find  no  provision  similar  to  the  language  used  in  ours^ 
y\z.,  '*  in  civil  oases  in  which  the  state  shall  be  a  party.^ 
For  instance^  the  constitution  of  Illinois,  section  2,  article 
6y  under  which  MeOraih  v.  People,  100  111.,  464,  was  do* 
cided^  is  as  follows :  *'  The  supreme  court  shall  have  orig* 
inal  jurisdiction  in  cases  relating  to  the  revenue,  mandamu9, 
habecu  corpw,  and  appellate  jurisdiction  in  all  other  cases,'' 
We  think  that  an  application  by  the  attorney  general  for 
the  appointment  of  a  receiver  of  an  insolvent  bank  is  a 
civil  case  and  that  the  state  is  a  party  thereto  within  the 
meaning  of  the  constitution.  The  objection  to  the  juris- 
diction of  the  court  is  accordingly 

Overruled. 


The  other  judges'  concur. 


Phenix  Insurance  Company  op  Brooklyn  v.  H.  E. 

Weymouth  et  al. 

[FiLBD  Mabch  9, 18S2.] 

Review :  Evidence  examined,  and  found  not  to  snstoin  the  verdict 
And  Judgment  for  defendants  in  error. 

Error  to  the  district  court  for  Sarpy  county.    Tried 
below  before  Groff,  J. 

Brorney  Andrews  &  Sheean,  for  plaintiff  in  error. 

James  P.  Grove^  contra^ 

Post,  J. 

This  is  an  action  on  the  following  bond: 
''Know  all  men  by  these  presents,  that  whereas  H.  E. 
Weymouth,  of  Papillion,  in  the  county  of  Sarpy,  in  the 
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state  of  Nebraska,  has  made  application  for  the  agency  of 
the  Phenix  Insurance  Company  of  Brooklyn,  N.  Y. :  Now 
therefore,  the  said  H.  £.  Weymouth  as  principal  and 
John  Zimmerman,  of  Papillion,  in  the  county  of  Sarpy, 
and  Rolf  Harmsen,  of  Papillion,  in  the  county  of  Sarpy, 
as  sureties,  in  consideration  of  the  said  H.  E.  Weymouth 
being  thus  appointed  as  such  agent  and  for  value  received, 
undertake  and  agree  to  and  with  said  company,  that  the 
said  H.  E.  Weymouth  shall  at  all  times  during  the  con- 
tinuance of  such  agency  faithfully  perform  the  duties  as 
such  agent  according  to  the  letters  of  appointment  and  in- 
structions he  may  receive  from  time  to  time  from  said 
company,  and  shall  faithfully  account  for,  return  to,  and 
pay  over  to  said  company,  its  agents,  attorneys,  or  assigns, 
all  moneys,  balances  of  aooount,  notes  and  property  com- 
ing into  his  possession  or  under  his  control,  belonging  or 
owing  to  said  company,  or  in  which  said  company  may  be 
interested,  at  such  times  and  in  such  manner  as  may  be  di- 
rected and  required  by  said  company  from  time  to  time, 
and  shall  pay  to  and  liquidate  with  said  company,  its  agents, 
attorneys,  and  assigns,  any  and  all  advances  of  moneys 
made  or  claims  and  demands  due  or  owing  at  any  time 
from  him  to  said  company,  and  shall  keep  and  perform  all 
the  contracts  and  obligations  made  by  him  to  and  with  said 
company,  or  in  anywise  relating  to  or  growing  out  of  his 
connection  therewith,  the  said  sureties  waiving  (as  to  the 
time  the  same  shall  be  given)  notice  of  any  failure  on  the 
part  of  the  said  agent  to  faithfully  perform  any  of  the 
duties  or  obligations  aforesaid. 

"H.  E.  Weymouth,    [l.  s.] 
^' John  Zimmerman. 
"Rolf  Harmsen.^' 

The  principal  therein,  H.  E.  Weymouth,  upon  the  exe- 
cution of  said  bond,  was  appointed  agent  for  plaintiff  and 
continued  to  act  in  such  capacity  from  the  15th  day  of 
June,  1886,  until  the  first  day  of  January,  1886.     In  its 
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petition  plaintiff  fillies  that  said  Weymouth,  while  acting 
am  its  agent,  converted  to  his  own  use  and  embezzled  the 
8um  of  $575.41,  the  property  of  plaintiff,  which  he  had 
collected  as  premium  for  insurance  written  by  him,  and 
which  had  been  advanced  to  him  by  plaintiff  in  the  course 
of  his  employment.  Weymouth  was  not  found,  but  the 
other  defendants  answered  as  follows : 

*'  First — The  defendants  Rolf  Harmsen  and  John  Zim- 
merman answering  for  themselves  only,  state  that  they 
were  sureties  npon  the  said  bond  of  H.  £.  Weymouth 
that  as  such  they  had  no  supervision  or  control  of  the 
business  affairs  and  adjustments  as  between  the  said  Phe- 
nix Insurance  Company  of  Brooklyn  and  H.  E.  Wey- 
mouth. 

'^Second — Defendants  allege  that  the  said  Phenix  In- 
surance Company  were  grossly  negligent  in  not  requiring 
and  compelling  accountings  and  adjustments  in  the  ordi- 
nary course  of  business  with  the  said  H.  E.  Weymouth, 
principal,  during  his  agency;  but  that  the  said  company, 
by  its  agents,  knowingly  and  wrongfully,  carelessly  to  the 
prejudice  of  said  sureties,  permitted  and  allowed  the  said 
H.  E»  Weymouth  to  receive  and  convert  to  his  own  use, 
moneys  belonging  to  the  said  insurance  company,  and  to 
receive  continuously  during  the  entire  period  of  his  agency 
and  convert  to  his  own  use  at  various  times  sums  of  money 
belonging  to  said  company,  to  the  prejudice  of  the  said 
bondsmen. 

"Third — Defendants  further  allege  that  the  said  Phenix 
Insurance  Company  knowingly  extended  to  the  said  H. 
E.  Weymouth  credit  to  an  unreasonable  extent  and  be- 
yond the  bounds  of  ordinary  prudence  during  his  said 
agency,  to  the  prejudice  of  said  bondsmen  and  sureties. 

*•  Fourth — Defendants  further  allege  that  the  said  Phe- 
nix Insurance  Company,  by  its  agents,  advanced  cash  to 
the  said  H.  E.  Weymouth  $330  at  one  time,  such  advance- 
ment being  unreasonable  and  wholly  unnecessary  for  the 
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purposes  of  the  agency  of  the  said  H.  E.  Wejmouth,  Dor 
was  the  same  ejEpended  in  that  behalf^  and  such  advance- 
ment was  without  the  knowledge  or  consent  of  the  said 
sureties  and*  to  their  prejudice. 

'^  Fifth — The  defendants  allege  payment,  to-wit,  that  on 

or  about H.  E.  Weymouth  paid  the  said  Phenix 

Insurance  Company  one  hundred  dollars  ($100)." 

Subsequently,  defendants  were  permitted  to  amend  their 
answer  by  adding  the  following : 

''That  the  money  claimed  by  the  plaintiff  to  have  been 
advanced  by  it  to  Weymouth,  its  agent,  was  not  advanced 
by  the  company,  but  was  by  another,  or  other  persons,  or 
was  advanced  by  H.  B.  Coryell  in  his  individual  capacity." 

The  reply  to  all  these  allegations  is  a  general  denial. 

The  testimony  clearly  showed  the  conversion  by  Wey- 
mouth of  the  amount  alleged.  The  principal  contention 
was  over  the  sum  of  |330  apparently  advanced  to  Wey- 
mouth by  plaintiff. 

Defendants  introduced  as  a  witness  Mr.  Coryell,  plaint- 
iff's agent,  who  gave  the  only  testimony  offered  in  support 
of  the  answer.  His  testimony  was  to  the  effect  that  of 
the  |330  advanced,  between  $75  and  |100  was  to  reim- 
burse him, witness,  on  account  of  small  sums  advanced  out 
of  hb  own  funds,  and  the  balance,  about  $250,  was  for  a 
traveling  outfit  for  Weymouth  to  be  used  in  canvassing 
for  plaintiff.  He  further  testified  that  such  an  advance- 
ment for  such  purpose  is  a  customary  transaction  by  insur- 
ance companies,  including  the  plaintiff. 

Mr.  Weyman,  a  representative  of  the  plaintiff's  com- 
pany, testified  that  it  was  customary  for  plaintiff  to  ad- 
vance money  to  agents  canvassing  for  farm  insurance  in 
sums  sufficient  to  enable  them  to  carry  on  their  business, 
and  that  the  sum  of  $250  is  not  an  unusual  amount.  Mr. 
Campbell,  another  witness,  testified  to  the  same  effect. 

This  testimony  is  not  disputed,  and  there  is  no  reason 
apparent  why  it  should  have  been  wholly  disrq;arded  by 
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the  jury.  There  was  no  effort  to  sustain  any  of  the  de- 
fenses alleged  except  the  fourth,  and  as  to  that  there  is  a 
failure  of  proof.  The  motion  for  a  new  trial  should  have 
been  sustained.  The  judgment  of  the  district  court  is  re- 
versed and  the  case  remanded  for  further  proceedings 
therein. 

RfclVERSED   AND   BEMANDED. 


The  other  judges  concur. 


In  re  Harry  W.  Hall. 

[Filed  March  9,  1892.] 

Criminal  Law.  Sentence  :  Oohhutation  :  Good  Tims  Act. 
One  H.  WM  convicted  in  this  state  of  mnrder  and  gentenced  to 
imprisonment  for  life  in  the  penitentiary.  Sabeeqnentlj  the 
governor  bj  an  order  in  due  form  oommnted  the  sentence  in 
question  to  imprisonment  for  nine  years,  the  commutation 
being  as  follows :  "To  nine  years  of  actnal  time  in  the  peni* 
tentiary,  and  when  he  shall  have  served  nine  yeais'  actual  time 
in  said  penitentiary  he  shall  be  entitled  to  his  discharge,"  etc. 
Heldf  That  by  the  langoage  need  is  meant  nine  lYiU  years  in 
the  penitentiary,  and  that  the  prisoner  is  not  entitled  to  the 
benefit  of  the  provisiona  of  the  law  known  as  the  **  good  time 
act"  for  the  purpose  of  reducing  his  term  to  less  than  nine 
years. 

Original  application  for  a  writ  of  habeas  eorpu»» 

Reese  &  QUkeson,  for  petitioner ; 

Acts  of  executive  clemency  are  to  be  liberallj  construed 
in  favor  of  a  prisoner.  ( Wyrra^s  Case,  3  Coke's  Eng. 
Rep.,  part  V,  50;  State  v.  Blalock,  Phillips'  Law  [N. 
Can],  242;  Exports  Hunt,  10  Ark.,  284.)  The  petitioner 
is  entitled  to  good  time  from  date  of  sentence.  (Eb  parU 
James,  1  Nev.,  321 ;  In  re  Sarah  M.  Vinar,  31  O.  St, 
207-8 ;  Lu  v.  Murphy,  22  Gratt.  [Va.],  800 ;  Black's  Law 
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Dio.^  "  Commutation '';  1  Bap.  &  Law.^  Law  Dio.^  '^  Com- 
mutation''; Woodward  v.  Murdoch,  24  N.  E.  Bep.  [Ind.] 
1047,)  Moreover  the  petitioner  is  entitled  to  hia  discharge 
by  reason  of  the  provision  of  seo.  669a  of  the  Criminal 
Code. 

Qeorge  H.  Hastings,  Attorney  General,  contra. 

Peer  J. 

This  is  an  application  for  a  writ  of  habea$  corpus  bj 
the  petitioner,  Harry  W.  Hall,  who  claims  to  be  unlawfully 
imprisoned  by  the  respondent  James  P.  Mallon,  warden 
of  the  penitentiary*  From  the  petition  it  appears  that  the 
petitioner  was  convicted  in  the  district  court  of  Cheyenne 
county  of  murder  in  the  second  degree,  on  the  29th  day  of 
March,  1882,  and  sentenced  to  imprisonment  for  life  in  the 
penitentiary ;  and  that  in  the  execution  of  said  sentence  he 
was  placed  in  said  prison  on  the  6th  day  of  April  follow- 
ing. It  appears  further  that  he  was  confined  therein  by 
virtue  of  said  sentence  continuously  from  the  last  named 
date  until  the  6th  day  of  January,  1888,  to-wit,  five  years 
nine  months  and  six  days,  when  he  made  his  escape  and 
was  absent  therefrom  until  the  3d  day  of  December,  1889, 
to-wit,  one  year  ten  months  and  twenty-eight  days,  and 
that  ever  since  the  date  last  named  he  has  been  confined  in 
said  prison.  That  on  the  2d  day  of  January,  1891,  Hon. 
John  M.  Thayer,  then  governor  of  Nebraska,  by  an  order 
duly  issued,  commuted  the  petitioner's  sentence  from  im- 
prisonment for  life  to  nine  years'  actual  time  in  the  peni- 
tentiary, said  order  of  commutation  being  in  the  following 
words: 

'^  Whereas  Harry  W.  Hall  was  bj  the  Cheyenne  county 
district  court  convicted  of  the  crime  of  murder  in  the  sec- 
ond degree,  and  was  sentenced  to  the  penitentiary  for  the 
term  of  lifi^  and  was  received  at  the  said  penitentiary  on 
the  6th  day  of  April,  1882 :  Now,  therefore,  under  and 
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by  virtue  of  the  authority  in  me  vested  by  law^  I^  John 
M.  Thayer,  governor  of  the  state  of  Nebraska,  for  good 
and  sufficient  reasons  unto  me  apparent,  and  wbidi  are 
satisfactory,  do  hereby  commute  the  sentence  of  the  said 
Harry  W.  Hall  from  life  to  nine  years  of  actual  time  in 
said  penitentiary,  and  when  he  shall  have  served  nine  years' 
actual  time  in  said  penitentiary  he  shall  be  discharged 
with  all  his  former  rights  of  citizenship  restored. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  great  seal  of  the  state  of  Nebraska.  Done  at 
Lincoln  this  second  day  of  January,  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-one,  the  twenty-third 
year  of  the  state,  and  of  the  independence  of  the  United 
States  the  one  hundred  and  fifteenth. 

"John  M.  Thayeb.'' 

It  is  also  alleged  by  the  petitioner  that  there  have  never 
been  recorded  against  him  any  infractions  of  the  rules  or 
regulations  of  the  penitentiary  or  laws  of  the  state,  and 
that  he  has  always  faithfully  and  in  a  peaceable  and  or- 
derly manner  performed  the  duties  assigned  him ;  by  rea- 
son of  which  he  is  entitled  to  the  benefits  of  the  deduction 
from  his  term  of  nine  years,  of  the  good  time  provided  for 
by  section  669  of  the  Criminal  Code. 

The  attorney  general,  in  behalf  of  the  state,  has  filed  a 
demurrer  to  the  petition,  thereby  admitting  the  truth  of  the 
allegations  of  fact  therein.  It  will  be  observed  that  from 
the  time  he  was  returned  to  the  penitentiary  to  the  filing  of 
his  petition,  February  17,  1892,  the  petitioner  has  been 
confined  two  years,  two  months,  and  fourteen  days,  making 
a  total  of  seven  years,  eleven  months,  and  twenty  days. 
If  he  is  entitled  to  reduce  the  term  of  nine  years  by  de- 
ducting good  time  earned,  it  is  clear  that  he  should  be  dis- 
charged, since  he  should,  in  that  case,  be  credited  with 
two  years  and  three  months  of  good  time.  On  the  other 
hand,  if  he  is  not  entitled  to  a  deduction  from  the  nine 


Vol.  34]         JANUARY  TERM,  1892.  209 


InraHaU. 


years  to  which  bis  sentence  was  reduced  on  account  of  good 
time,  there  is  yet  remaining  of  his  term  one  year  and  ten 
days.  The  substantial  question  presented,  therefore,  is  the 
construction  of  the  order  of  commutation. 

Counsel  for  petitioner  in  their  argument  and  printed 
brief  have  referred  us  to  a  number  of  cases  which  to  our 
minds  are  conclusive  upon  two  propositions:  First,  that 
the  commutation  of  a  sentence  like  the  one  under  consid- 
eration is  not  in  the  nature  of  a  conditional  pardon,  bnt  the 
substitution  of  one  sentence  for  another,  and  for  the  pur- 
pose of  its  execution  will  be  treated  precisely  as  if  the 
substituted  sentence  had  been  imposed  by  the  court  in  the 
first  instance,  provided,  of  course,  it  is  within  the  jurisdic- 
tion of  the  court;  second,  that  an  order  of  commutation, 
like  a  pardon^  should  be  strictly  coustrued  as  against  the 
state  and  liberally  in  favor  of  the  convict.  We  are  una- 
ble, however,  to  give  to  the  order  of  commutation  the  con- 
struction contended  for  by  counsel.  By  the  terms  used  it 
is  plain  to  us  that  the  governor  intended  the  reduced  sen- 
tence to  be  nine  years  of  service  within  the  penitentiary. 
The  language, ''  from  life  to  nine  years  of  actual  time  in  the 
penitentiary,  and  when  he  shall  have  served  nine  years' 
actual  time  in  the  said  penitentiary  he  shall  be  discharged/' 
etc.,  notwithstanding  the  forgoing  rules,  appears  to  us  to 
be  too  plain  for  construction.  To  construe  the  commuta- 
tion in  accordance  with  the  contention  of  counsel  for  the 
petitioner  would  be  a  palpable  violation  of  that  elementary 
rule  of  construction,  vi2.,  that  effect  will  be  given  when 
possible  to  all  of  the  terms  and  conditions  of  the  instrument 
in  question.  In  our  view  the  term  nine  years  of  actual 
time  in  the  penitentiary  must  be  held  to  mean  nine  years 
exclusive  of  any  reduction  on  account  of  good  time.  The 
demurrer  to  the  petition  will  be  sustained  and  the  petition 

Dismissed. 
The  other  judges  concur. 

17 
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M.  O.  Ayres  et  al.  v.  J.  M.  Moan  bt  au 
■34  j|j0| 
"  M*l  [Filed  Mabch  16,  1892.] 

1.  County  Seat :  Removal:  Pstitiok:  SioNEBa  Under  the  pro- 

▼isions  of  section  1,  art  ^y  of  chapter  17,  Compiled  Btatates,  a 
petition  for  the  removal  of  a  county  seat  most  be  signed  by 
"resident  electors"  of  the  county  equal  In  number  to  three- 
fifths  of  all  the  Totes  cast  in  the  county  at  the  lasl  general  elec- 
tion. The  words  ''resident  electors  "are  used  to  distinguish 
actual  residents  of  the  county  ftx>m  such  persons  as  are  tempo- 
rarily therein. 

2.  :   :  :  :  DESCBlPTloir.    In  addition  to 

the  name  of  each  petitioner  the  petition  must  show  the  section, 
township,  and  range  on  which,  or  the  town  or  city  in  which,  he 
resides,  together  with  his  age  and  time  of  residence  la  the 
county.  The  omission  of  any  of  these  particulars  will  be  suf- 
ficient to  cause  his  rejection  as  a  petitioner. 

3.  :  : :  Duty  op  County  Board.  In  examin- 
ing the  names  of  the  petitioners  it  is  the  duty  of  the  board  to 
carefully  scrutiniie  the  entire  list  and  reject  all  that  are  ficti- 
tious, fklse,  or  repetitions,  and  to  permit  proof  tending  to  show 
that  some  or  all  of  those  ,who  hare  signed  the  petition  or  re- 
monstrance were  not  in  fact  resident  electors  of  the  county. 

4.  : :  Supplemental  Petition  Unauthobized.   The 

petition  when  presented  must  contain  the  names  of  all  persons 
who  desire  te  sign  the  same  as  petitioners.  A  supplemental  pe- 
tition is  unauthorised. 


5.  :  .    Elections:  Bbibeby.    No  form, of  bribery  to 

secure  votes  will  be  sanctioned  by  the  courts.  This  rule  is 
equally  as  important  in  county  seat  elections  as  in  other  cases. 
The  design  of  the  law  is  to  secure  the  free  and  Toluntary  ex* 
pression  of  each  voter  of  his  choice  for  the  county  seat. 

Error  to  the  district  court  for  Dakota  countjr.    Tried 
below  before  Norris,  J. 

Reese  &  Grilkesorty  Jay  &  Becky  J.  T.  Spenoery  and  R.  E. 
EvanBy  for  plaintiffs  in  error: 

It  was  the  duty  of  the  board  to  receive  the  proof  offered. 
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(Clark  V.  Holmes,  1  Doug.  [Mich.],  390;  State  v,  Nemaha 
Co.,  10  Neb.,  33;  State  v.  Nelson,  21  Id.,  578.)  The  filing 
of  a  petition  properly  signed  is  jurisdictional.  The  board 
is  an  inferior  tribunal,  and  the  facts  which  give  it  juris* 
diction  must  appear  on  its  record.  (Smith  v.  Btce,  1 1  Mass., 
613 ;  Henry  V.  Edee,  127  Id.,  474;  Hallv.  Howd,  10  Conn., 
ol4;  Newman  «.  Manning,  89  Ind.,  422;  State  v,  Bei-ry,  \2 
la.,  68;  Stale  v.  Meizger,  26  Mo.,  66 ;  Chandler  v,  Nash,  5- 
Mich.,  409;  1  Black,  Judgments,  sees.  228,  282;  JoUey  v. 
FoUz,  34  Cal.,  321 ;  Van  Dusen  v.  Sweet,  51  N.  Y.,  381 ;. 
Bridgeport  Savings  Bank  v,  Eldredge,  28  Conn.,  656;, 
EvansvilU  B.  Co,  v,  Hvansville,  15  Ind.,  395;  Shawhan  v^ 
Loffer,  24  la.,  217;  Bonsall  v.  Isett,  14  Id.,  309 ;  People  v. 
Hagar,  52  Cal.,  182 ;  S.  C.  A  P.  B.  Co.  v.  Washington 
Co.,  3  Neb.  41 ;  Doody  v.  Vaughn,  7  Id.,  28.)  The  find- 
ings of  the  board  of  county  commissioners  are  not  conclu- 
sive. (State  V,  Nemaha  Co.,  10  Neb.,  36;  Latos  v.  Vinceiit, 
16  Id.,  208;  State  v.  EgglesUm,  10  Pac.  Rep.  [Kan.],  8, 
and  cases  cited;  Bolton  v.  Jacks,  6  Bobt.  [N.  Y.],  166; 
Brown  v.  Mayor  of  N.  Y.,  3  Hun  [N.  Y.],  685 ;  Stone  v. 
Miller,  62  Barb.  [N.  Y.],  480;  Sheldon  v.  Newton,  3  O. 
St.,  499;  Borden  V.  Fitch,  16  Johns.  [N.  Y.],  121;  Har- 
rington  v.  People,  6  Barb.  [N.  Y.],  607;  People  v.  Cassels, 
6  Hill  [N.  Y.],  164;  Walker  v.  Moseley,  5  Denio  [N.  Y.}, 
102;  Cooper  v.  Sunderland,  3  la.,  126.)  There  was  na 
error  in  refusing  a  continuance.  (La  Londe  v.  Supervisors^ 
49  N.  W.  Rep.  [Wis.],  960;  Hayes  v.  Jones,  27  O.  8t.^ 
218;  Dutten  v.  Hanover,  42  O.  St.,  215;  State  v.  Nemaha 
C6.,  10  Neb.,  32.)  Supplemental  petition*  (Loomis  v* 
Baiiey,  45  la.,  400.) 

R.  B.  Daley,  M.  B,  Slocwn^  W»  L.  Joy,  and  8.  Q.  Hop^ 
kins,  centra,  cited  :  State  v.  Nelson,  20  Neb.,  672 ;  Smiley 
V.  Sampson,  1  Id.,  70 ;  Sheldon  v.  Navton,  3  O.  St.,  500 ; 
Ourriev.  Paulson,  46  N.  W.  Rep.  [Minn.],  865;  O'Brien 
V.  Gaslin^  20  Neb.,  350;  12  Am.  &  Eng.  Ency.  Law^ 


212  NEBRASKA  REPORTS^         {Vol.  34 


Ayroi  T.  MoMU 


70 ;  7  Id.,  966;  Stale  v.  Nemaha  Co.,  10  Neb.,  35;  CourUy 
Seat  of  Linn  Co.,  16  Kau.,  500;  AWy  GenH  v.  Lake  Co., 
33  Mich.,  289 ;  HerruA  v.  Carpenter^  6  N.  W.  Rep.  [la.], 
675;  MoKinney  v.  Comers,  4  S.  Rep.  [Fla.],  855;  SiaUv. 
Com'rs,  18  Neb.,  283;  Hickey  v.  Supervisors,  28  N.  W. 
Rep.  [Mich.],  771 ;  Tobin  v.  Young,  24  N.  E.  Rep.  [Ind.], 
121 ;  HiU  V.  D^uby,  11  Atl.  Rep.  [Pa.],  89 ;  Ford  v.  Ford, 
10  N.  E.  Rep.  [Ind.],  648;  Piano  Mfg.  Co.  v.  Fratoley, 
32  N.  W.  Rep.  [Wis.],  771 ;  CUizens  &  M.  Sav.  Bank  & 
T.  Co.  V.  OiUeapie,  9  Atl.  Rep.  [Pa.],  73 ;  Boitwick  r. 
Mahoney,  14  Pac.  Rep.  [Cal.],  832 ;  Terre  HatUe  v.  Hud- 
^ut,  13  N.  E.  Rep.  [Ind.],  686 ;  Sfai^  ex  ret.  NeweU,  v. 
Furdy,  36  Wis.,  222;  Denver,  etc.,  Co.,  v.  Middaugh, 
21  Pac.  Rep.  [Colo.],  565;  Ellis  v.  Karl,  7  Neb.,  389. 

Maxwell,  Ch.  J. 

This  is  a  proceeding  in  error  to  the  district  court  of  Da- 
kota county,  where  the  cause  was  heard  before  Judge  W. 
F.  Norris,  upon  a  proceeding  in  error  to  the  board  of 
county  commissioners  of  that  county. 

The  facts  disclosed  by  the  record  are  that  a  petition  was 
presented  to  tlie  county  board  of  Dakota  county,  asking 
said  board  to  call  an  election  for  the  purpose  of  voting 
upon  the  question  of  the  relocation  of  the  county  seat  of 
Dakota  county.  The  application  was  resisted  by  a  re- 
monstrance of  what  was  shown  and  claimed  to  be  more 
than  two  fifths  of  the  legal  voters  of  Dakota  county,  and 
the  remonstrants  filed  their  answer,  setting  up  and  alleging 
that  the  petition  was  insufficient,  and  denying  that  the  per- 
sons whose  names  were  set  out  in  the  answer,  and  were  at- 
tached to  the  petition  as  signers,  were  legal  voters  of  the 
county,  the  number  of  the  names  alleged  to  be  fraudulent 
being  201,  and  the  names  being  set  out  in  the  remonstrants' 
answer.  It  was  also  alleged  in  the  answer  that  thirty-six 
persons  and  more  had  signed  the  petition  more  than  once; 
the  names  of  the  thirty-six  known  to  have  done  so  were  set 
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set  out  in  schedule  B,  attached  to  the  answer.  The  answer 
also  contained  an  allegation  that  a  large  number  of  names 
signed  to  the  petition  were  forgeries,  the  same  never  having 
been  signed  by  the  p^'sons  named,  and  that  about  200 
persons  had  been  induced  to  sign  by  bribery  and  the  cor- 
rupt use  of  money ;  that  269  persons  who  had  signed  the 
petition  had  subsequently  signed  a  remonstrance  against 
the  same,  and  had  therefore  rendered  void  their  signatures 
to  said  petition ;  and  that  they  had  requested  the  board  to 
remove  their  names  from  said  petition.  Their  names  were 
set  out  in  schedule  "D^^  attached  to  the  answer,  the  num- 
\»r  being  269;  that  forty-one  names  signed  to  the  petition 
had  not  shown  themselves  to  be  lawful  signers,  and  failed 
to  comply  with  section  1,  article  3,  chapter  17,  of  the  Com- 
piled Statutes  in  the  matter  of  giving  the  place  of  their 
residence,  their  agep,  and  time  of  residence  in  the  county  ; 
their  names  were  set  out  in  schedule  ^^E"  attached  to  the 
answer;  that  by  the  remonstrance  containing  730  signa- 
tures of  the  legal  voters  of  said  county  more  than  two- 
fifths  of  the  legal  voters  of  said  county  had  remonstrated 
and  protested  against  the  election  being  called,^ leaving  less 
than  three-fifths  to  be  classed  as  petitioners. 

It  appears  that  a  supplemental  petition  was  filed  an^ 
also  an  answer  to  it  was  presented,  containing  practically 
tlie  same  denials  and  averments,  setting  out  the  names 
therein  attacked,  by  proper  schedules  attached  thereto. 

The  record  states  that  thereupon  the  board  proceeded  to 
oonsider  the  petition  and  remonstrance,  calling  two  from 
the  petitioners  and  two  from  the  remonstrators  and  others 
as  needed,  and  then  took  up  for  consideration  the  sup- 
plemental petition ;  and  now,  at  this  time,  on  motion  of 
the  remonstrators  that  the  names  on  the  supplemental  pe- 
tition that  appear  on  the  remonstrance  be  stricken  there- 
from and  not  counted  for  the  petitioners,  upon  considera- 
tion of  which  the  same  was  overruled,  to  which  ruling  the 
lemonstrators  duly  excepted  for  the  reason  stated  by  them 
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that  more  than  forty  of  the  names  that  appear  upon  the 
remonstrance  are  signed  upon  said  petition.  Thereupon 
the  board  proceeded  to  compare  the  names  of  the  petition- 
ers and  exclude  duplicate  signatures,  whereupon  remon* 
strators  dictated  entry  as  follows:  ''Now  at  this  time, after 
the  names  upon  the  petition  and  the  remonstrance  had 
l)een  counted  by  the  commissioners,  came  Mell  A.  Schmied, 
Atlee  Hart,  M.  O.  Ayres,  Fred  Schriever,  and  about  720 
other  remonstrators  and  objectors,  and  ask  the  board  herein 
to  allow  them  to  prove  that  there  are  720  legal  voters  of 
Dakota  county  remonstrating  against  the  calling  of  said 
special  election;  that  there  are  160  persons  wliose  names 
appear  upon  said  petition  and  supplemental  petition  and 
who  have  been  counted  as  petitioners,  who  were  induced 
to  sign  the  same  by  fraud  and  misrepresentation;  that 
tiiere  are  200  persons  whose  names  appear  on  said  petition 
and  supplemental  petition  and  who  have  been  counted  as 
petitioners  for  said  special  election  who  were  induced  to 
sign  the  same  by  the  payment  of  money  to  them  and  by 
the  promise  that  a  court  house  would  be  built  free  of  cost 
to  said  Dakota  county  and  the  expense  of  said  special 
election  would  be  paid  by  private  citizens  and  be  without 
cost  to  Dakota  county ;  that  201  persons  whose  names  ap- 
pear on  said  petition  and  supplemental  petition  and  who 
have  been  counted  as  petitioners  for  said  special  election 
are  not  legal  voters  of  said  Dakota  county ;  that  fifty  per- 
sons whose  names  appear  on  said  petition  and  supplemental 
petition  and  who  have  been  counted  as  petitioners  for  said 
special  election  have  not  complied  with  the  law  relative  to 
the  signing  of  said  petition,  in  that  they  have  failed  to 
give  their  correct  section,  township,  and  range  on  which, 
or  town  or  city  in  which,  they  reside,  or  have  failed  to 
give  their  correct  age  and  time  of  residence  in  said  county, 
or  have  failed  to  give  their  correct  names;  that  thirty  per- 
sons whose  names  appear  upon  said  petition  and  supple- 
mental petition  and  who  have  been  counted  as  petitioners 
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ior  said  special  election  have  signed  said  petition  more 
than  once;  that  seventj-nine  persons  who  have  signed 
said  supplemental  petition  have  signed  the  same  since  the 
filing  of  the  original  petition  herein  and  have  been  counted 
as  petitioners  for  said  special  election;  that  thirty-five 
persons  who  have  signed  said  petition  and  who  have  been 
counted  as  petitioners  for  said  special  election  are  the  iden- 
tical persons  who  have  also  signed  a  remonstrance  against 
the  calling  of  said  special  election;  and  that  forty  persons 
whose  names  appear  on  the  supplemental  petition  and  who 
have  been  counted  as  petitioners  for  said  special  election 
have  signed  a  remonstrance  against  the  calling  of  said 
special  election  since  the  time  at  which  they  signed  said 
supplemental  petition.  Which  request  to  be  allowed  to 
prove  the  above  was  denied,  to  which  the  movers  above 
named  duly  excepted,  and  the  board  proceeded  at  once  to 
call  an  election* 

The  board  found  that  there  were  1,028  names  signed  to 
the  petition  and  seventy-nine  names  to  the  supplemental 
petition,  making  in  all  1,127,  and  that  841  of  these  were 
legal  voters;  286  of  the  1,127  names  were  rejected.  If 
the  claim  of  the  plaintifis  in  error  can  be  proved  in  full 

there  were  names  procured  by  fraud 150 

There  were  names  procured  by  bribery 200 

There  were  illegal  voters 201 

There  were  those  that  did  not  comply  with  the  law,,.     50 

There  were  those  that  signed  more  than  once 30 

There  were  those  that  signed  both  remonstrance  and 

petition 36 

There  were  those  that  signed  the  remonstrance  since 

signing  the  supplemental  petition  40 

706 

Sec.  1,  art.  3,  ch.  17,  Comp.  Stats.,  provides:  "Whenever 
the  inhabitants  of  any  county  are  desirous  of  changing 
thdr  county  seat,  and  upon  petitions  therefor  being  pre- 
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WDted  to  the  oounty  oocnmiasioners,  signed  by  resident 
electors  of  said  county  equal  in  number  to  three-fiflhs  of 
all  the  votes  oast  in  said  county  at  the  last  general  election 
*  held  therein^  said  petition  shall  contain,  in  addition  to  the 
names  of  the  petitioners,  the  section,  township,  and  range 
on  which,  or  town  or  city  in  which,  the  petitioners  reside, 
their  ages  and  time  of  residence  in  the  county,  it  shall  be 
the  duty  of  such  board  of  commissioners  to  forthwith  call 
a  special  election  in  said  county  for  the  purpose  of  sub- 
mitting to  the  qualified  electors  thereof  the  question  of  the 
relocation  of  the  county  seat.  Notice  of  the  time  and  the 
places  of  holding  said  election  shall  be  given  in  the  same 
manner,  and  said  election  shail  be  conducted  in  all  respects 
the  same  as  is  provided  by  law  relating  to  general  elections 
for  county  purposes.  The  electors  at  said  election  shall 
designate  on  their  ballots  what  city,  town,  or  place  they 
desire  t^aid  county  seat  located  at  or  in,  and  any  place  re- 
ceiving thi'ee-fifths  of  all  the  votes  cast  shall  become  and 
remain,  from  and  after  the  first  day  of  the  third  month 
next  succeeding  such  election,  the  county  seat  of  said 
county." 

The  petition  must  be  signed  by  resident  electOTs  of  said 
county  equal  in  number  to  three-fifths  of  all  the  votes  cast 
in  said  county  at  the  last  general  election,  and  in  addition 
to  such  names  shall  state  the  section,  township,  and  range 
on  which,  or  the  town  or  city  in  which,  the  petitioner  re- 
sides, together  with  his  age  and  time  of  residence  in  the 
county.  The  evident  purpose  of  these  provisions  is  to 
identify  every  petitioner  so  as  to  protect  the  bona  fide  resi- 
dents of  the  county.  The  latter  being  permanent  residents 
of  the  county  may  reasonably  be  supposed  to  be  anxious 
to  promote  its  welfare  either  by  the  removal  of  the  county 
seat  when  deemed  necessary  or  in  any  other  respect;  there- 
fore only  resident  electors  have  any  right  to  sign  such 
petition.  Persons  who  are  stopping  temporarily  in  the 
county  are  not  resident  electors  within  the  meaning  of  the 
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Statute  abov.e  quoted;  and  to  justify  tlie  board  in  calling 
an  election  for  tbie  purpose  it  must  appear  that  at  least 
tliree*fifths  of  the  resident  electors  of  the  ooanty,  as  shown 
by  the  number  of  votes  cast  at  the  preoeding  general  elec- 
tion, signed  the  petition.     When  such  number  do  sign  a 
pd;ition,  it  may  be  assumed  that  an  election  will   result 
im  a  change  of  the  county  seat     The  words  '^  resident 
electors''  are  evidently  used  to  limit  the  petitioners  to  that 
class.     Suppose  a  railway  was  being  constructed  through 
Dakota  county  and  that  1,000  men  were  brought  into  that 
ooonty  and  employed  thereon,  and  they  all  should  sign  a 
petition  to  remove  the  county  seat,  would  any  one  contend 
that  a  petition  containing  such  signatures  alone  would  be 
snfficient  to  justify  calling  an  election?     We  think  not. 
Ead)  one  of  such  signers  might  be  an  elector,  but  he  would 
not  be  a  '^ resident"  elector,  and  therefore  not  eligible  as  a 
petitioner.     And  if  a  petition  whose  signers  were  all  of 
that  class  would  not  be  sufficient,  then  to  the  extent  that 
SQch  temporary  resident  sign  the  petition  it  is  insufficient. 
If  the  petition  fails  to  show  the  age  of  the  petitioner,  place 
of  residence,  or  time  that  he  has  resided  in  the  county,  such 
vote  cannot  be  counted  for  the  pnrpase  of  calling  an  election, 
and  it  is  the  duty  of  the  l)oard  to  reject  the  same.     So  of 
names  which  are  duplicated  either  by  mistake  or  design — 
such  duplicates  should  be  stricken  out.     So  of  fictitious  or 
forged  signatures.     All  such  are  a  fraud  on  the  resident 
electors  of  the  county  as  well  as  the  county  board.    No  self- 
respecting  tribunal  would  for  a  moment  sanction  the  use  of 
aach  means  as  a  pretext  for  giving  it  apparent  jurisdiction. 
As  to  the  charge  of  bribery  to  procure  signatures,  it  is  suf- 
ficient to  say  that  it  seems  scarcely  possible  that  bribery 
would  be  resorted  to  for  the  purpose  of  procuring  signa- 
tures.    If,  however,  the  proof  should  show  that  it  had  been 
resorted  to,  it  would  be  a  fraud  upon  the  people  of  the 
county.     If  the  facts  set  up  in  the  remonstrance  of  the 
plaintiffs  in  error  arc  true,  and  which,  to  quite  an  extent, 
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they  proved^  and  offered  to  prove  other  facts,  then  the 
number  of  resident  eleotoni  who  petitioned  for  the  removal 
of  the  county  seat  fell  far  short  of  the  necessary  three-fifths, 
and  there  was  no  authority  in  the  county  board  to  call  the 
election.     In  any  event  the  record  fails  to  show  that  three- 
fifths  of  the  resident  electors  of  Dakota  county  did  sign  the 
petition,  and  as  such  petition  is  jurisdictional,  there  was  no 
authority  in  the  county  board  to  call  the  election,  and  all 
proceedings  thereunder  are  void.     The  theory  of  the  law 
is  that  a  petition  containing  the  names  of  cUl  resident  elect- 
ors of  the  county  who  may  desire  the  submission  of  the 
question  shall  be  presented  to  the  county  board.     Upon 
the  presentation  of  the  petition  a  reasonable  time  should 
be  given  other  resident  electors  of  the  county  and  others 
an  opportunity  to  examine  the  list  of  petitioners  and 
see  that  the  signers  are  what  they  purport  to  be.     That 
is  the  very  purpose  of  requiring  the  age  and  residence  of 
each  signer.     Therefore,  after  the  presentation  of  the  peti« 
tion,  those  opposed  to  the  calling  of  an  election  may  in 
good  faith  interpose  any  valid  objection  under  oath  to  any 
person  who  may  have  signed  the  petition.     The  law  does 
not  contemplate  a  supplemental  petition.     In  the  proced- 
ure in  courts  a  supplemental  petition  is  permitted  to  in- 
clude certain  matters  which  have  arisen  since  the  filing  of 
the  original  petition,  as  in  an  action  to  foreclose  a  mort- 
gage for  one  or  more  installments  then  due,  if  other  in- 
stallments should  become  due  before  a  decree  is  rendered 
they  may  be  set  up  by  supplemental  petition.     If,  how- 
ever, the  installments  set  forth  in  the  supplemental  petition 
were  due  when  the  action  was  brought,  a  supplemental  pe- 
tition is  not  available.     So  in  this  case,  the  petitioners  must 
present  their  full  petition  at  the  outset.     If  after  a  fair 
examination  of  the  petition  it  is  found  to  contain  the  nec- 
essary number  of  signatures  of  resident  electors,  it  will  be 
the  duty  of  the  board  to  call  an  election.     If  it  does  not 
contain  such  number,  then  it  is  the  duty  of  such  board  to 
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refuse  to  call  the  same.  A  contest  of  this  kind  is  nearly 
always  attended  with  some  irritation,  and  animosities  are 
liable  to  be  engendered  which  may  require  years  to  allay. 
It  is  important,  therefore,  that  the  county  board  act  with 
care  and  caution  in  the  case.  The  board  is  not  to  make 
this  a  pretext  for  not  doing  its  duty  either  in  calling  or  re- 
fusing to  call  an  election.  It  is  to  be  governed  by  the 
evidence  before  it  or  within  its  reach,  and,  as  far  as  possi- 
ble, give  effect  to  the  law  and  protect  the  rights  of  all. 

In  regard  to  the  aUeged  bribery  of  voters  it  may  be  well 
to  say  that  our  laws  are  designed  to  secure  the  free  and 
voluntary  expression  of  the  electors  at  every  election.  To 
secure  this  every  form  of  bribery  is  frowned  upon  by  the 
courts ;  and  the  fact  that  the  election  is  for  the  relocation 
of  a  county  seat,  instead  of  calling  for  a  relaxation  of  the 
rule,  renders  it  important  that  no  corrupt  means  be  sanc- 
tioned which  would  or  might  have  a  tendency  to  prevent 
the  voluntary  expression  of  a  part  or  all  of  the  electors. 
As  was  said  in  Herman  v.  Edson,  9  Neb.,  166:  .''The 
whole  course  of  our  legislature  is  against  every  species  of 
bribery  or  inducement  of  that  nature  at  elections.  What 
would  be  thought  of  a  candidate  for  a  public  office  who 
should  promise  the  electors  $3,000,  or  any  other  sum,  in 
case  of  his  election?  And  does  it  make  any  difference 
that  the  candidate  is  a  town  contending  for  the  county  seat 
instead  of  an  individual  seeking  an  office?  It  may  be 
said  that  the  location  of  a  county  seat  at  a  particular  point 
will  enhance  the  value  of  property  at  that  place  sufficiently 
to  enable  the  citizens  to  offer  a  bonus  as  an  inducement  for 
its  location.  But  may  not  a  candidate  for  an  office  say 
with  equal  propriety  that  if  he  secures  his  election  his  in- 
come will  thereby  be  increased  so  that  he  will  pay  each 
voter  a  specified  sum?  The  cases  do  not  differ  in  prin- 
ciple, but  merely  in  the  mode  of  compensation.  Then,  if 
a  candidate  for  a  county  seat  may  offer  a  bonus  of  $3,000, 
why  not  $30,000,  or  a  still  greater  sum?    The  intention 
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of  tbe  law  is,  as  is  said  in  the  case  of  People  v.  Hamilton 
Co.^  3  Neb.,  252,  to  give  each  voter  of  a  couiitj  an  oppor- 
tunity to  express  by  his  ballot  his  choice  for  the  county 
seat/'  The  rifle  thus  early  announced  has  been  scrupulously 
adhered  to  by  this  court,  and  the  effect  has  been  that  law 
and  order  have  been  maintained  and  removal  cases  con- 
fined to  those  counties  where  there  was  a  strong  public 
sentiment  in  favor  of  the,  same.  The  judgment  of  the  dis- 
trict court  is  reversed,  and  also  the  order  of  the  county 
board  calling  the  election,  and  all  proceedings  thereunder, 
and  the  cause  is  remanded  to  the  district  court  for  further 
proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 


34  220  Sample  &  Son  v.  A.  J.  Hale  et  au 

88    747 


[Filed  March  16,  1892.] 

Public  Buildings.  Ck>NTRACT0B'8  Bond  to  Pay  Laborsrs: 
Ultra  Vibbs:  Subbtibs.  Tbe  state,  when  ooBstracting  a  pii>>- 
lie  baildiog,  is  cbari^eable  witb  a  moral  doty  to  protect  the  per- 
sons  who  furnish  labor  and  material  for  the  erection  of  the  baild* 
ing  as  far  as  poaaible.  Therefore  a  provision  in  a  contract  for  tbe 
erection  of  such  building  by  which  the  contractor  **  agrees  to  pay 
off  and  settle  in  fall,  with  the  parties  entitled  thereto,  all  acconnta 
and  datms  that  may  become  due  by  reason  of  laborers'  and 
mechanics'  wages  or  for  materials  famished  or  services  rendered, 
so  that  each  and  all  persons  may  receive  his  or  their  jost  daes 
In  that  behalf,"  is  not  in  excess  of  the  powers  of  the  board  of 
public  lands  and  buildings,  and  the  sureties  on  the  oontractor's 
bond  for  the  faithful  performance  of  the  contract  will  be  liable  for 
debts  arising  under  the  above  provision. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field,  J. 


J 
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Leese,  Stewart  &  Rose,  for  plaintiffs  in  error : 

The  board  of  public  lands  and  buildings  had  power  to 
make  the  contract^  and  require  the  bond.  {Knapp  t. 
ihcaney,  23  N.  W.  Rep.  [Mich.],  163;  Baker  v.  Bryan, 
64  la,,  561).  Plaintiff  could  maintain  the  action  in  hia 
own  name  on  the  l)ond  and  contract.  (JShamp  v,  Meyer, 
20  Neb.,  223;  Baker  v.  Bryan,  64  la,,  561 ;  EmmOt  v. 
Brophy,  42  O.  St.,  82.) 

/.  X.  Caldwell,  contra: 

The  board  had  no  right  to  insert  into  the  contract  the 
provision  to  pay  for  materials  and  laborers'  wages.  (JSecrest 
V.  Barbee,  17  O.  St.,  426;  (Mer  v.  Roberta,  7  Neb.,  13; 
Thomas  r.  Port  Huron,  27  Mich.,  320 ;  Port  Huron  v. 
McCall,  46  Id.,  565.)  Plaintiffs  cannot  maintain  this 
action,  and  the  contract  was  not  made  for  their  benefit. 
{Albert8on  v.  State,  9  Neb.,  435 ;  Hunter  v.  Comr^e,  10  O. 
St.,  515;  Crotoell  v.  Currier,  27  N.  J.  Eq.,  152;  Wise  v. 
FiU/er,  2  Stewart  [N.  J.  Eq.],  261 ;  li-otter  v.  Hughes,  12 
N.  Y.,  74 ;  Oowen  v.  Khus,  101  Mass.,  454 ;  People  ». 
Mead,  24  N.  Y.,  114;  Com'rs  v.  Perry,  5  O.,  64;  Price 
r.  Doyle,  34  Minn.,  400;  1  Parsons,  Contracts,  4Z1; 
Nichols  V.  Buckam,  117  Mass.,  488 ;  State  v.  Perry,  Wright 
[O.],  662;  Lang  v.  Pike,  27  O.  St.,  500;  State  v.  Medary, 
17  O.,  565;  Hart  v.  Slate,  120  Ind.,  83;  MUtnaoht  v. 
Kellermann,  105  N.  Y.,  467;  FauroU  v.  State,  110  Ind., 
463. 

Maxwell,  Ch.  J. 

On  the  lOtb  of  December,  1887,  the  board  of  public 
lands  and  buildings  awarded  to  John  Layne  the  contract 
for  the  erection  of  the  industrial  home  at  Milford  for  the 
agreed  price  of  $14,900.     The  contract  is  as  follows; 

'<  This  contract,  made  and  entered  into  this  10th  day  of 
December,  1887,  by  and  between  John  Layne,  of  Lancas* 
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ter  oouuty,  Nebraska,  part/  of  the  first  part,  and  the  state 
of  Nebraska,  by  the  board  of  public  lands  and  buildings 
acting  for  and  in  behalf  of  said  state,  party  of  the  second 
part,  witnesseth: 

''That  for  and  in  consideration  of  the  payments  to  be 
made  as  hereinafter  set  forth  by  the  said  party  of  the  sec- 
ond part,  the  said  party  of  tlie  first  part  hereby  agrees  to 
furnish  all  materials  and  labor  necessary  for  the  construc- 
tion and  to  erect,  build,  and  entirely  complete  one  two- 
story  brick  building  with  stone  basement  and  steam 
heating  and  plumbing  for  same,  for  industrial  home  at 
Milford,  Nebraska,  according  to  the  plan^,  specifications, 
and  detail  drawings  prepared  by  Blake  &  Co.,  architects, 
for  said  building,  and  adopted  by  the  board  of  public  lands 
and  buildings.  Said  plans,  specifications,  and  detail  draw- 
ings are  now  on  file  in  the  office  of  the  commissioners  of 
public  lands  and  buildings,  and  together  with  the  propo- 
sals of  said  first  party  to  build  said  building,  and  the  law 
authorizing  the  erection  of  said  building,  approved  March 
31st,  1887,  are  hereby  made  a  part  of  this  contract  And 
the  said  party  of  the  first  part  further  agrees  that  all  the 
materials  used  in  the  erection  of  said  building  shall  be  of 
the  best  quality,  and  that  all  work  shall  be  done  in  a  good 
workmanlike  manner,  and  that  the  said  building  and  the 
steam  heating  and  plumbing  for  the  same  shall  all  be  done 
and  completed  on  or  before  the  1st  day  of  September, 
1888. 

"And  the  first  party  further  agrees  to  pay  off  and  settle 
in  full,  with  the  parties  entitled  thereto,  all  accounts  and 
claims  that  may  become  due  by  reason  of  laborers'  and  me- 
chanics' wages,  or  for  materials  furnished  or  services  ren- 
dered, so  that  each  and  all  persons  may  receive  his  or  their 
just  dues  in  that  behal£ 

''And  in  consideration  of  the  erection  and  completion  of 
said  building  and  the  fulfillment  of  the  covenant  and 
agreement  by  first  party  as  above  set  forth,  the  said  party 
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of  the  seoond  part  hereby  agrees  to  pay  to  the  said  first 
party  the  sum  of  $14^390  in  the  manner  and  at  the  times 
as  follows,  to-wit:  eighty  per  cent  of  monthly  estimates 
made  by  the  superintendent  of  construction  for  said  build- 
ing when  the  same  shall  have  been  made  and  certified  in 
writing  to  the  board  of  public  lands  and  buildings  by  said 
raperintendents  from  month  to  month  during  the  erection 
of  said  building;  and  the  balance  shall  be  paid  when  said 
building  is 'fully  completed  according  to  the  contract  and 
80  certified  by  the  superintendent  of  construction  for  said 
building,  and  accepted  by  the  board  of  public  lands  and 
buildings,  after  said  first  party  has  executed  a  release  in 
writing  to  the  state  of  all  claims  and  demands  on  account 
of  any  and  all  services  rendered  and  materials  furnished 
on  account  of  said  building.  And  it  is  hereby  further 
agreed  and  understood  by  the  parties  to  this  contract  that 
at  any  time  during  the  erection  of  said  building  said  sec- 
ond party  shall  have  the  right,  and  is  hereby  allowed  the 
privilege,  of  making  any  change  or  changes  in  the  plans 
of  said  building,  or  anything  pertaining  thereto,  that  said 
second  party  may  deem  proper;  Provided,  however,  That 
any  changes  that  may  be  so  made  and  are  of  such  a  cliaracter 
as  to  add  to  or  detract  from  the  contract  price  of  said  build- 
ing shall  be  adjusted  by  three  disinterested  builders,  one 
of  whom  shall  be  selected  by  the  first  party  and  one  by 
the  second  party  and  the  third  by  the  two  so  selected. 
And  if  the  parties  so  selected  shall  find  that  in  consequence 
of  said  change  or  changes  additional  cost  shall  have  been 
made  such  additional  cost  so  made  shall  be  added  to  the 
contract  price.  But  if  they  find  that  the  cost  shall  have 
been  decreased  thereby,  then  the  decrease  so  found  shall  be 
deducted  from  the  contract  price  of  said  building.'' 

To  secure  compliance  with  the  contract  the  defendants 
in  error,  as  sureties  for  Layne,  with  him  gave  a  bond  to 
the  state  as  follows: 

**  Enow  all  men  by  these  presents,  that  John  Layne,  of 
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Lancaster  county,  as  principal,  and  A.  J.  Hale,  Clias.  A. 
Sweety  as  sureties^  are  held  and  firmly  bound  anto  the 
state  of  Nebraska  in  the  penal  sum  of  $14,390,  and  for 
the  payment  of  which  we  do  hereby  bind  ourselves,  our 
heirs,  executors,  and  administrators,  jointly,  severally,  and 
firmly  by  these  presents. 

''Dated  this  10th  day  of  December,  1887. 

''The  condition  of  the  above  obligation  is  such,  thai 
whereas  the  above  bounden  John  Layne  has  b^n  awarded 
by  the  board  of  public  lands  and  buildings  of  the  state  of 
Nebraska  the  contract  for  the  erection  and  construction  of 
a  building  for  the  industrial  home  at  Milford,  Nebraska, 
according  to  certain  plans,  specifications,  and  detail  draw- 
ings of  same  as  now  on  file  in  the  office  of  the  commia- 
sioners  of  public  lands  and  buildings  at  Lincoln,  Nebraska : 

"Now  if  John  Layne  shall  faithfully  keep  and  perfiorm 
each  and  every  one  of  the  stipulations  and  agreements 
contained  in  the  contract,  and  at  times  and  in  the  manner 
therein  specified,  then  this  obligation  to  be  void,  otherwise 
to  be  and  remain  in  full  force  and  eftect  in  law. 

"John  Layne. 
"A.  J.  Hale. 

"  In  presence  of  Chas.  A.  Sweet. 

"  F.  E.  Cook." 

The  plaintiiT  brought  this  action  on  the  bond  to  recover 
for  material  furnished  the  contractor,  Layne.  The  case 
was  submitted  to  the  court  upon  an  agreed  statement  of 
facts,  and  the  court  found  the  issues  in  favor  of  the  defend- 
ant and  dismissed  the  action  as  to  the  sureties.  The  agreed 
statement  of  facts  is  too  long  to  be  copied,  but  it  is  clearly 
shown  that  the  plaintiffs'  claim  was  for  material  for  the  build- 
ing, and  within  the  provisions  of  the  clause  in  the  contract 
objected  to.  The  contention  of  the  defendants  in  error  ia  that 
the  provisions  in  the  contract,  that  "  the  first  party  farther 
agrees  to  pay  off  and  settle  in  full,  with  the  parties  entitled 
thereto,  all  accounts  and  claims  that  may  become  dne  by 
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reason  of  laborers'  and  mechanics'  wages,  or  for  materials 
furnished  or  services  rendered,  so  that  each  and  all  persona 
may  recover  his  or  their  just  dues  in  that  behalf/'  is  lUira 
eirea,  and  therefore  void  and  not  binding  on  the  sureties. 
We  think  differently,  however.  The  building  being  one 
erected  by  the  state,  was  therefore  excepted  from  the  me- 
chanic's lien  law.  (Ripley  v.  Gage  County,  3  Neb.,  397; 
Knapp  9.  Swaney,  23  N.  W.  Rep.  [Mich.],  164,  and  cases 
cited.) 

In  Knapp  v.  Swaney  the  sureties  set  up  the  same  de- 
fense as  in  this  case  and  it  was  held  unavailing.  Judge 
Cooley  says:  ''A  corporation  when  constructing  public 
buildings  or  other  public  work  is  chargeable  with  moral 
duty  as  an  individual  would  be,  to  see  that  it  is  so  con- 
structed that  people  may  not  be  injured  in  coming  near 
to  or  making  use  of  it  in  a  proper  manner.  In  some 
cases,  they  may  not  be  legally  responsible  for  failure  to  per- 
form this  duty;  but  where  the  moral  obligation  exists,  it 
cannot  be  said  that  any  provisions  for  its  performance,  not 
improper  in  itself,  is  uUra  vires*  A  county  may  go  to 
great  pains  and  great  expense  to  make  its  court  house  un- 
questionably safe,  that  individual  citizens  may  not  suffer 
injuries*  consequent  upon  its  construction.  But  if  it  may 
do  this  it  would  be  very  strange  if  it  were  found  lacking 
in  authority  to  stipulate  in  the  contract  for  the  building 
that  the  contractors  when  calling  for  payment  shall  show 
that  they  are  performing  their  obligations  to  those  who 
supply  the  labor  and  materials,  and  that  the  county  is  not 
obtaining  the  building  at  the  expense  of  a  few  of  its  people. 
We  cannot  think  such  is  the  case.  We  are  of  the  opinion 
that  there  was  nothing  vUra  vires  in  this  condition  and  that 
the  relators  are  bound  by  it." 

A  similar  decision  had  prior  to  that  time  been  made  by 

the  supreme  court  of  Iowa  in  Baker  v.  Bryan,  21  N.  W. 

Bep.  (la.),  83.   In  that  case  the  bond  contained  a  provision 

similar  to  the  one  in  suit  in  this  case  and  it  was  sustained. 

18 
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Id  the  latter  case  it  is  said :  ^*  The  authority  to  contract  is 
general  and  broad  enough  to  cover  all  covenants  which  the 
directors^  in  their  wisdom,  may  esteem  necessary  or  proper 
in  order  to  secure  the  erection  of  the  house  and  the  pro- 
tection of  the  interests  of  the  district,  the  object  for  which 
the  contract  was  made.  If  the  directors  of  the  district,  in 
the  exercise  of  their  discretion,  concluded  that  the  work 
would  be  prosecuted  with  more  rapidity,  or  would  be  bet- 
ter done,  by  securing  subcontractors,  they  surely  would 
be  authorized  to  provide;,  therefor.  That  subcontractors^ 
knowing  that  they  were  secured^  would  do  better  work  and 
furnish  better  material  than  if  they  felt  uncertain  about 
their  pay,  cannot  be  doubted.  And  it  is  equally  certain 
that  the  credit  which  the  contractor  would  gain  by  the 
security  would  enable  him  to  prosecute  the  work  more 
rapidly  and  with  greater  hope  of  profit.  These  things,  it 
may  be  readily  seen,  would  result  in  great  benefit  to  the 
district  It  therefore  cannot  be  doubted  that  the  law,  in 
conferring  authority  upon  the  directors  to  enter  into  a  con- 
tract and  demand  a  bond  for  its  faithful  performance,  in- 
tended that  covenants  to  pay  the  claims  of  subcontractors, 
which  would  protect  the  interest  of  the  district,  could  be 
incorporated  therein.  The  parties  for  whose  benefit  these 
covenants  were  made  may  prosecute  actions  upon  the  in- 
struments containing  them.  (Code,  sec.  2662;  Jordan  v, 
Kavanagk,  18  N,  W.  Rep.  [la.],  861 ;  HuntingUm  v.  Fuher^ 
27  la.,  276 ;  Rioe  v.  Savery,  22  Id.,  470.)'' 

The  rule  is  well  established  in  this  court  that  if  one 
makes  a  promise  to  another  for  the  benefit  of  a  third  per- 
son such  third  person  may  maintain  an  action  upon  such 
promise.  {Shamp  v.  Meyer,  20  Neb.,  223 ;  Cooper  v.  Foss^ 
16  Id.,  516;  Stewart  v.  SneUingy  Id.,  502.) 

In  Breen  v.  Kelly,  47  N.  W.  Rep.  [Minn.],  1067,  the 
supreme  court  of  Minnesota  held  in  effect  that  there  would 
be  no  recovery  upon  a  bond  like  the  one  at  bar. 

The  cases  above  cited  from  Iowa  and  Michigan  are  not 
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referred  to  in  the  opinion,  and  the  reasoning  fails  to  con- 
viDce  us  of  its  soundness.  We  have  no  doabt  the  plaint- 
ifb  have  made  a  case  entitling  them  to  recover  from  the 
defendants.  The  judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded^.^ 
The  other  judges  concur. 


James  H.  Brookmire  &  Co.  v.  Burtis  Rosa  et  al. 

[Filed  Mabch  16, 1892.] 

1.  PartieB:  CAPAonr  to  Sub:  Dbmtjbreb.  An  action  bronght  in 
the  name  of  James  H.  Brookmire  &  Co.  is  not  snbjeot  to  demur* 
rer  Ibr  want  of  legal  capacity  of  the  plaintifb  to  sae.  One  of 
them  at  least,  on  the  face  of  the  record  has  snch  capad^,  and 
as  the  demarrer  applies  to  all  the  members  of  the  supposed  finn 
it  should  be  overraled. 


%  :  Defkct.     When  an  action  is  bronght  in  the  proper  nam» 

of  one  of  the  plain tiflb  followed  by  the  words  **  &  Co.,"  a  demur- 
rer on  the  ground  of  a  defect  of  parties  plaintiff  no  doubt  will 
lie,  but  not  for  want  of  legal  capacity  to  sue. 

3,  Att&ohment:  Affidavit:  Whilbak  Amendment  of  an  aiB- 
daTit  for  an  attachment  may  be  permitted  when  in  furtherance 
of  Justice,  even  on  the  hearing  of  the  case,  yet  no  new  cause  of 
attachment,  which  existed  when  the  action  was  brought,  can  b^ 
brought  in  by  amendment. 

Error  to  the  district  court  for  Sioux  county.     Tried 
below  before  Kinkaid,  J. 

E.  D.  SatUrlee,  L.  O.  Hull,  and  A.  W.  OriUs,  for  plaint- 
iff in  error: 

The  phrase  ''  &  Co.''  following  plaintiff's  name  in  the 
title  should  be  treated  as  surplusage.    {(/ Ccdlaghan   v^ 
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Bode,  24  Pac.  Rep.  [Cal.],  269;  Kenym  v.  Semon,  45  N. 
W.  Rep.  [Minn.],  10;  WeUa  v.  Davey,  28  Neb.,  666  (dis- 
tinguished); Wcdgamood  v,  Randolph,  22  Neb.,  493.)  De- 
murrer will  not  lie.  {NeUon  v.  Highland,  13  Cal.,  74; 
Gardner  v.  MoClure,  6  Minn.,  250;  Bank  v,  TiUardy  26 
Md.,  446;  Bank  v.  Smith,  17  How.  Pr.  [N.  Y.],  487; 
Bank  v.  Wickham,  7  Abb.  Pr.  [N.  Y.],  134;  Miller  v. 
Luco,  80  Cal.,  257;  Maxwell,  PI.  &  Pr.  [4th  Ed.],  note 
to  p.  llf'i;  Id.,  117.)  The  application  for  leave  to  file  an 
amended  affidavit  in  attachment  should  have  been  allowed. 
(Baker  v.  Kingman,  24  Pac.  Rep.  [Kan.],  476 ;  Burton  v. 
Robinson,  5  Kan.,  287;  Ferguson  v.  Smith,  10  Id.,  396; 
WeUs  V.  Danford,  28  Id.,  487;  Tracy  v.  Gunn,  29  Id., 
608;  Bunn  v.  Pritchard,  6  la.,  56;  Campbell  v.  Whetstone, 
3  Scam.  [111.],  361;  Langworthy  r.  Waters,  11  la.,  432; 
Henderson  v.  Grace,  30  Mo.,  368;  Furman  v.  Walter ,  13 
How.  Pr.  [N.  Y.],  348;  Drake,  Attachment,  sec.  113; 
Sirnthers  v.  McDowell,  6  Neb.,  491 ;  Rudolph  r.  McDon- 
ald, 6  Id.,  163.) 

P.  E.  Baird  and  Alfred  Bartow,  contra: 

Plaintifis  brought  their  suit  in  the  firm  name,  which  was 
not  permissible  at  common  law,  nor  is  it  under  the  Code. 
(Haskins  v.  AlooU,  13  O.  St.,  216;  Maxwell,  PI.  &  Pr.  [4th 
Ed.],  186 ;  Weisz  v.  Davey,  28  Neb.,  566.)  The  court  did 
not  err  in  denying  the  application  for  leave  to  file  an 
amended  affidavit.  {Reed  r.  Maben,  21  Neb.,  700 ;  Waples, 
Attachment  &  Garnishment,  101 ;  Seidentopfv.  Annabil,  6 
Neb.,  524.) 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  countj  court  of  Sioux 
county  by  the  plaintiff  against  the  defendants,  the  cause  of 
action  being  stated  in  the  petition  as  follows: 

'^  The  plaintifis  herein,  James  H.  Brookmire  &  Co.,  com- 
plain of  the  defendants  herein,  Burtis  Rosa  and  Daniel 
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Thompeon,  and  Rosa  and  Thompson,  for  that  there  is  due 
and  owing  said  plaintiffs,  from  the  said  defendants,  the  sum 
of  $650  on  account  of  goods  sold  and  delivered  by  the 
said  plaintiffs  to  the  said  defendants  at  the  said  defendants' 
request  Plaintiff  herein  therefore  prays  judgment  of  this 
court  for  $650  and  interest  thereon  from  this  date,  and 
costs  of  this  cause/' 

On  the  same  day  an  affidavit  for  an  attachment  was  filed, 
the  grounds  of  the  attachment  being  that  the  defendants 
were  about  to  '^  convert  their  property  and  a  part  thereof 
into  money  for  the  purpose  of  placing  it  beyond  the  reach 
of  their  creditors,  and  have  assigned,  removed,  and  dis- 
posed of,  and  are  about  to  dispose  of  their  property  and  a 
part  thereof  with  the  intention  to  defraud  their  creditors." 
An  undertaking  in  the  sum  of  $1,300  was  given  and  ap- 
proved. The  goods  of  the  defendants  were  thereupon 
seized  under  the  attachment,  and  being  perishable  were  sold 
by  an  order  of  the  court.  On  January  6,  1890,  an  attor-. 
ney  for  the  defendant  appeared  specially  and  moved  to 
quash  the  summons,  which  motion  was  overruled.  A 
motion  was  thereupon  filed  for  a  more  s^iecifio  statement, 
which  was  sutained.  On  the  same  day  the  defendants 
filed  a  motion  to  discharge  the  attachment,  and  supported 
the  motion  by  an  affidavit.  Leave  was  then  given  the  at- 
torneys for  the  plaintiff  to  file  an  amended  affiidavit  for  an 
attachment  in  which  a  new  ground  of  attachment  was  set 
forth.  The  motion  to  discharge  the  attachment  was  there- 
upon overruled. 

The  defendants  demurred  to  the  petition  upon  the  grounds: 
First^  that  the  plaintiff  had  not  legal  capacity  to  sue,  and, 
aecondy  because  the  facts  stated  therein  were  not  sufficient 
to  constitute  a  cause  of  action.  The  demurrer  was  over- 
ruled, and  the  defendants  not  desiring  to  plead  further, 
judgment  was  rendered  in  favor  of  the  plaintiff  for  the 
sum  of  $630.41.  We  find  no  order  for  the  proceeds  of 
the  attachment  property.     The  cause  was  taken  on  error 
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to  the  district  court.     The  record  of  the  proceedings  in 
that  court  is  as  follows : 

*'BcRTi8  Rosa  and  Daniel  H.  Thompson 

r. 
James  H.  Broormire  &  Co. 

^^Now  on  this  16th  day  of  April,  1890,  being  the  seo- 
oiid  day  of  the  regular  April,  1890,  term  of  the  said  court, 
this  cause  came  on  to  be  heard  upon  the  petition  in  error, 
and  the  transcript  of  the  proceedings  and  final  judgment 
of  John  W.  Hunter,  late  county  judge  of  said  Sioux 
county,  and  was  submitted  to  the  court,  on  consideration 
whereof  the  court  finds  that  there  is  error  in  said  judg- 
ment and  proceedings. 

'^  It  is  therefore  cousidereil  by  the  court  that  said  judg- 
ment and  said  order  overruling  defendants'  motion  to  dis- 
charge the  property  attached  in  said  cause  be,  and  the  same 
hereby  are,  reversed  at  the  costs  to  the  present  time  of  tlie 
defendants  in  error ;  that  the  attachment  heretofore  granted 
in  this  action  be,  and  the  same  hereby  is,  vacated  and  dis- 
charged,and  the  sheriff  is  required  to  return  to  plaintiffs  in 
error  all  the  property  taken  by  him  under  said  attachment, 
to  each  and  all  of  which  orders  the  defendants  in  error  by 
their  attorney  duly  except. 

^'  Whereupou  the  defendants  in  error  ask  leave  to  file  an 
amended  petition  herein,  setting  up  the  names  of  the  in- 
dividuals comprising  the  plaintiff's  firm,  which  is  granted 
by  the  court,  and  thirty  days  are  allowed  in  which  to  file 
said  amended  petition  and  thirty  days  are  allowed  plaint- 
iffs in  error  in  which  to  answer  thereafter.  Defendants  in 
error  ask  leave  to  file  an  amended  affidavit  of  attachment 
herein,  setting  up  the  individual  names  of  the  plaintiff's 
firm,  which  motion  is  overruled  by  the  court." 

There  is  a  certificate  of  the  clerk  showing  what  papers 
were  before  the  district  court,  from  which  it  appears  that 
there  was  no  bill  of  exceptions,  and  it  is  apparent  that  the 
district  court  heUl  the  proceeilings  insufficient  because  the 
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action  was  brought  in  the  name  of  John  H.  Brookmire  & 
Co.  Ab  to  Brookmire,  the  petition  and  proceedings  for 
attachment  were  unobjectionable.  His  name,  so  far  as 
appears,  was  given  in  full,  and  he  at  least  had  legal  capacity 
to  sue. 

The  demurrer  is  joint,  viz.,  that  the  plaintiffs  have  not 
legal  capacity  to  sue;  and  one  of  the  plaintiffs  being  shown 
to  have  legal  capacity  to  sue,  the  demurrer  cannot  be  sus- 
tained as  to  either.  There  is  a  material  difference  between 
a  case  of  this  kind  and  one  where  the  action  is  brought  in 
the  name  of  a  new  entity  differing  entirely  from  the  names 
of  the  individuals,  as  Brookmire  &  Co.  In  such  case  the 
new  name  does  not  indicate  the  Christian  names  of  any  of 
the  members  of  the  firm,  and  therefore  there  is  a  failure  to 
show  that  the  form  is  a  legal  entity.  This  objection  does 
not  apply  to  a  name  of  one  or  more  members  of  a  firm. 

Suppose  the  firm  name  was  ''James  H.  Brookmire,'' 
would  any  one  contend  that  he  would  not  have  legal 
capacity  to  sue  in  any  matter  relating  to  the  partnership 
affairs?  I  think  not.  No  doubt  a  plea  in  abatement 
might  be  filed  setting  up  any  facts  which  would  abate  the 
suit — such  as  the  name  itself  was  a  fiction  and  was  not 
that  of  an  individual;  that  there  was  a  defect  of  parties 
plaintiff  in  that  the  members  of  the  firm  were  not  given, 
etc  We  have  discussed  this  proposition  as  though  it  ap- 
peared that  the  plaintiffs  were  a  firm,  although  there  is  no 
allegation  to  that  effect  in  the  petition.  The  words  fol- 
lowing the  name  of  a  person,  ''&  Co.,''  usually  indicate 
that  others  than  the  person  named  have  an  interest  in  the 
business.  This  may  not  be  so  in  fact,  and  the  words  may 
be  explained  as  to  their  true  meaning.  In  the  case  at  bar 
this  is  sufficient,  unless  the  proper  objections  are  made,  to 
entitle  the  plaintiff  to  recover.  He,  so  far  as  appears,  is  an 
individual ;  and  although  he  may  have  associates  who  may 
be  joined,  yet,  if  not  so  joined,  he  may  maintain  the  action 
unless  objection  is  made  on  that  ground.     A  motion  no 
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doubt  may  be  filed  to  require  the  party  to  set  forth  the 
names  of  the  other  members  of  the  company,  if  there  are 
any,  or  the  defendant  may  plead  the  defect  in  abatement  of 
the  action  by  demurring  for  a  defect  of  parties  plaintiff; 
or,  where  the  defect  does  not  appear  on  the  faoe  of  the  peti- 
tion,  by  answer.  It  sometimes  happens  that  the  Co.  is  a 
mere  fiction,  and  may  be  so  in  this  case.  It  is  evident  that 
the  plaintiff  Brookmire  may  maintain  the  action,  and  the 
demurrer,  as  it  applies  to  all  plaintiffs,  was  improperly  sus- 
tained. 

An  amendment  of  an  affidavit  for  an  attachment  is 
proper,  where  it  will  be  in  furtherance  of  justice,  even  on 
the  hearing ;  but  no  new  cause  of  attachment  which  existed 
at  the  beginning  of  the  action  can  be  assigned,  as  a  party 
must  state  all  his  grounds  therefor  when  the  action  is 
brought,  and  cannot  bring  new  ones  by  amendment  The 
judgment  of  the  district  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings. 


Reversed  and  remanded. 


The  other  judges  concur. 

ii  ■  ^ 


53  m  Jane  Holliday  et  al.  v.  William  B.  Brown. 

[Filed  Mabch  16, 1692.] 

1.  Summons:  Service:  Husband  and  Wife  Where  an  action 
ia  bronght  against  a  baeband  and  wife,  tbe  latter  mast  be  law- 
fully served  with  process,  or  appear  voluntarily  in  the  case,  to 
be  bonnd  by  tbe  judgment. 

3.  Supreme  Court :  Opinions:  Syllabus.  There  is  an  nnwrit- 
ten  rale  in  this  court  that  the  members  thereof  are  bonnd  only 
by  the  points  stated  in  the  syllabus  of  each  case.  Each  Judge 
in  the  body  of  an  opinion  necessarily  must  be  permitted  to  state 
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hifl  reasons  in  his  own  way,  withoat  binding  the  mem))er8  of 
the  coart  to  assent  to  all  snch  reasoning,  although  they  may 
ooncai  in  the  conclosions  reached. 

Motion  for  rehearing  of  case  reported  33  Neb.,  657. 
Seeae  &  Gilhes<m^  and  Bowman  &  Smithy  for  the  motion. 

Maxweix,  Ch.  J. 

A  motion  for  a  rehearing  has  been  filed  in  this  case,  ac- 
companied with  very  full  and  elaborate  briefs.  The  principal 
ground  upon  which  a  rehearing  is  sought  is  that  the  serv- 
ice of  summons  on  Jane  Holliday  in  the  former  suit  was 
sufficient  and  we  are  referred  to  the  case  of  Palmer  v.  Belcher , 
21  Neb.,  58,  to  support  that  proposition.  In  that  case  the 
return  was,  ^'  On  the  23d  day  of  August,  1884, 1  served  the 
same  on  the  within  named  defendant,  H.  J.  Palmer,  by 
leaving  a  copy  of  the  within  summons  with  George  Palmer, 
and  by  him,  the  said  George  Palmer, -in  my  presence  at  the 
time  of  said  service  delivered  the  same,  being  a  true  copy  of 
the  within  summons  with  all  indorsements  thereon,  certified 
by  me  to  be  a  true  copy,  to  said  H.  J.  Palmer.*'  This  re- 
turn was  duly  signed  by  the  officer  and  it  was  held  suffi- 
cient It  is  said  (p.  60) :  **  The  return  clearly  shows  that 
the  copy  was  delivered  to  plaintifi^  in  error  in  the  presence 
and  by  the  act  of  the  sheriff,  although  passing  through  the 
hand  of  another.  It  was  clearly  the  act  of  the  sheriff,  and 
it  would  have  been  perfectly  competent  for  him  to  have  re- 
turned that  he  delivered  the  copy  to  plaintiff  in  error  instead 
of  stating  the  manner  of  delivery  as  he  did.  Had  the 
sheriff  requested  George  Palmer  to  return  to  him  the  sum- 
mons and  he  then  have  handed  it  to  plaintiff,  the  serv- 
ice would  have  been  perfect.  Why  any  more  so  than  for 
George  to  hand  it  at  once  to  plaintiff?  Suppose  plaintiff 
had  been  so  situated  as  to  be  just  out  of  the  direct  reach  of 
the  sheriff,  and  another  person  standing  between  and  in  the 
reach  of  both  had  taken  the  copy  from  the  hand  of  the 
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sheriff  and  handed  it  to  plaintiff,  as  was  possibly  done  in 
this  case,  why  woald  the  service  not  have  been  good? 
We  can  see  no  reason  for  holding  it  otherwise,  even  tliough 
the  return  had  been  made  in  the  language  of  the  one  in  the 
case  at  bar/' 

In  Morse  v.  Engle^  28  Neb.,  534,  a  wife  had  joined  with 
lier  husband  in  a  mortgage  of  the  homestead.  An  action 
was  afterwards  brought  to  foreclose  the  mortgage  and  a 
decree  of  foreclosure  and  sale  rendered.  Afterwards  the 
wife  brought  an  action  to  vacate  the  decree  upon  the 
ground  that  she  had  not  voluntarily  executed  the  mort- 
gage, that  there  was  no  consideration  therefor,  and  that 
she  was  not  served  with  summons  in  the  action  of  fore- 
closure. In  that  case  the  officer  called  at  the  residence  of 
the  husband,  who  stated  that  his  wife  was  entertaining 
company  in  the  parlor.  The  officer  thereupon  handed  a 
copy  of  the  summons  to  the  husband  to  deliver  to  his  wife, 
which  it  is  claimed  he /ailed  to  do.  The  records  also  show 
that  two  reputable  attorneys  appeared  for  the  wife  in  the 
action  to  foreclose,  and  seem  to  have  made  all  the  defenses 
they  deemed  available.  The  court  below  dismissed  the 
action  and  the  defendant  appealed.  The  judgment  of  the 
court  below  was  affirmed  because  there  was  a  failure  on 
the  part  of  the  wife  to  show  duress  or  that  she  had  any 
defense  to  the  action.  In  the  body  of  the  opinion  Judge 
Cobb  uses  language  from  which  it  may  be  inferred  that 
the  service  was  considered  sufficient,  and  in  the  syllabus 
fails  to  state  all  the  facts  upon  which  the  decision  is  based; 
hence,  in  those  respects  the  opinion  may  be  misunderstood. 
It  is  an  unwritten  rule  of  this  court  that  members  thereof 
are  bound  only  by  the  points  as  stated  in  the  syllabus  of 
each  case.  Necessarily  each  judge,  in  writing  an  opinion, 
must  be  permitted  to  state  his  reasons  for  the  decision  in  his 
own  way,  and  the  failure  to  dissent  therefrom  in  any  mat- 
ter, not  stated  in  the  syllabus,  is  not  to  be  taken  as  assent 
to  the  same.    The  syllabus  in  Morse  v.  Engle  will  be 
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amended  to  include  a  fall  statement  of  the  leading  facta  in 
that  case. 

In  the  case  at  bar  the  uncontradicted  testimony  shows 
that  the  officer  handed  a  copy  of  the  summons  to  the  hus- 
band to  be  by  him  handed  to  the  wife;  that  the  officer 
and  the  husband  were  about  thirty  feet  from  the  house; 
that  tlie  officer  staid  some  ten  or  fifteen  minutes  in  conver- 
sation with  the  husband ;  that  he  saw  the  wife  through  the 
window  in  the  house,  but  made  no  attempt  to  serve  the 
summons  on  her  personally.  It  is  true  he  testifies  that  as 
he  turned  to  go  away  he  saw  the  husband  hand  the  copy  to 
the  wife.  At  that  time  is  evident  that  he  was  several  rods 
from  the  house  and  it  is  pretty  certain  that  he  could  not 
identify  the  paper  at  that  distance.  In  addition  to  this 
both  husband  and  wife  testify  that  the  copy  was  not  deliv- 
ered to  the  wife,  and  that  she  had  no  notice  of  the  suit. 
Yet  the  court  instructed  the  jury  in  efiTect  that  such  service 
was  sufficient.  This  was  prejudicial  error.  To  be  bound 
by  a  judgment  the  wife  must  be  lawfully  served  with 
process  or  appear  voluntarily  in  the  action,  otherwise  the 
judgment  cannot  be  sustained.  There  is  no  error  in  the 
former  opinion  in  this  case  and  a  rehearing  ia 

Denied. 
Post,  J.,  concurs. 

NoBYAL,  J.^  took  no  part  in  the  above  opinion. 
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R.  E.  Childs  v.  State  op  Nebraska. 

[Filed  Mabch  16,  1892.] 

Criminal  Law:  Reason  able  Doubt.  In  «  proaecaiioD  for  grand 
Iftroeny  the  ooart  instrnctod  the  jary:  **  On  the  qneetion  of  rea- 
sonable donbt  the  oonrt  inetmcts  the  Jnry  that  the  term  '  rea- 
sonable doabty*  aa  need  in  these  Inatractiona,  means  a  donbt 
which  has  some  good  reason  for  it  arising  oat  of  the  evidence  in 
the  case;  snch  a  donbt  as  yon  are  able  to  find  a  reason  in  the 
evidence  for,'*  et&  AM,  Erroneons,  and  canse  for  revenal  of 
the  Judgment. 

Error  to  the  district  court  for  Grage  county.  Tried 
below  before  Appeixjet,  J. 

« 

A,  Hardy,  for  plaintiff  in  error^  cited,  as  to  the  instruc- 
tions :  Cowan  v.  State^  22  Neb.,  519 ;  Commonweaith  v.  Web- 
ster, 6  Cush,  [Mass.],  295. 

George  H.  Hastings,  Attorney  General,  contra,  cited,  on 
the  same  point:  Lineoln  v.  Smith,  28  Neb.,  762;  Murphy 
V.  Stale,  15  Id.,  383;  Gray  v.  Farmer,  19  Id.,  69;  SZ.  Louis 
r.  State,  8  Id.,  405;  Parish  t?.  Stale,  14  Id.,  60;  OzmpbeU 
V.  Holland,  22  Id.,  687;  R.  R.  Co,  v.  Finlayson,  16  Id., 
678. 

Maxwell,  Ch.  J. 

The  plaintiff  in  error  was  tried  in  the  district  court  of 
Gage  county  upon  an  information  charg^ing  him  and  one 
George  Weisen  with  unlawfully  and  feloniously  stealing 
and  carrying  away  eighteen  sacks  of  the  value  of  $3.60, 
and  forty-one  bushels  of  flaxseed  of  the  value  of  $40.80. 
He  was  found  guilty  by  the  jury  and  sentenced  to  impris- 
ment  in  the  penitentiary  for  one  year  and  six  months. 
The  court  instructed  the  jury  as  follows : 

''On  the  question  of  reasonable  doubt  the  court  instructs 
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the  jurj  that  the  term  'reasonable  doubt/  as  used  in  these 
instmctionSy  means  a  doubt  which  has  some  good  reason  for 
it  arising  out  of  the  evidence  in  the  case;  such  a  doubt  aa 
you  are  able  to  find  in  the  evidence  a  reason  for;  it  means 
such  a  doubt  as  would  cause  a  prudent  man  to  hesitate  be- 
fore accepting  as  true,  and  acting  upon  any  matters  alleged 
or  charged  in  the  graver  and  more  important  affairs  of  life. 
As  applied  to  evidence  in  criminal  cases  it  means  an  actual 
and  substantial  doubt  growing  out  of  the  unsatisfactory 
nature  of  the  evidence  in  the  case.  It  does  npt  mean  doubt 
which  arises  from  some  mere  whim  or  vagary,  or  from  a 
mere  groundless  surmise  or  guess;  and  while  the  law  re- 
quires you  to  be  satisfied  from  the  evidence  of  the  defend- 
ant's guilty  beyond  a  reasonable  doubt,  it,  at  the  same  time, 
chaises  you  not  to  go  outside  of  the  evidence  to  hunt  up 
doubts  upon  which  to  acquit  the  defendant/' 

In  Cbwan  v.  State,  22  Neb.,  520,  an  instruction  like  that 
under  consideration  was  held  erroneous.  This  decision  waa 
reaffirmed  in  Carr  v.  StaJte,  23  Neb.,  749,  and  is  the  law  of 
this  state.  The  instruction  was  clearly  erroneous.  The 
judgment  of  the  district  court  is  reversed  and  the  causa 
remanded  for  further  proceedings. 

BEy£BS£D  AND  REMANDED. 

The  other  judges  concur. 


84    237 
KS    766 


D.  B.  Byrum  et  al.  v.  W.  A.  Peterson  bt  al. 

[FiLKD  Maboh  16,  1893.] 

Liquors.  Mandamus  Obantsd  at  Chambbhs  to  Rxvokb  Li- 
OBNSB.  A  romonstranee  agi^nai  Um  iasiiaiioe  of  a  lioenae  for 
tlM  sale  of  Intozioatiiig  liqaon  was  duly  filed  with  the  lieena- 
ing  board  in  which  caoaea  filial  to  the  graQting  of  a  lioenaa  were 
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MBigned  and  proof  introdooed  tending  to  unstain  saeh  charges. 
The  board  OTermled  tbo  nmonstraDoe  and  giantod  a  lioonae  to 
the  applicant;  wherenpon  the  remonstrants  appealed  to  the 
district  court  and  afterwards  applied  to  a  Judge  of  the  district 
oonrt  at  chambers  for  a  peremptory  writ  of  suifufamiM  to  compel 
the  board  to  roToke  the  license  nntil  the  decision  on  the  appeaL 
The  Jndge  thersapon  granted  the  writ  SM^  There  being  no 
controTorsy  as  to  the  essential  facts  as  aboTO  stated,  the  Jndge 
had  authority  to  grant  the  writ 

Errob  to  the  district  court  for  Antelo{)e  county.    Tried 

below  before  Powers,  J. 

■ 

CL  C,  Jones,  B,  B.  Wiltey,  and  Mberl  &  Ghmdring,  for 
plaintiffs  in  error,  cited :  People  v.  Meakin^  10  N.  Y.  Sap., 
161 ;  PeopU  v.  St.  L.  &  8.  F.  R.  Ch.,  47  Hun  [N.  Y.], 
643 ;  People  v.  Orem  Idand  Waier  Cb.,  66  Id.,  76 ;  Am. 
Water  Works  Ob.  v.  State,  31  Neb.,  446;  State  v.  Super- 
wars,  64  Wis.,  220 ;  Schend  v.  Aid  Society,  49  Id.,  237. 

O.  A.  WiUiams,  and  N.  D.  Jaokson,  oontrct^ 

Maxwell  Ch.,  J. 

The  plaintiffs  are  trustees  of  the  village  of  Elgin,  Ante- 
lope county,  and  the  defendants  in  error  residents  of  that 
village.  On  the  4th  of  August,  1891|One  Stark  Inghram 
filed  a  petition  with  the  village  board  of  Elgin  for  a  license 
to  sell  intoxicating  drinks.  On  the  21st  of  that  month  the 
plaintiff  herein  signed  a  remonstrance  against  the  issuance 
of  said  ifcense,  and  as  a  canse  therefor  alleged:  First,  that 
the  appellant  was  not  a  law-abiding  citizen ;  second^  that 
the  petition  was  not  signed  by  the  requisite  number  of 
freeholders,  eta 

A  number  of  supplemental  remonstrances  were  filed 
which  need  not  be  noticed.  A  time  was  set  for  the  hear- 
ing of  the  remonstrances  and  afterwards  a  license  was 
issued  to  Inghram.  An  appeal  was  taken  to  the  district 
court.     The  plaintiffs  thereupon  applied  to  Judge  Powers 
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for  a  mandamus  to  compel  the  revocation  of  the  license. 
The  judge  after  hearing  the  evidence  granted  a  peremptory 
writ  requiring  the  licensing  board  to  revoke  the  license  in 
qoestion. 

The  principal  contention  of  the  plaintiffs  in  error  is  that 
iflsoee  of  fact  were  involved  in  the  case,  which  should  have 
been  submitted  to  a  jury.  If  such  was  the  case  then  the 
judgment  should  be  reversed.  {Am.  Wutet*,  etc,,  Co.  v.  State, 
81  Neb.,  446;  Schend  v.  Aid  Society,  49  Wis.,  237 ;  State  v. 
SuperviaorSy  64  Id.,  220.)  We  are  of  the  opinion,  however, 
that  no  issues  of  fact  were  involved  in  the  case. 

All  the  testimony  shows  that  the  remonstrance  was 
overruled  and  an  appeal  taken  to  the  district  court.  The 
objections  stated  in  the  remonstrance,  if  sustained,  would 
prevent  the  granting  of  a  license  to  Inghram.  Testimony 
seems  to  have  been  taken  in  support  of  these  charges,  and 
upon  an  appeal  to  the  district  court,  the  license  should  have 
been  recalled.  Upon  these  points  there  is  no  conflict.  It 
was  therefore  the  duty  of  the  board  to  recall  the  license 
until  the  determination  of  the  appeal.  (State  v.  Bays,  31 
Neb.,  514.)  In  this  case  it  is  said:  ^^It  must  be  con- 
ceded that  the  traffic  in  intoxicating  drinks  is  an  evil. 
The  law  has  therefore  hedged  it  about  with  restrictions  so 
that  the  evil  may  be  reduced  to  the  lowest  possible  limit. 
The  applicant  therefore  must  be  a  person  of  good  moral 
character  and  able  to  give  a  bond,  with  approved  sureties, 
in  the  sum  of  $5,000.  He  must  not  keep  a  disorderly 
house,  nor  furnish  liquor  to  minors  or  drunkards,  or  to 
any 'one  in  sufficient  quantities  to  produce  intoxication; 
and  he  is  liable  for  all  damages  which  the  community  or 
individuals  may  sustain  from  the  traffic.  The  law  also 
recognises  the  fact  that  persons  who  apply  for  license  may 
not  be  possessed  of  a  good  moral  character,  may  not  have 
heretofore  obeyed  the  law  in  keeping  an  orderly  house,  or 
aa  to  furnishing  liquor  to  drunkards  or  minors,  or  per- 
mitted the  saloon  or  place  of  business  to  be  a  rendezvous 
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for  youDg  men  who  from  social  pleasure  are  led  into  evil 
waya.  The  whole  oommunity,  therefore,  is  intereated  in 
requiring  applioanta  for  license  to  sell  intoxicating  drinks 
to  possess  all  the  qualifications  which  the  law  designates, 
and  that  th^  shall  perform  all  the  obligations  imposed  by 
the  same.  The  remonstrants,  therefore,  must  be  heard, 
and,  if  an  appeal  is  duly  taken  to  the  district  court,  such 
appeal  disposed  of  before  the  license  can  be  issued/' 
What  is  said  in  that  case  is  applicable  in  this.  (See,  also, 
^U  V.  Bays,  31  Ne>>.,  614.) 

There  being  no  issues  of  fact,  to  try  the  judge  at  cham- 
bers had  authority  to  grant  the  writ.  There  is  no  error  in 
the  record  and  the  judgment  !• 

Affirmed. 
The  other  judges  concur. 


A.  &  N.  R.  Co.  V.  August  Boerneb. 

[Filed  Masch  16, 1883.] 

1.  Eminent  Domain:  Town  Lots:  Elkmbnts  ov  Damage 
Where  aeTeral  oontigaooB  town  lots  are  used  and  treated  by  tbe 
owner  as  one  property,  in  estimating  his  damages  occasioned  by 
tbe  appropriation  by  a  railroad  company  of  one  of  snch  lots  and 
parts  of  two  others  for  its  right  of  way,  the  iojnry  to  the  entire 
property  should  be  considered,  althongh  the  petition  filed  hj  the 
railroad  company  for  the  appointment  of  commissloneii  only 
describes  the  lots  acroes  which  the  road  is  looatedi 


:  Award:  Appeal:   The  Judombnt  of  a   DnrBicr 

Court  on  appeal,  from  an  award  of  damages  la  oondemnatioa 
proceedings,  is  condnslTe  npon  the  parties  as  to  all  questions 
actually  litigated  therein,  and  as  to  all  matters  neoessarUy 
within  the  issne  joined,  although  not  formally  litigated.  Bale 
applied. 

:  Closivo  Stbsst:  Action  bt  Adjacent  Owneb.    The 
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defendant  company  constrncted  its  road  across  plaintiff's  real 
estate  and  permanently  obstructed  a  public  street  upon  which 
the  property  abuts  at  a  distance  of  several  hundred  feet  from 
the  premises.  Hdd^  That  the  owner  could  maintain  a  suit  at 
law  for  the  damages  sustained  by  reason  of  the  closing  of  the 
street. 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Broady,  J. 

T.  M,  Marquettj  J.  W.  Detoeeae,  and  E,  W.  Thomas,  for 
plaintiff  in  error: 

The  trial  in  the  district  court  determined  the  amount  of 
damages  due  to  Boerner.  (Mills,  Eminent  Domain,  sec. 
216;  Montmorency  Gh^avel  Road  Co.  v.  Stockton^  43  Ind., 
828 ;  Blakdy  v.  R.  Co.,  26  Neb.,  207;  Laflln  v.  R,  Co.,  33 
Fed.  Rep.  [Wis.],  422;  C,  K.  &  N.  R.  Co.  v.  Wiebe,  25 
Neb.,  847;  F.,  E.  &  M.  V.  R.  Co.  v.  Whalen,  11  Id.,  585.) 
Where  a  portion  of  the  real  estate  is  taken,  the  remedy  by 
statute  for  all  damages  is  exclusive.  {C.  &  H.  F.  R.  Co.  v. 
Gardner,  32  Am.  &  Eng.  R.  Cases,  243  and  notes;  R.  V. 
R.  Co.  V.  Fellers,  16  Neb.,  169  ;  M.  P.  R.  Co.  v.  Hays,  15 
Id.,  227;  Gari^s  Adm'r  v.  R.  Co.,  36  Mo.,  222 ;  Hanford 
V.  R.  Co.,  42  N.  W.  Rep.  [Minn.],  596;  Lake  Sup.  Land 
Co.  V.  Emerson,  38  Id.,  200;  Pierce,  Railroads,  211; 
Phijyps  V.  R.  Co.,  7  Atl.  Rep.  [Md.],  556.)  Having  a 
right  to  build  and  operate  a  railroad  over  the  ground  con- 
demned, the  company  necessarily  had  the  right  to  reach 
this  ground.  {Babcook  v.  R.  Co.,  9  Met.  [Mass.],  656; 
8hep.,  Touch.,  89;  1  Redfield's  R.  R.  Cases,  279,  and  note 
on  pp.  283,  284.) 

John  Oagnofn,  and  C.  Gillespie,  oorUra,  cited,  as  to  the 
plea  of  estoppel  and  res  adjitdicata :  Hartley  v.  Gregory, 
9  Neb.,  279 ;  8  Wait's  A.  &  D.,  537;  Wadsworth  v.  Cbn- 
ndl,  104  111.,  369;  WUchv.  Phelps,  16  Neb.,  516;  RusseU 
V.  Place,  4  Otto  [U.  8.],  606;  Bingham  v.  McDowell,  19 
Neb.,  413. 
19 


242  NEBRASKA  REPORT&         [Vol.  34 


A.  A  N.  R.  Co.  Y.  Boerner. 


NORVAL,  J. 

This  action  was  brought  in  the  court  below  bj  August 
Boerner,  the  defendant  in  error,  to  recover  damages  hj 
reason  of  the  construction  of  the  Atchison  &  Nebraska 
railroad  near  his  real  estate,  in  the  town  of  Bulo.  There 
was  a  trial  to  a  jury,  who  assessed  the  damages  at  $1,600. 
The  defendant's  motion  for  a  new  trial  was  overruled  and 
judgment  entered  on  the  verdict,  to  reverse  which  the  rail- 
road company  brings  error. 

The  property  iu  question  is  lots  6,  6,  7,  and  8,  in  block 
2,  in  Rouleau  &  Bedard's  addition  to  the  town  of  Bulo. 
The  lots  are  bounded  on  the  east  by  Commercial  street,  and 
on  the  north  by  Rouleau  street.  There  is  an  alley  running 
north  and  south  through  the  center  of  the  block.  Lots  7 
and  8  run  east,  fronting  upon  Commercial  street,  and  the  rear 
ends  abutting  upon  the  alley.  Lots  5  and  6  run  north  and 
south,  abutting  against  lot  7  and  fronting  on  Rouleau  street 
Lot  6  lies  along  Commercial  street,  and  lot  6  adjoins  lot 
6  on  the  west  Lot  4  in  the  same  block  lies  between  lot 
6  and  the  alley.  On  lot  6  there  is  a  two-story  frame 
brewery  building  used  and  operated  by  the  defendant  in 
error.  There  is  also  upon  the  lots  a  residence,  ice  houses 
and  outbuildings. 

In  1886  the  plaintiff*  in  error  constructed  its  line  of 
railroad  in  the  center  of  said  alley,  running  north  and 
south,  extending  through  the  next  two  blocks  south  of 
block  2,  thence  curving  to  the  east  across  Commercial 
street,  making  a  deep  excavation  across  the  street  which 
completely  obstructed  the  travel  thereon,  A  high  embank- 
ment was  constructed  through  block  2  for  the  road-bed, 
and  a  trestle  bridge  was  built  across  Rouleau  street,  near 
the  northwest  corner  of  Boerner's  property^  so  as  not  to 
impede  the  travel  upon  the  street. 

Prior  to  the  location  and  construction  of  the  railroad  the 
plaintiff^  in  error  caused  to  be  condemned,  for  right  of  way 
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purposes,  said  lot  4  and  the  west  thirty-five  feet  off  the  rear 
ends  of  said  lots  7  and  8|  and  deposited  with  the  county 
judge^  as  provided  by  law^  the  amount  of  damages  assessed 
by  the  commissioners.  From  the  award  an  appeal  was 
taken  to  the  district  court.  The  defendant  in  error  was  a 
party  to  the  condemnation  proceedings,  as  was  also  one 
Charles  Gagnon,  who  claimed  an  interest  in  lot  4.  Judg- 
ment was  rendered  in  the  district  court  for  (700  as  dam- 
ages  sustained  by  reason  of  the  appropriation  of  lot  4,  which 
sum  was  apportioned  between  Boerner  and  Gragnon  accord- 
ing to  their  respective  interests  in  the  lot,  after  deducting 
the  amount  of  taxes  on  the  lot  due  the  county.  Boerner 
accepted  and  receipted  for  his  share  of  the  money,  and  in« 
the  arrangement  allowed  the  railroad  company  $150  for  the- 
dwelling  house  which  stood  on  lot  4,  and  he  subsequently 
moved  the  building  therefrom  onto  lot  7  in  question,  where 
he  has  since  resided.  The  sum  of  $100  was  assessed  for 
the  taking  of  the  portions  of  lots  7  and  8,  the  greater 
amount  of  which  went  to  the  county  treasurer  in  payment 
of  the  taxes  charged  against  the  lots. 

It  is  contended  by  the  railroad  company  that  the  defend- 
ant in  error  is  estopped  by  the  adjudication  in  the  con- 
demnation proceedings  from  prosecuting  this  action.  The 
soundness  of  this  position  depends  upon  whether  the  mat- 
ters now  sought  to  be  litigated  were  directly  involved  ii> 
the  former  litigation.  If  they  were^  this  suit  cannot  be 
maintained,  for  the  judgment  of  a  court  having  cognizance 
of  the  subject-matter  is  conclusive  upon  the  parties  thereto^ 
as  to  all  questions  therein  actually  litigated^  as  well  as  all 
matters  necessarily  within  the  issue  joined,  although  not 
formally  litigated.  (Wells,  Kes  Adjudicata^  sees.  10,  217.) 

The  undisputed  testimony  discloses  that  lots  4,  6,  6,  ly 
and  8  in  said  block  2  lie  contiguous  to  each  other,  upoD 
which  the  defendant  in  error  had  resided  for  nearly  a  quar- 
ter of  a  century  prior  to  the  location  of  the  railroad,  and 
had  operated  the  brewery  situated  on  one  of  the  lots.     All 
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the  lots  at  the  time  of  the  proceedings  to  condemn  lot  4 
and  parts  of  lots  7  and  8  were  improved  and  used  as  one 
property.  The  land-owner  had  the  right  to  have  consid- 
ered the  depreciation  in  value  of  the  portion  of  his  prop- 
erty not  taken,  resulting  from  the  proper  construction  and 
careful  operation  of  the  road  over  his  premises,  the  meas- 
ure of  his  damages  being  the  value  of  the  strip  actually 
appropriated  and  the  diminution  in  value  of  the  portion 
remaining.  Although  but  a  part  of  the  lots  are  described  in 
the  proceedings  to  condemn,  yet  neither  the  commissioners 
nor  the  district  court  on  appeal  from  the  award,  were  con- 
fined in  their  investigation  to  the  damages  done  to  the  lots 
mentioned  in  the  petition  for  the  appointing  of  commis- 
.siouers.  It  was  proper  for  the  commissioners  and  the  jury 
to  consider  the  direct  effect  of  the  location  of  the  road  upon 
the  entire  tract.  Any  other  rule,  would  put  it  in  the  power 
of  a  railroad  company  to  limit  the  amount  of  damages  in 
condemnation  proceedings,  by  describing  in  the  petition  to 
the  county  court  for  the  appointment  of  commissioners  to 
condemn  its  right  of  way,  a  portion  of  the  tract  over  which 
its  road  is  to  be  constructed.  The  rule  for  which  we  con- 
tend is  fully  sustained  by  the  authorities. 

In  Wilmes  v.  M.  A  N.  W.  By.  Co.,  29  Minn.,  242, 
plaintiff  was  the  owner  of  120  acres  of  land,  consisting  of 
three  forties  in  a  line  from  east  to  west  which  he  occupied 
and  used  as  a  farm,  his  residence  being  upon  the  east  forty. 
The  railroad  corporation  having  located  the  line  of  its  rail- 
way across  the  two  westerly  forties,  commenced  proceed- 
ings for  condemnation,  describing  in  the  petition  only  the 
two  forties  through  which  the  road  crossed.  It  was  held 
that  the  owner  was  entitled  to  have  considered  as  an  ele- 
ment of  damages  the  effect  of  the  appropriation  of  the  right 
of  way  upon  the  entire  120  acres  of  land. 

In  Sheldon  v.  M.  &  ^.  L.  By.  Co.,  29  Minn.,  318,  the 
tract  of  land  contained  about  thirty  acres,  a  part  of  which 
had  been  laid  out  and  platted  into  village  lots,  but  the 
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owner  ooutinued  to  use  the  whole  tract  as  one  farm.  The 
railroad  company  filed  its  petition  to  acquire  the  right 
of  way  across  the  land  by  condemnation,  in  which  was  de- 
scribed only  the  particular  lots,  according  to  the  plat 
through  which  the  line  of  road  was  located,  and  made  no 
mention  of  the  remainder  of  the  tract.  It  was  decided 
that  the  land-owner  was  not  limited  in  the  damages  he  was 
entitled  to  recover  to  the  lots  described  in  the  petition,  but 
was  entitled  to  compensation  for  damages  done  to  the  whole 
tract  out  of  which  the  right  of  way  was  taken,  and  that  it 
was  not  necessary  that  the  land-owner  should  have  the 
description  in  the  petition  corrected  so  as  to  iuclude  the 
entire  tract. 

In  ChAmmins  v.  Des  Moines  &  St.  L.  R,  Co.,  63  la.,  397, 
proceedings  were  instituted  by  the  railway  company  for  the 
condemnation  for  right  of  way  purposes,  one  of  two  contig- 
uous city  lots  owned  and  occupied  by  Cummins  as  one 
property.  But  one  lot  was  described  in  the  proceedings. 
It  was  held  that  he  was  entitled  to  compensation  for  the 
injury  to  the  property  as  a  whole. 

Poti  Huron  &  8.  W,  Ry,  Go,  v.  Voorheis,  50  Mich., 
506,  was  a  proceeding  to  condemn,  for  right  of  way  and 
depot  grounds,  one  of  six  lots  owued  and  occupied  by 
Voorheis  as  a  homestead.  The  lots  were  divided  by  an 
alley.  The  petition,  in  describing  the  land  sought  to  be 
appropriated,  only  refers  to  one  lot.  It  was  ruled  that  the 
award  of  damages  could  not  be  confined  to  the  portion  ac- 
tually taken,  but  must  cover  such  actual  injury  as  is  done 
to  the  entire  homestead,  including  the  easement  in  the 
alley. 

The  same  principle  was  recognized  by  this  court  in  the 
case  of  N.  E.  N.  R.  Co.  v.  Frazier,  25  Neb.,  42.  Max- 
WELL,  J.,  in  the  opinion  says:  ^'The  rule  is,  that  where  a 
railway  runs  through  an  entire  tract,  the  land-owner  is 
entitled  to  all  the  damages  which  result  to  him  from  the 
taking.     He  is  not  limited  to  the  lands  described  in  the 
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|>etition  of  the  railway  compauy,  nor  the  award  of  the 
commissioners,  but  may  show  the  facts  and  circumstances 
and  direct  effect  upon  his  land,  accompanying  or  flowing 
from  such  appropriation,  *  *  *  In  other  words,  just 
compensation  for  real  estate  taken  or  damaged  entitles  t)ie 
owner  of  several  descriptions  used  as  one  farm  or  body  of 
land  to  compensation  for  injury  to  the  whole,  although  the 
right  of  way  extends  across  but  one  or  two  of  the  subdi- 


visions." 


To  the  same  effect  are  K.  C,  E.  &  S,  R.  Co.  v.  MerriUy 
.  25  Kan.,  421 ;  A.&N.  R  Co.  v.  Ootigh,  29  Id.,  94;  Parks 
V.  Wisconsin  Central  R,  Co.y  33  Wis.,  413;  Hartshorn  v. 
B,y  C.  R.  A  N.  R.  Co.,  52  la.,  613. 

At  the  trial  tlie  defendant  in  error  was  permitted  to 
prove  that  the  company  constructed  through  the  block  in 
question,  a  grade  for  its  road-bed  to  the  height  of  twenty 
three  feet ;  that  since  its  construction  the  rains  have  washed 
the  dirt  from  the  grade  onto  the  remaining  portion  of 
his  lots  to  the  depth  of  several  inches;  that  the  engines 
throw  dust,  soot,  smoke  and  sparks  upon  the  property; 
that  the  buildings  are  in  danger  of  being  destroyed  by  fire 
from  sparks  cast  from  the  engine,  and  by  reason  thereof 
he  is  unable  to  obtain  any  insurance.  He  was  also  per- 
mitted, over  defendant's  objections,  to  prove  the  value  of 
the  property  before  the  railroad  was  built  and  its  value  im- 
mediately after  its  construction.  This  testimony  was  clearly 
incompetent. 

The  evidence  shows  that  the  railroad  was  staked  out  at 
the  time  the  condemnation  proceedings  were  commenced, 
and  that  the  road  was  subsequently  constructed  on  the  line 
thus  located.  The  assessing  of  the  damages  for  the  ap- 
propriation of  a  portion  of  Boerner's  property  covered  all 
damages  to  the  whole  property  occasioned  by  the  location 
and  construction  of  the  road  across  the  premises.  (G,  jC 
4b  N.  R.  Co.  V.  Wiebe,  25  Neb.,  547.)  The  legislature  has 
provided  a  mode  for  determining  the  damages  where  any 
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portion  of  the  owner's  property  is  taken  for  railroad  pur- 
poses. In  such  case  the  damages  are  to  be  appraised  by 
commissioners  appointed  by  the  county  judge  for  that  pur- 
pose, and  if  either  party  is  dissatisfied  with  the  award,  an 
appeal  may  be  taken  to  the  district  court.  Boerner  was 
entitled  to  have  all  proper  elements  of  damage  considered 
by  the  commissioners,  and,  if  they  failed  to  do  so,  he  can- 
not afterwards  maintain  an  action  to  recover  damages  thus 
omitted,  which  were  necessarily  involved  in  the  issues  in 
the  condemnation  proceedings,  and  which  he  was  bound  to 
present  for  their  consideration  therein. 

It  is  contended  by  counsel  for  defendant  in  error  that  in 
the  condemnation  case  no  compensation  was  made  for  dam- 
ages sustained  by  reason  of  the  building  of  the  railroad 
across  Buleau  and  Commercial  streets  and  in  the  alley 
through  said  block  2. 

The  evidence  shows  that  the  property  was  not  damaged 
by  the  construction  of  the  railroad  across  Buleau  street 
It  was  spanned  by  a  bridge  which  permitted  the  street  to 
be  used  by  the  public  the  same  as  before  the  road  was  built. 
It  will  be  conclusively  presumed  that  the  depreciation  in 
value  of  the  property  by  reason  of  the  building  of  the 
road  in  the  alley,  if  any,  was  considered  and  allowed  by 
the  commissioners.  After  the  railroad  company  had  ap- 
propriated to  its  use  lot  4  and  parts  of  lots  7  and  8,  the 
alley  was  no  longer  of  any  value  to  defendant  in  error,  for 
he  could  not  use  it  for  the  puq)ose  of  ingress  to  and  ^ress 
from  the  remainder  of  his  lots.  This  fact  was  doubtless 
taken  into  consideration  in  the  condemnation  case  and 
proper  compensation  allowed;  therefore,  had  that  portion 
of  the  property  taken  by  the  railroad  company  been  sold 
to  an  individual  and  the  purchaser  closed  the  alley,  Boerner 
could  not  have  recovered  damages  because  he  suffered  none, 
and  for  the  same  reason  he  is  not  entitled  to  compensation 
in  this  case  for  the  building  of  the  road  in  the  alley. 

The  only  remaining  point  to  be  considered  relates  to  the 
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obstrnction  of  Commercial  street.  That  defendant  in  error 
yfBs  entitled  to  compensation  for  the  depreciation  in  the 
value  of  his  property  occasioned  by  the  closing  of  the 
street,  there  is  no  room  for  <)onbt.  {Oottsckalk  v.  C,  B.  & 
Q.  R.  Co.,  14  Neb.,  660;  H.  &  (?.  /.  R.  Co.  t?.  IngalU, 
15  Id.,  123;  0.  &  R.  V.  R.  Co.  v.  Rogers,  16  Id.,  117; 
a,  K  &  N.  R.  0>.  V.  Hazels,  26  Id.,  364.) 

The  question  presented  is  whether  an  abutting  lot  owner 
may,  by  an  action  at  law,  recover  damages  for  the  interfere 
ence  with  his  easement  in  a  street  by  a  railroad  company, 
where  a  portion  of  his  property  abutting  thereon  has  been 
appropriated  by  the  corporation  for  purposes  of  right  of 
way.  That  such  an  action  may  be  maintained  where  no 
part  of  the  plaintiff's  property  has  been  appropriated  to 
the  use  of  the  company,  but  is  injured  by  the  |)ermanent 
interference  with  his  easement  in  the  street  upon  which  his 
real  estate  abuts,  is  no  longer  an  open  question.  The  doc- 
trine is  sustained  by  the  decisions  of  this  court  {B,  &  il. 
R.  Co.  V.  Reinhackle,  15  Neb.,  279;  R,  V.  R.  Co.  v.  Fel- 
lers, 16  Id.,  169;  H.&O.  L  R.  Co.  v.  Ingdlls,  15  Id., 
123;  0  &  N.  P.  R.  Co.  v.  Janecek,  30  Id.,  276.) 

Likewise,  it  has  been  held  by  this  court  that  in  condem- 
nation proceedings  it  is  proper  to  consider,  as  an  element 
of  damages,  the  depreciation  in  value  of  his  property,  re- 
sulting from  the  construction  of  a  railroad  across  a  public 
highway  adjoining  the  premises.  (S.  C.  it  P.  R.  Co.  v. 
Weiner,  16  Neb.,  272.)  That  was  an  appeal  from  the  as- 
sessment of  damages  returned  by  commissioners  for  the 
location  of  a  railroa<l  across  the  defendant's  land.  The 
railroad  track  cross^  a  public  road  thirty-seven  feet  below 
the  level  of  the  highway.  The  defendant,  over  the  objec- 
tion of  the  plaintiff,  introduced  testimony  on  the  trial  in 
the  district  court,  ''as  to  the  situation  of  the  land,  as  to 
abruptness  and  descents,  in  connection  with  which  the  nec- 
essary cutting  down  and  grading  of  the  bed  of  the  high- 
way would  render  a  portion  of  the  land  inaccessible  to  said 
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highway.^'  This  court  was  asked  tu  reverse  the  case  be- 
cause of  the  admission  of  this  testimony.  The  objection 
was  overruled.  In  passing  upon  the  question  the  conrt 
in  the  opinion  says:  '^The  railroad  company,  having  ac- 
quired the  right  of  way  over  defendant's  land,  must  be 
presumed  to  intend  to  cut  down  its  road-bed  according  to 
the  plan  and  profile  as  testified  to  by  its  engineer;  in 
which  case,  as  I  understand  the  law,  it  would  be  its  duty 
to  also  cut  down  and  grade  the  highway  so  as  to  give  it  a 
proper  gradient  for  the  passage  of  vehicles.  And  if,  by 
reason  of  the  peculiar  situation  and  topography  of  her 
land,  such  cutting  down  of  the  highway  would  be  an  ad- 
ditional damage  to  the  land,  I  know  of  no  reason  why  it 
should  not  be  allowed  to  her,  but,  on  the  contrary,  I  think 
that  the  provision  of  the  constitution,  as  well  as  considera- 
tions of  justice,  would  give  it  to  her.  Hence,  any  proper 
testimony  was  admissible  for  the  purpose  of  enabling  the 
jury  to  ascertain  the  fact  and  extent  of  such  damage." 

We  do  not  question  the  soundness  of  the  authority  to 
which  we  have  just  referred,  but  it  is  not  applicable  here, 
for  the  reason  that  it  is  predicated  upon  facts  materially 
different  from  those  disclosed  by  the  record  before  us.  In 
that  case  the  interference  with  the  highway  was  immedi- 
ately in  front  of  the  plaintiff's  property,  which  rendered  a 
portion  thereof  inaccessible  to  the  highway.  While  in  the 
case  we  are  considering,  the  point  where  the  street  was 
closed  was  more  than  1,000  feet  from  Boerner's  premises, 
and  the  injury  thereby  sustained,  if  any,  was  so  far  sepa- 
rate and  distinct  from  that  resulting  from  the  taking  of  a 
portion  of  his  lots,  as  to  permit  him  to  bring  the  action. 
There  is  no  presumption  that  such  question  was  litigated 
in  the  condemnation  case,  nor  is  there  anything  in  the  rec- 
ord to  warrant  an  inference  that  such  matter  was  therein 
adjudicated.  Nor  is  there  any  testimony  from  which  it  can 
be  determined  what  damage,  if  any,  defendant  in  error 
sustained  on  account  of  the  closing  of  Commercial  street. 
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Ab  previously  stated,  the  testimonj  related  to  the  depreci- 
ation in  value  of  the  property  by  reason  of  the  construo- 
tion  and  operation  of  the  road  over  the  lots,  instead  of  be- 
ing confined  to  the  matter  closing  the  street. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 


ReVEBSED  and  ttEMAKDED. 


The  other  Judges  concur. 


Fred  Waidlet  v.  State  of  Nebraska. 

58  ^  [FiLXD  March  16,  1892.] 

1.  Grand  Laroeny :  Fklonioub  Intent  Essbntial.    EOd,  That 

the  aeTenth  instruction  given  by  the  conrt  on  its  own  motion  is 
defectiTe,  in  thai  it  omits  the  element  of  felonious  intents  To 
justify  a  oouTiction  in  a  prosecution  for  grand  laroeny,  the  taking 
of  the  goods  must  bays  been  with  felonious  intent. 

2.  Instruotions.    It  is  not  error  for  the  court  to  refbse  to  give  an 

instruction  where  the  same,  in  substance,  has  already  been  given. 

Error  to  the  district  court  for  Saline  county.  Tried 
below  before  Morris,  J, 

L.  W.  Colby,  and  L.  M.  Pembtrion^  for  plaintiff  in  error, 
cited :  Mead  v.  State,  25  Neb.,  447 ;  Thompson  v.  People^ 
4  Id.,  624;  Scadder  v.  State,  62  Ind.,  13;  Hddi  v.  State, 
20  Id.,  499;  Walbridge  ©.  State,  13  Id.,  239. 

Oeorge  H.  Hoistings,  Attorney  General,  contra,  cited: 
(yHara  v.  Welle,  14  Neb.,  411 ;  G,  K  &  N.  B.  Co.  v.  Wiebe 
25  Id.,  547;  Converse  v.  Meyer,  14  Id.,  192. 


' 
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NORVAL,   J. 

Ao  information  was  filed  in  the  district  court  of  Saline 
county^  charging  the  plaintiff  in  error  and  one  Arthur  G. 
Linter  with  having  stolen  thirty-seven  bushels  of  wheat^ 
of  the  value  of  $43.25.  On  motion  of  defendant  Waidley 
he  was  granted  a  separate  trial,  which  resulted  in  a  verdict 
of  guilty.  Thereupon  a  motion  for  a  new  trial  was  filed, 
which  was  overruled,  and  the  plaintiff  in  error  sentenced 
to  one  year  in  the  penitentiary. 

Objection  is  made  to  the  third  paragraph  of  the  instruc- 
tions  given  by  the  court  on  its  own  motion,  which  states 
the  rule  as  to  .the  weight  that  should  be  given  to  verbal 
admissions  of  the  accused.  The  only  criticism  made  in 
the  brief  of  his  counsel  is  that  the  instruction  was  not  jus- 
tified by  the  evidence.  The  objection  is  without  merit. 
While  it  was  not  proven  tliat  the  defendant  stated  that  he 
committed  the  offense  for  which  he  was  tried  and  con- 
victed, yet  the  state  introduced  testimony  tending  to  show 
that  the  plaintiff  in  error  admitted  certain  facts  to  witnesses 
called  by  the  county  attorney,  from  which,  in  connection 
with  other  evidence,  the  inference  of  guilt  might  be  drawn. 
We  are  satisfied,  after  a  careful  reading  of  the  record,  that 
there  was  sufficient  testimony  before  the  jury  upon  which 
to  base  the  instruction  of  which  complaint  is  made. 

Error  is  assigned  for  the  giving  of  the  seventh  instruc- 
tion, which  reads  as  follows:  '^If  you  shall  find  from  the 
evidence,  to  that  degree  of  certainty  as  required  by  these 
instructions,  that  on  or  about  the  19th  day  of  January, 
1891,  the  defendant  himself,  or  in  conjunction  with  his  co- 
defendant  Linter,  did,  in  Saline  county,  Nebraska,  steal 
and  carry  away  wheat,  the  property  of  W.  Wilkins,  which 
was  of  some  value,  then  you  should  find  defendant  guilty; 
and  if  you  so  find,  it  will  then  be  your  duty,  from  the  evi- 
dence and  beyond  a  reasonable  doubt,  to  find  the  value  of 
such  property  and  state  same  in  your  verdicf 


262  NEBRASKA  REPORTS.         [Vol.  34 


Waldley  t.  State. 


This  instruction  is  erroneous  and  should  not  have  been 
given.  It  omits  to  state  that  the  wheat  must  have  been 
taken  by  the  defendant  with  a  felonious  intent  in  order  to 
justify  a  conviction.  This  defect  is  not  cured  by  any  other 
paragraph  of  the  court's  charge.  By  the  first  instruction 
the  jury  were  told  that  the  defendant  was  charged  with 
having  committed  the  crime  of  grand  larceny,  yet  in  no 
instruction  is  the  offense  defined.  An  instruction  substan- 
tially the  same  as  No.  3  was  given  in  Mead  v.  State,  25 
Neb.,  444,  which  was  held  defective.  The  court  in  the 
opinion  in  that  case  say:  *'It  is  true  the  words  ^took, 
stole,  and  carried  away'  occur  in  the  instruction,  but  there 
is  nothing  in  the  instruction  which  told  the  jury  that  the 
taking  must  be  with  felonious  intent." 

Of  the  instructions  requested  by  the  plaintiff  in  error 
which  were  refused,  and  of  which  complaint  is  now  made, 
it  is  sufficient  to  say  that  they  were  fully  covered  by  the 
charge  of  the  court.  Those  refused  were  no  more  favora* 
ble  to  the  accused  than  those  which  had  already  been  given 
to  the  jury.  Therefore  there  was  no  error  in  refusing  the 
requests.  (Olive  o.  State,  11  Neb.,  30;  Binfield  v.  State,  15 
Id.,  484;  Cometock  v.  State,  14  Id.,  205;  Bradshaw  v.  Stale, 
17  Id.,  H?.) 

For  the  error  pointed  out,  the  judgment  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

■ 

The  other  judges  concur. 
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F.,  E.  &  M.  V.  R.  Co.  V.  Laura  Setright. 

[Filed  Mabch  16,  1893.] 

1.  Foreign  Wills:  Probats.    A  will  which  has  been  dalj  proved 

and  admitted  to  probate  by  a  court  of  a  sister  state  having  jaris- 
diction  may  be  probated  in  this  state  bj  the  coantj  ooort  of  any 
oonnty  in  which  the  testator  left  property  on  which  snch  will 
may  operate.  In  proceeding  to  prolMtte  a  foreign  will,  a  copy  of 
the  same  and  the  probate  thereof,  duly  aathenticated,  mast  be 
produced  to  the  county  court,  and  if  allowed  in  this  state,  must 
be  filed  and  recorded  in  said  court. 

2.  Evidence:  Wills:  A  Csbtified  Copy  of  a  will,  with  a  tran- 

script of  the  record  of  the  county  court  admitting  the  will  to 
probate,  may  be  admitted  in  evidence  without  further  identifi- 
cation. 

3.  Eminent  Domain:  Damages:  Equitable  Owxeb  May  Rb- 

OOYEB.  When  one  holds  real  estate  under  a  contract  of  pur- 
chase made  with  the  holder  of  the  legal  title,  and  upon  which 
all  payments  have  been  made  so  as  to  entitle  him  to  a  deed,  he 
may  maintain  an  action  for  damages  to  the  land  by  reason  of 
the  location  and  construction  of  a  railroad  near  the  same.  The 
holder  of  the  legal  title  should  be  joined,  bat  if  no  objection  ia 
made  on  that  ground,  the  equitable  owner  may  recover  his  actual 
damages.  {H.  ^  Q,  I,  B.  Co.  v.  Ingalh,  15  Neb.,  123.) 

Error  to  the  district  court  for  York  county.  Tried  be- 
low before  Bates,  J. 

John  B.  Hawley^  and  George  B.  Franoe^  for  plaintiff  in 
error,  cited:  Ciiy  of  Champaign  v.  MoMurrayy  76  111., 353; 
K  P.  E.  Co.  V.  Paine,  119  U.  S.,  564. 

A.  C.  Montgomery,  contra* 

Norval,  J. 

This  suit  was  brought  by  the  defendant  in  error  to  re- 
cover damages  claimed  to  have  been  sustained  by  her  by 
reason  of  the  construction  of  the   Fremont,  Elkhom  <& 
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Missouri  Valley  railroad,  in  close  proximity  to  lota  2  and 
3,  block  76,  in  the  city  of  York.  The  lots  run  east  and 
west,  fronting  upon  Nebraska  avenue,  a  street  running 
north  and  south  in  said  city.  Lot  3  adjoins  lot  2  on  the 
south.  The  railroad  was  constructed  in  1887,  the  north 
line  of  the  right  of  way  being  the  south  line  of  lot  3.  The 
road-bed  was  constructed  several  feet  above  the  natural  sur- 
face of  the  ground,  and  a  deep  ditch  was  dug  by  the  com- 
pany, immediately  south  of  the  lots,  and  for  their  entire 
length.  A  fill  was  made  in  Nebraska  avenue,  in  front  of 
the  premises,  in  order  to  effect  a  crossing  over  the  railroad, 
thereby  making  the  ingress  and  egress  to  and  from  the  lots 
difficult  and  inconvenient  The  jury  assessed  the  damages 
at  the  sum  of  $325. 

The  only  controversy  in  this  court  is  to  the  right  of  the 
plaintiff  below  to  maintain  the  action,  the  contention  of 
the  plaintiff  in  error  being  that  the  proofs  fail  to  show  that 
Laura  Setright  had  such  title  to  the  property,  at  the  time 
of  the  construction  of  the  railroad,  as  entitled  her  to  recover 
for  its  depreciation  in  value.     UpoTi  the  trial  in  the  district 
court  it  was  admitted  by  the  railroad   company  that  on 
the  7th   day  of  January,  1884,  the  legal   title  to  lot  3 
was  in  the  South  Platte  Land  Company.     It  further  ap- 
pears that  on  that  day  it  conveyed  the  same  by  deed  of 
general  warranty  to  one  Joseph  Taylor.     It  was  also  stip- 
ulated upon  the  trial,  that  York  county  was  the  owner  of 
said  lot  2  on  January  28,  1885,  on  which  date  the  county 
entered  into  a  written  contract  with  said  Joseph  Taylor, 
whereby  and  in  consideration  of  the  sum  of  $20,  then  paid, 
and  the  agreement  of  said  Taylor  to  pay  the  county  the 
sum  of  $40,  with  interest  thereon,  in  one  year  from  the 
date  of  the  contract,  and  the  further  sum  of  $40,  with  in- 
terest on  said  sum,  in  two  years,  it  agreed  to  convey  to 
said  Taylor,   by   good   and  sufficient   deed,  said  lot  3. 
Tlie  first  deferred  payment  of  $40  and  interest  was  made 
by  Taylor  on  the  day  the  same  fell  due.     On  the  13th 
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day  of  March,  1886,  said  Joseph  Taylor,  by  his  last  will, 
bequeathed  all  his  estate,  real  and  personal,  with  certain 
specific  exceptions,  to  the  defendant  in  error.  The  will 
gave  a  life  estate  to  the  property  in  controversy  to  the  tes- 
tator's father  and  mother,  who  were  then  residing  thereon, 
but  both  have  since  died.  Subject  to  said  estate  for  life, 
said  lots  were  devised  to  the  defendant  in  error. 

The  proofs  show  that  the  testator,  Joseph  Taylor,  died 
in  Leavenworth  county,  Kansas,  on  February  3,  1886, 
without  making  any  other  disposition  of  the  lots.  The 
contention  now  made  by  the  plaintiff  in  error,  that  the  ev- 
'idence  was  insufficient  to  prove  the  will  and  the  probate 
thereof,  must  be  overruled.  A  certified  transcript  of  the 
record  of  the  oounty  court  of  York  county,  was  introduced 
upon  the  trial,  from  which  it  appears  that  in  February, 
1889,  this  will  was  admitted  to  probate  in  Leavenworth 
county,  Kansas ;  that  a  copy  of  the  same  and  record  of 
the  probate  court  of  said  Leavenworth  county,  admitting 
the  will  to  probate,  duly  authenticated,  was  filed  in  the 
county  court  of  York  county,  and  that  on  the  4th  day  of 
January,  1890,  said  county  court  admitted  said  will  to  pro- 
bate. 

Section  144,  chapter  23,  Compiled  Statutes  1891,  pro- 
vides that  ''All  wills  which  shall  have  been  duly  proved 
and  allowed  in  any  of  the  United  States,  or  in  any  foreign 
conntry  or  state,  according  to  the  laws  of  such  state  or 
country,  may  be  allowed,  filed,  and  recorded  in  the  pro- 
bate court  of  any  county  in  which  the  testator  shall  h^ve 
real  and  personal  estate  on  which  such  will  may  operate, 
in  the  manner  mentioned  in  the  following  sections,'' 

Sec.  145  of  said  chapter  reads:  ''  When  a  copy  of  such 
will,  and  the  probate  thereof,  duly  authenticated,  shall  be 
produced  by  the  executor  or  other  person  interested  in  such 
will,  to  the  probate  court,  such  court  shall  appoint  a  time 
and  place  of  hearing,  and  notice  shall  be  given  in  the 
same  manner  aa  in  case  of  an  original  will  presented  for 
probate." 
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Sec.  146  provides  that  '^  If,  on  hearing  the  case,  it  shall 
appear  to  the  court  that  the  instrumeat  ought  to  be  al- 
lowed in  this  state  as  the  last  will  aiid  testament  of  the 
deceased,  the  copy  shall  be  filed  and  recorded,  and  the  will 
shall  have  the  same  force  and  effect  as  if  it  had  originally 
been  proved  and  allowed  in  the  same  court.'' 

The  transcript  introduced  in  evidence  in  the  case  at  bar 
shows  that  the  above  provisions  of  the  statute  relating  to 
the  probate  of  foreign  wills  have  been  strictly  followed. 
It  was  not  necessary  that  the  original  will  should  have 
been  presented  to  or  filed  with  the  county  court  of  York 
county  for  probate,  for,  in  case  of  foreign  wills,  the  statute 
expressly  authorizes  the  production  of  a  copy  of  3uch  will 
and  the  probate  thereof  duly  authenticated,  and  in  case  audi 
will  is  allowed  in  this  state,  the  copy  is  required  to  be  filed 
and  recorded  in  the  court  allowing  the  same. 

The  transcript  of  the  record  of  the  county  court  of  York 
county,  was  competent  evidence  to  prove  the  will  and  pro- 
bate thereof.  (Compiled  Statutes,  cha})ter  23,  sea  160.) 
The  will  having  been  properly  proven  and  probated  in 
Kansas,  and  in  this  state,  it  is  perfectly  clear  that  the  de- 
fendant in  error,  at  the  time  of  the  construction  of  the  road 
through  the  city  of  York,  was  the  owner  of  the  full  1^1 
title  to  lot  3  in  said  block  76,  upon  which  the  house  and 
improvements  were  situated.  She  also  took,  under  the 
will,  all  the  interest  of  the  testator,  Joseph  Taylor,  in  and 
to  lot  2,  which  he  held  under  a  contract  of  purchase  from 
York  county,  and  upon  which  contract,  at  the  time  of  his 
death,  all  but  the  last  payment,  which  was  not  then  due, 
had  been  made.  It  also  appears  that  the  defendant  in 
error,  on  January  29,  1887,  and  before  the  road  was  built, 
made  the  last  payment  on  the  contract,  but  the  deed  was 
made  in  the  name  of  the  said  Joseph  Taylor.  Being  made 
after  his  death  it  was  of  no  validity.  While  the  legal 
title  to  lot  2  still  remained  in  the  county,  the  equitable  title 
was  in  the  defendant  in  error.   She  was  entitled  to  recover 


•  i 
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for  the  injury  to  lot  2.  The  county  .should  have  been 
made  a  party  to  the  suit,  but  no  objection  was  made  on  that 
ground  in  the  trial  court.  (H.  &  O.  L  R.  Co.  v.  Ingalfs^ 
15  Neb.,  123.)     The  judgment  is 

Affirmed. 
The  other  judges  concur. 


Charles  E.  Johnson  v.  State  of  Nebraska. 

[Filed  Mabch  16,  1892.] 

1.  Crimixial  Law:  Information:  Additional  Names  Indobsed 

After  Cause  Reached  for  Trial.  It  is  within  the  diacre- 
tioD  of  the  district  ooart  to  allow  additional  names  to  he  in- 
dorsed on  the  information  in  a  criminal  prosecntion  after  the 
case  is  reached  for  trial,  on  the  application  of  the  county  attorney 
and  a  showing  of  diligence  hy  him,  proTided  a  oontinoance  is 
allowed  for  sufficient  time  to  enable  the  defendant  to  prepare 
for  trial. 

2.  :  :  Rule  Applied.  In  a  prosecntion  for  mnrder  the 
county  attorney,  on  the  case  being  reached  for  trial,  asked  leaye 
to  indorse  the  names  of  additional  witnesses  on  the  ii^orma- 
tion,  accompanying  sach  reqnest  with  a  showing  that  it  was 
made  at  the  earliest  opportunity  after  the  materiality  of  their 
testimony  was  learned  by  him.  The  court  ordered  said  names 
to  be  indorsed  on  the  information,  but  offered  to  continue  the 
case  for  a  week  if  requested  by  the  defendant,  who  declined  the 
continuance  offered.  Held,  Not  an  abuse  of  discretion  by  the 
court. 

3.  :  JuROBB:  Chall](nge:  Grounds.  It  is  sufficient  ground 
for  challenge  by  the  state,  in  a  prosecution  for  murder,  if  a  Juror 
answer  on  his  wHr  dire  examination,  that  his  convictions  are 
such  as  to  preclude 'him  from  finding  the  accused  guilty  of  a 
crime,  the  penalty  for  which  is  death. 

4.  :  Testimony  of  AcousEa    It  is  not  error  to  instruct  the 

Jury,  in  a  criminal  case,  that  they  should  take  into  consideration 
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tb«  interest  of  the  defendant  in  the  resnll  of  the  trial,  in  deter- 
mining the  credit  to  which  he  it  entitled  as  a  witnen. 

5.  :  EviDKNOs:  Pbeyious  Good  Chabactsb  of  the  aocaaed 

in, a  criminal  prosecntion  is  a  fact  which  he  is  entitled  to  hare 
snbmitted  for  tho  consideration  of  thejniy  predselj  as  any  other 
drcamstanoe  faTorable  to  him,  withoat  anj  disparagement  bj 
the  conrt^  hence  it  is  error  to  instract  that  "  good  character  Is  a 
drcamstanoe  of  great  weight  in  donbtfal  cases  and  of  less  weight 

in  less  donbtihl  eases." 

> 

Erbor  to  the  district  court  for  Nemaha  county;  Tried 
below  before  Broady,  J. 

E,  W.  Thomas,  and  SluU  &  Edwards,  for  plaintiff  in 
error,  cited,  as  to  indorsement  of  names  on  information: 
Gandy  v.  Stale,  24  Neb.,  717;  Parka  v.  State,  20  Id.,  517; 
People  V.  HaU,  12  N.  W.  Rep.  [Mich.],  667;  Reg.  v,  Frod, 
9  C.  &  P.  [Eng.],  147;  Rex  v.  Lord,  2  Doug.  [Eng.],  59. 
As  to  the  challenge  of  juror:  4  Am.  &  Eng.  Encj.  Law, 
828;  (/Brien  v.  People,  36  N.  Y.,  .276;  WiUter  v.  People, 
32  Id.,  160;  As  to  interest  of  accused:  2  Thomp.^  Trials, 
sees.  2423,  2445;  Sackett,  Instructions,  36.  Ab  to  evi- 
dence of  good  character:  2  Thomp.,  Trials,  sea  2444; 
Sackett^  Instructions,  651,  652;  Harrington  v.  State,  19 
O.  St.,  269;  Wharton's  Crim.  Ev.,  sec.  66,  and  note;  Stale 
V.  Ncfihrvp,  48  la.,  533;  People  v.  OarbuU,  17  Mich.,  9; 
Long  V.  State,  23  Neb.,  35 ;  Remsen  v.  People,  43  N.  Y., 
6;  Cancemi  v.  People,  16  Id.,  501 ;  Stover  r.  People,  66  Id., 
319;  Oomm.  v.  Leonard,  140  Mass.,  473. 

Oeorge  H,  Hdatings,  Attorney  General  (  W.  H.  Killigar 
also  filed  brief),  contra,  cited,  as  to  testimony  of  accused : 
Rider  v.  People,  110  III.,  13;  Creed  v.  People,  81  Id.,  569; 
Ddl  V,  Oppenheimer,  9  Neb.,  454;  Knowles  v.  People,  15 
Mich.,  412;  Newell  v.  WV^/i«,  8  Conn.,  323;  2  Thompson, 
Trials,  sec.  2445.  As  to  evidence  of  good  character: 
Creed  v.  People,  81  111.,  569;  WilHame  v.  State,  52  Ala., 
412;  Long  v.  Stale,  23  Neb.,  48 ;  State  v.  Vansant,  8  Mo., 
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67;  StaJte  v.  Jones,  78  Id.,  278;  People  v.  Samsely  66  Cal., 
99;  Sackett^  Instructions,  pp.  652,  653,  jBecs,  46,  47* 

Post,  J. 

The  plaintiff  in  error,  Charles  E.  Johnson,  was,  at  the 
October,  1890,  term  of  the  district  court  for  Nemaha 
county,  convicted  of  murder  in  the  first  degree,  and  now 
seeks  a  reversal  of  said  judgment  on  account  of  alleged 
errors  occurring  at  the  trial. 

The  first  error  assigned  is  the  indorsement  on  the  infor- 
mation of  the  names  of  witnesses  by  the  county  attorney 
by  leave  of  the  court  on  the  day  of  the  trial. 

It  appears  from  the  record  that  the  information  was  filed 
by  the  county  attorney  on  the  13th  day  of  October,  1890.. 
On  the  16th  of  the  same  month  the  defendant  was  arraignedi 
and  pleaded  not  guilty,  and  the  case  set  for  trial  October 
21.  On  the  last  named  day,  the  case  being  reached  for 
trial,  the  county  attorney  asked  leave  to  indorse  the  name» 
of  twenty-seven  additional  witnesses  on  the  information*. 
The  court,  over  the  objection  of  the  accused,  gave  the  pros- 
ecutor leave  to  indorse  said  names,  and  on  its  own  motion 
offered  to  postpone  the  trial  until  the  Monday  following,, 
October  27,  if  defendant  so  desired.  The  defendant,  a» 
the  record  discloses,  ''did  not  request  such  postponement,'^ 
and  a  jury  was  at  once  impaneled.  It  is  apparent  that 
the  county  attorney  acted  in  good  &ith  and  requested  leave 
to  indorse  the  names  of  the  witnesses  on  the  information 
at  the  earliest  moment  possible  after  the  materiality  of  their 
testimony  became  known  to  him.  In  view  of  these  facts 
the  discretion  of  the  court  in  granting  his  request  does  not 
appear  to  have  been  abused.  This  case  is  plainly  distin- 
guishable from  Parka  v.  StcUe,  20  Neb.,  517,  and  Oandy 
r.  State,  24  Id.,  717.  In  those  cases  the  names  of  the  wit- 
nesses were  indorsed  on  the  information  during  the  trial 
over  the  objection  of  the  defendant,  and  n'o  opportunity 
given  to  make  preparations  for  trial  afler  the  addition  of 
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the  witnesses  indorsed.  In  this  case  the  defendant,  after 
the  court  had  given  leave  to  add  the  names  of  the  several 
witnesses  to  those  on  the  information,  elected  to  proceed 
with  the  trial,  rejecting  the  offer  of  a  continuance  for  a 
week.  We  are  not  able  to  discover  that  the  defendant  was 
prejudiced  by  the  ruling  complained  of. 

The  next  assignment  of  error  is  the  excusing  of  two 
members  of  the  regular  panel  on  challenge  for  cause  by  the 
state.     The  first,  Bagley,  was  asked  : 

Q.  Have  you  any  opinion  that  would  preclude  you  from 
finding  the  accused  guilty  of  an  offense  punishable  by 
death  ? 

A.  If  the  court  will  allow  me  to  explain. 

By  the  court :  Can  you  not  answer  the  question  by  yes 
or  no  ?    You  had  better  answer  that  way  if  you  can. 

A.  Well,  I  can  say  yes. 

The  other,  Ewan,  was  asked  substantially  the  same  ques- 
tion and  answered  as  follows : 

A.  I  would  like  to  make  an  explanation;  I  am  opposed 
to  capital  punishment  as  far  as  circumstantial  evidence  goes. 

By  the  court:  Then  you  mean  to  say  you  would  not 
convict  of  a  capital  punishment  on  circumstantial  evidence? 

A.  Yes,  that  is  what  I  mean. 

There  is  no  error  in  the  sustaining  of  the  state's  chal- 
lenge in  either  case.  Both  jurors  were  disqualified  by  rea- 
son of  their  opinions.  (Criminal  Code,  468;  St.  Louiav, 
State,  8  Neb.,  405;  Bradahaw  v.  Slate,  17  Id.,  147.)  It  is 
insisted  that  the  jurors  were  both  prevented  from  testifying 
fully  as  to  their  convictions  on  the  question  of  capital  pun- 
ishment, by  the  action  of  the  court.  If  the  examination 
was  not  satisfactory  to  the  counsel,  they  should  have  pur- 
sued the  inquiry.  It  does  not  appear  that  there  was  any 
restriction  imposed  upon  them  by  the  court  in  that  respect. 

The  killing  of  the  deceased  James  Whiteman  by  the  ac- 
cused is  not  denied;  in  fact,  it  was  admitted  by  him  in 
express  terms  in  his  testimony.     The  homicide  occorred 
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on  the  forenoon  of  the  16th  day  of  June^  1890,  on  a  tract 
of  hay  land  about  three  acres  in  extent,  lying  contiguous  to, 
and  west  of,  the  track  of  the  Missouri  Pacific  Railroad 
Company,  and  about  eighty  rods  north  of  their  homes, 
respectively.  There  had  been  a  contention  between  them 
with  reference  to  the  possession  of  the  tract  of  land  in 
question,  each  claiming  and  asserting  his  right  to  the  hay 
thereon.  A  material  question  at  the  trial  was,  whicli  of 
the  contending  parties  was  the  first  to  reach  the  scene  of  the 
tragedy  on  the  morning  of  the  killing.  The  theory  of  the 
state,  we  infer  from  arguments  of  counsel,  is,  that  the  de- 
ceased was  first  on  the  ground  and  was  in  the  act  of  cutting 
the  grass  with  a  scythe  when  he  was  shot  by  the  accused. 
The  accused,  on  the  other  hand,  claims  and  testifies  that  he 
was  the  first  upon  the  premises  and  was  cutting  the  grass 
when  the  deceased  came  from  his  home  and  assaulted  him 
first  with  a  scythe  and  afterwards  with  a  pitchfork,  and 
that  in  firing  the  fatal  shot  he  was  acting  in  self-defense. 
The  accused  was  the  only  witness  who  had  personal  knowl- 
ledge  of  the  facts  attending  the  killing.  The  court,  in 
several  paragraphs,  instructed  the  jury  as  to  the  credit  to 
be  given  his  testimony.  Those  to  which  reference  is  made 
in  the  brief  of  counsel  are  the  22d  and  23d,  which  are  as 
follows : 

*'22.  The  law  makes  the  defendant  a  competent  witness 
in  his  own  behalf,  and  the  jury  should  not  discredit  his 
testimony  for  the  sole  reason  that  he  is  the  defendant ;  still, 
the  jury  are  the  judges  of  the  weight  which  ought  to  attach 
to  his  testimony.  And  in  considering  what  weight  should 
be  given  his  testimony  the  jury  should  take  into  considera- 
tion all  the  facts  and  circumstances  surrounding  the  case  as 
disclosed  by  the  evidence,  and  the  interest  of  the  defendant 
in  the  result  of  the  trial,  and  give  the  testimony  of  the  de- 
fendant only  such  weight  as  they  believe  it  entitled  to  in 
view  of  the  facts  and  circumstances  proven  on  trial. 

"23.    In  weighing  the  testimony  of  each  witness  the 
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interest,  or  absence  of  interest,  of  such  witness  in  the  result 
of  the  trial,  should  be  taken  in  consideration  by  the  jury. 
If  the  jury  believe  from  the  evidence  that  any  witness  has 
willfully  and  knowingly  sworn  falsely  to  any  material  fact 
in  this  trial,  it  is  competent  for  the  jury  to  wholly  disre- 
gard the  testimony  of  such  witness  so  far  as  it  is  in  favor 
of  the  side  calling  him,  if  they  believe  his  testimony  wholly 
unworthy  of  belief.'* 

It  is  argued  by  counsel  that  the  22d  paragraph  is  par- 
ticularly objectionable  for  the  reason  that  the  court  thereby 
in  effect  cautions  the  jury  to  r^ard  the  testimony  of  the 
accused  with  suspicion  on  account  of  his  interest  in  the  re- 
sult of  their  verdict.  It  must  be  admitted  that  there  is 
very  respectable  authority  which  apparently  sustains  this 
view,  for  example,  Thompson  on  Trials,  2446 ;  Vnruh  r. 
State^  105  Ind.,  117.  We  cannot,  however,  r^;ard  it  now 
as  an  open  question  in  this  state. 

In  8L  Louis  V.  StaU^  8  Neb.,  418,  the  trial  court  had 
instructed  the  jury  that  they  were  '^at  liberty  to  take 
into  consideration  the  great  interest  which  the  accused  has 
in  the  result."  Lake,  J.,  in  discussing  the  question  raised 
by  the  instructions,  says :  "  Not  only  were  the  jury,  as 
told  by  the  court,  at  liberty  to  consider  this  interest  but  it 
was  their  duty  to  do  so  in  determining  the  credit  to  be 
given  to  the  prisoner's  testimony." 

In  Murphy  ».  StatCy  15  Neb.,  389,  Reese,  J.,  says: 
'*It  would  have  been  proper  for  the  court  to  have  in- 
structed the  jury  that  in  weighing  his  (defendant's)  testi- 
mony, they  should  consider  his  interest  in  the  result  of  the 
trial" 

The  instruction  in  question  is  in  harmony  with  the 
rule  which  has  prevailed  in  this  state  ever  since  8L  Louis 
V.  StatCj  and  we  can  see  no  sufficient  reason  for  reversing  it 
now. 

The  twenty-third  instruction  does  not  in  our  opinion 
merit  the  criticism  to  which  it  has  been  subjected  by  coun- 
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sel.  The  particular  objection  to  it  is  that  since  the  only 
witnesses  shown  to  have  a  direct  interest  in  the  result  of 
the  trial  are  the  defendant  and  his  wife,  it  must  have  been 
understood  to  apply  only  to  them.  It  is  true  that  such 
may  have  been  the  inference  of  the  jury.  It  does  not 
follow,  however,  that  the  instruction  is  objectionable  for 
that  reason  alone.  By  the  instruction  the  court  stated  a 
well  recognized  rule,  and  the  fact  that  it  is  applicable  to  a 
limited  number  of  witnesses  in  this  case  will  not  make  it 
an  exception  to  the  rule. 

The  defendant  having  offered  evidence  tending  to  estab- 
lish previous  good  character  on  his  part,  the  court,  on  its 
own  motion,  gave  instruction  No.  26,  as  follows : 

''25.  Evidence  of  good  character  of  the  defendant  is  al- 
ways admissible  in  cases  of  this  kind.  Good  character  is 
a  drcumstanoe  of  great  weight  in  doubtful  cases,  and  of 
less  weight  in  cases  less  doubtful,  but  in  all  cases  evidence 
on  that  subject  is  for  the  jury  to  consider  in  connection 
with  all  the  other  evidence,  and  render  a  true  verdict  on 
the  whole  evidence.'* 

The  judge  who  tried  this  case  evidently  overlooked  the 
case  of  Long  v,  Statey  23  Neb.,  33.  The  language  of  the 
instruction  condemned  in  that  case  is  "  Evidence  of  good 
character  is  entitled  to  great  weight  where  the  evidence 
against  the  accused  is  weak  or  doubtful,  but  is  entitled  to 
very  little  weight  when  the  proof  is  strong.'* 

The  authorities  cited,  as  well  as  the  reasoning  of  Ch. 
J.  Reesb  therein,  are  quite  as  applicable  to  this  case.  The 
weight  of  modern  authority  sustains  the  proposition  that 
good  character  of  the  accused  in  a  criminal  prosecution  is 
a  fact  that  he  is  entitled  to  have  submitted  to  the  jury  pre- 
dsely  as  other  circumstances  favorable  to  him,  without  dis- 
paragement by  the  court.  Judge  Cooley  says,  in  People  v. 
OarbiUt,  17  Mich.,  26:  ''There  are  cases  when  it  (good 
character)  becomes  a  man's  sole  dependence  and  yet  may 
prove  sufficient  to  outweigh  evidence  of  the  most  positive 
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character.  The  most  clear  and  convincing  cases  are  some- 
times satisfactorily  rebutted  by  it;  and  a  life  of  unblem- 
ished int^rity  becomes  a  complete  shield  of  protection 
against  the  most  skillful  web  of  suspicion  and  falsehood 
which  conspirators  have  been  able  to  weave.  In  every 
criminal  trial  it  is  a  fact  which  the  defendant  is  entitled  to 
put  in  evidence,  and  being  in^  the  jury  have  a  right  to 
give  it  such  weight  as  they  think  it  entitled  to.'' 

In  StaJte  v.  Northrupf  48  la.,  683,  Seevers,  J.,  examines 
all  of  the  modern  cases  upon  the  subject,  and  states  his 
conclusion  substantially  in  the  language  used  in  Maxwell's 
Criminal  Procedure,  628,  viz.,  that  the  rule  announced  in 
Wd>ster^s  Caaty  6  Cush.  [Mass.],  295  (and  embodied  in  the 
instructions  in  this  case),  is  unsound,  and  has  been  con- 
demned in  a  majority  of  the  states.  Our  conclusion  is  that 
the  giving  of  the  instruction  referred  to  is  error,  for  which 
the  judgment  of  the  district  court  must  be  reversed. 

There  is  a  further  assignment  of  error,  vis.,  the  giving 
of  instructions  19,  20,  and  21,  on  the  subject  of  self- 
defense.  Counsel  for  plaintiff  in  their  brief  fail  to  call  at- 
tention to  any  particular  infirmity  in  them,  except  that  by 
them  '^  the  court  has  encroached  upon  the  province  of  the 
jury."  We  are  not  disposed  to  critically  examine  the  rec- 
ord of  over  300  pages  in  search  of  possible  error  under  an 
assignment  so  general  in  its  terms,  particularly  in  view  of 
the  fact  that  the  judgment  must  be  reversed  for  the  reasons 
already  stated. 

Reversed  and  remandeik 
The  other  judges  concur. 
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L.  D.  Reynolds,  appellee,  v.  G.  P.  Dibtz  et  al., 

APPELLANTS. 


[Filed  March  23,  1892.]  "STm 

39    188. 

1.  Appeal :   Bill  of  Exceptions:  Failure  to  Serve  on  All. 

Id  appeal  cases,  where  the  interests  of  the  parties  plaintiff  or 
defendant  are  so  connected  that  the  appeal  necessarily  will  bring 
np  the  entire  record,  the  fisilnre  tb  serve  the  bill  of  exceptions 
«&  some  of  snch  parties  will  not  be  cause  for  quashing  the  bill. 

2.  Tmstfl:  MoETGAOES:  FoREcrx)8UBB:  Deficiency.    In  an  ac- 

tion to  foreclose  a  mortgage  on  certain  real  estate  it  was  alleged 
In  the  petition,  in  substance,  that  after  the  execution  of  the 
mortgage  the  land  had  been  sold  to  B.  and  others  named,  who 
aoBumed  the  mortgage  as  a  part  of  the  consideration  for  the 
land;  the  title  being  taken  in  the  name  of  B.  as  trustee.  These 
allegations  were  denied  in  the  answer.  The  proof  tended  to 
show  that  the  land  hadibeen  yatned  at  $20,000;  that  certain 
parties  named  had  each  taken  a  tenth  interest  in  the  land,  pay- 
ing therefor  in  cash  $1,140,  subject  to  the  mortgage  of  $8,600  oh 
the  entirs  tract  Held^  That  the  trustee  had  the  title  in  trust 
for  those  who  advanced  the  consideration,  and  that  in  case  of  do* 
ficiency  after  sale  of  the  mortgaged  premises,  each  shareholder 
would  be  liable  therefor  in  proportion  to  the  amount  of  his  sep- 
arate interest  in  the  property,  and  no  more. 

3.  That  the  counter-claim  of  S.  for  services  was  properly  re- 

jected, as  the  proof  fiuled  to  show  a  contract  with  the  defendants, 
which  authorized  him  to  render  such  services. 

Appeal  from  the  district  court  for  Adams   county 
Heard  below  before  Gaslin,  J. 

Jf.  A.  Hartigan^  for  appeilauts  Bostwick  and  Sawyer: 

The  appeal  by  one  defendant,  under  such  a  condition  of 
facts  as  this,  brings  up  the  whole  record.  {Lepin  v,  Paine^ 
18  Neb.,  629-31;  MeHugh  v.  Smiiey,  17  Id.,  626;  Tay- 
lor V.  Qmrtnay,  15  Id.,  196;  Maxwell,  PI.  &  Pr.  [4th 
Ed.],  424 ;  Id.,  "Appeals,"  794 ;  Wilcox  v.  Rabat,  24  Neb., 
870;  OUua  v.  Oreathause,  20  O.,  503;  Hocking  Valley 
Bank  V.  WaUerSy  1  O.  St.,  201 ;  Emerick  v.  Armdrong,  1 
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O.,  613 ;  Ihimer  v.  Althaua,  6  Neb.,  73 ;  Beotor  v.  SotUm, 
3  Id.,  171;  Dodge  v.  AOU,  27  Minn.,  376 ;  2  Tldd's  Prac- 
tice, 861 ;  1  BurrilFs  Practioe,  456 ;  2  Thompson,  Trials, 
sec.  2771 ;  Ferris  v.  McClure,  40  III.,  99;  Smith  v.  New- 
land,  Id.,  100;  Maaon  v.  Bair,  33  Id.,  194;  MoClure  v. 
22.  Cb.,  9  Kan.,  373;  Kan.  Pae.  By.  v.  Simpson^  11  Id., 
495-8;  Morthead  «•  Adams^  18  Neb.,  571;  Gheentoood  v. 
Oobbey,  24  Id.,  661 ;  Scribner  v.  Oajfy  5  Mich.,  611 ;  Vim 
VaUcenburg  v.  Sogers,  17  Mich.,  322;  T^  v.  Windsor,  Id., 
425 ;  ChaUiss  v.  Parker,  11  Id.,  395-8 ;  ScoU  v.  Waldeok, 
11  Neb.,  626-6.)  The  appeal  of  defendants  was  general. 
{Maholm  v.  Marshall,  29  O.  St.,  611-14 ;  Porter  v.  B.  Co., 
1  Neb.,  14;  Cropsey  v.  Wiggenhorn,  3  Id.,  108;  Crowellv, 
OaUoway,  Id.,  215.)  The  defendants  could  not  plead  the 
statutes  of  fraud.  {MoWilUams  v.  Lawless,  16  Neb.,  131 ; 
Harris  v.  Boberts,  12  Id.,  631 ;  OaHreU  v.  SU^ord,  Id., 
545;  GaUey  v.  Galley,  14  Id.,  l74;  Lipp  v.  Hunt,  26  Id., 
94 ;  Bear  v.  Koenigstein,  1 6  Id.,  65;  Hoehne  v.  BreitkreitM,  5 
Id.,  110;  Storj,  Eq.  Juris.,  sec.  1201,  and  cases;  Peny^ 
Trusts,  sec.  133 ;  Lotmdmry  v.  Purdy,  18  N.  Y.,  616 ;  Day 
V.  Both,  Id.,  448 ;  Siemon  v.  Sohurck,  29  Id.,  598 ;  Byers  tr. 
Wa4Jman,  16  O.  St.,  441;  MoGotoan  v.  MoGowan,  14 
Gray  [Mass.],  119;  Boyd  v.  McLean,  1  Johns.  Ch.  [N. 
Y.],582;  Aveling  v.  Knipe,  19  Vesey  [Eng.],  441.)  As 
to  the  trust:  Perry,  Trusts,  sec.  127 ;  BoWs  Appeal,  41 
Pa.  St.,  46;  Bamk  v.  PoUoek,  4  Edw.  Ch.  [N.  Y.],  215; 
Follansbe  v.  Kilbreth,  17  III,  522.  As  to  the  deficiency  :  1 
Jones,  Mortgages,  sec  743  and  cases ;  2  Id.,  sec.  1713;  Burr 
V.  Beers,  24  N.  Y.,  178;  Thompson  v.  Thompson,  4  O.  St., 
350;  CkMrbett  v.  Watetman,  11  la.,  88;  Moses  v.  Clerk,  12 
Id.,  139 ;  Bauer  v.  Steinbauer,  14  Wis.,  71 ;  MUier  v.  Thomp- 
son, 34  Mich.,  10. 

/.  A  Cessna  {Capps,  MoOreary  &  Stevens,  for  other  ap- 
pellees, also  filed  brief),  for  appellee  Reynolds: 

The  court  has  jurisdiction,  upon  this  appeal,  of  all  the 
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defendaDts.  {Lq>in  v.  Pained  18  Neb.^  629 ;  Wilcox  v,  Baben, 
24  Id.,  368 ;  MoHugh  v.  Smiley,  17  Id.,  626 ;  CroweU  v. 
GaUovoay,  3  Id.,  215;  Warren  v.  Diok,  17  Id.,  245 ;  Free- 
man, Judgments,  sea  249 ;  Cohen  v.  Trowbridge,  6  Kan., 
385;  Mareden  v.Soper,  11  O.  St.,  503.)  Defendants  are 
liable  for  deficiency.  (Bear  v.  Koenigateiny  16  Neb.,  65 ;  1 
Perry,  Trusts,  sec.  126;  Edwards  r.  Edwards,  39  Pa.  St., 
369 ;  Holmes  v.  Holmes,  44  III.,  168 ;  4  Kent's  Com.,  305 ; 
Sugdon,  Vendors,  622;  Hill,  Trusts,  66;  Jackson  v, 
Widger,  7  Cow.  [N.  Y.],  726;  Lantry  v.  Laniry,  61  III., 
458 ;  Champlin  v.  Champlin,  26  N.  E.  Rep.  [111.],  526 ; 
Cooper  V,  Foss,  15  Neb.,  515;  Shamp  v.  Meyer,  20  Id., 
223;  Hi^s  Appeal,  26  Pa.  St,  200;  TroUer  v.  Hughes, 
12  N.  Y.,  74;  Merriman  v.  Moore,  90  Pa.  St.,  80;  2 
Smith's  Leading  Cases,  224;  Jones  v,  LUiledale,  6  Ad.  & 
Ell.  [Eng.],  486;  Bollou  v.  Talbot,  16  Mass.,  461;  White 
V.  Skinner,  13  John?».  [N.  Y.],  307 ;  Means  v,  Swormstedt^ 
32  Ind.,  87;  Hovey  v.  Magill,  2  Conn.,  680;  Long  v.  Col- 
bum,  11  Mass.,  97;  Bice  v,  Gove,  22  Pick.  [Mass.],  158; 
Bank  of  Genesee  v.  Paichin  Bank,  19  N.  Y.,  315;  Water- 
vliet  Bank  v.  White,  1  Denio  [N.  Y.],  608 ;  Babooek  v. 
Beman,  UN.  Y.,  200;  Bank  of  N.  F.  v.  Bank  of  Ohio, 
29  Id.,  619;  Smith  v.  Alexander,  31  Mo.,  193;  Zdgler  v. 
Fallon,  28  Mo.  App.,  295 ;  Lazarus  v.  Shearer,  2  Ala., 
718;  McCleUan  v.  Reynolds,  49  Mo.,  312.)  Defendants 
ratified  the  acts  of  their  agent,  in  the  acceptance  of  this 
deed,  and  are  therefore  bound  by  the  promise  made  by 
him.  (Tiedeman,  Real  Estate,  sec.  817;  Baker  v.  Mather,  26 
Mich.,  61 ;  Gilbert  v.  Petele,  38  N.  Y.,  165;  Hand  v.  Ken- 
nedy, 83  Id.,  149 ;  Lawrence  v.  Taylor,  5  Hill  [N.  Y.],  107; 
Briggs  v.  Partridge,  64  N.Y.,  357;  Hanfordv.  McNair,  9 
Wend.  [N.  Y],  54;  Blood  v.  Goodrich,  12  Id.,  527;  War- 
raU  V.  Munn,  5  N.  Y.,  229 ;  Story,  Agency,  sec.  227 ;  1  Amu 
Lead.  Cas.,  735  and  notes ;  Bank  of  Columbia  v.  Patterson, 
7  Cranch  [U.  S.].  299 ;  Evans  v.  Wells,  22  Wend.  [N.  Y.], 
324 ;  MeTjean  v.  Dunn,  4  Bing.  [Eng.],  722.;  Levy  v.  Bank, 
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27  Neb.,  557 ;  Lortan  v.  BusaeUy  Id,,  372 ;  Noble  v.  Nugmi^ 
89  111.,  522;  Story,  Agency,  sees.  126-133;  Parsons,  Con- 
tracts, p.  49,  sec.  3 ; .  Cruzan  v.  SmUh,  41  Ind.«  288 ;  N.  K 
Fire  &  M.  Ins.  Co.  v.  Sehetteler,  38  III.,  167 ;  Tice  v.  Russeiff 
44  N.  W.  Rep.  [Minn.],  886;  McKeighan  v.  HopHna,  19 
Neb.,  33;  N.  Eng.  Mtg.  Co.  v.  Henderson,  13  Id,,  159; 
Joslin  V.  Miller,  14  Id.,  91 ;  Bruce  v.  Dicey,  6  N.  E.  Rep. 
[III.],  437;  Nichobv.  Shaffer,  30  N,  W.  Rep.  [Mich.], 
383 ;  Tooker  v.  Shan,  30  N.  J.  Eq.,  394 ;  Jones  v.  -4«rin- 
son,  68  Ala,,  167 ;  Perkins  v.  Boothby,  71  Me,,  91 ;  Eadie 
V.  Ashbaugh,  44  la,,  519;  Baer  v.  Lichten,  24  III.  App., 
311 ;  Clark  v.  HyaJtt,  23  N.  E.  Rep.  [N,  Y.],  891 ;  Stras 
ser  V.  Oonklin,  11  N.  W.  Rep.  [Wis.],  254;  Sandwich  Mfg. 
Co.  v.ShUey,  15  Neb.,  109;  Walker  v.  Hagerty,  20  Id., 
482;  Partridge  v.  White,  59  Me.,  564 ;  Greenlaw  v.  Green- 
law, 12  N.  H.,  203 ;  Atl.  Dock  Co.  v.  LeavUt,  13  Am.  Rep. 
[N.  Y.],  35.) 

Talbot  &  Bryan,  for  other  appellees,  cited,  as  to  the 
appeal  and  the  motion  to  quash :  Alien  v.  Miller,  1 1  O. 
St.,  378;  Edwards  v.  Kearney,  14  Neb.,  83;  Birdsdlv 
Carter,  16  Id.,  423 ;  Morrissey  t?.  Kinsey,  Id.,  17  ;  WAsier 
t7.  Wray,  19  Id.,  560;  Morgan  v.  Bergen,  3  Id.,  209; 
Baker  v.  Kellogg,  29  O.  St,  665;  Uhling  v.  Schellenberg^ 
12  Neb.,  609;  Madsen  v.  MM  Co.,  15  Id.,  644;  Howard 
V.  Lamaster,  13  Id.,  221, 

Maxwell,  Ch.  J. 

This  is  an  action  to  foreclose  a  mortgage  upon  real  es- 
tate. The  mortgage  was  executed  by  6.  P.  Dietz  and  E. 
M.  Stickney  upon  the  south  half  of  the  south  half  of  sec- 
tion 8,  town  7,  range  9  west,  of  the  sixth  principal  meridian, 
excepting,  however,  the  west  eighty  acres  of  above  contrac 
heretofore  conveyed,  and  also  subject  to  the  right  of  way 
privileges  granted  to  the  Republican  Valley  Railroad 
Company  by  deed  dated  March  18,   18S6,  and  recorded 
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at  book  26,  page  270,  of  the  recorJs  of  Adams  county, 
Nebraska.  This  mortgage  is  given  in  part  of  purchase 
money  of  above  described  premises.  The  above  mortgage 
was  executed  on  the  29th  of  March,  1887,  to  secure  the 
notes  of  Dietz  and  Stickney,  due  in  one,  two,  and  three 
years,  each  for  the  sum  of  $2,875.  It  is  alleged  in  the 
petition  that  on  the  14th  day  of  June,  1887,  Gould  P. 
Dietz,  Lenora  A.  Dietz,  his  wife,  and  Edward  M.  Stick- 
ney,  and  Carrie  Stickney,  his  wife,  sold,  transferred,  and 
conveyed  for  a  valuable  consideration,  the  tract  of  land 
above  described  to  H.  Bostwick,  trustee,  one  of  the  de- 
fendantA  herein  named,  by  deed  dated  June  14,  1887, 
and  recorded  in  book  31,  page  164,  of  the  records  of  Ad- 
ams county,  Nebraska;  that  in  said  deed  there  is  the  fol- 
lowing covenant  and  agreement,  and  subject  to  a  certain 
mortgage  of  $8,626,  dated  March  29,  1887,  and  due  in 
one  year,  two  years,  and  three  years  from  date  respectively, 
with  interest  at  the  rate  of  eight  per  cent  per  annum  from 
date,  all  of  which  the  said  H.  Bostwick,  trustee,  agrees  to 
assume  and  pay,  with  interest  accrued,  as  a  part  of  the 
purchase  price  of  said  premises,  said  mortgage  executed  by 
G.  P.  Deitz  and  E.  M.  Stickney  to  Lewis  D.  Reynolds ; 
that  plaintiff  is  now  informed,  believes,  and  is  ready  to 
prove  that  the  deed  was  taken  by  H.  Bostwick,  trustee,  for 
Frank  C.  Fry,  James  C.  Kay,  H.  Bostwick,  Joseph  Boeh- 
mer,  B.  J.  Brotherton,  Thomas  Hyde,  Alexis  Halter, 
Mark  Levy,  W.  H.  Fuller,  and  Alice  Sawyer,  the  other 
defendants  in  this  case ;  that  this  deed  was  made  to  H. 
Bostwick,  and  at  the  special  instance  and  request  of  the 
said  oeduis  que  trusty  the  other  defendants  aforesaid,  and  for 
their  benefit,  the  said  H.  Bostwick  agreed  to  assume  and 
pay  this  said  mortgage  of  $8,625  to  the  plaintiff  aforesaid ; 
that  by  said  deed  and  the  acceptance  thereof  the  said  H. 
Bostwick  and  the  oeatuia  que  trust,  defendants  aforesaid,  did 
assume  and  become  personally  responsible  for  the  payment 
of  said  mortgage  of  $8,625,  given  by  Gould  P.  Dieti  and 
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£.  M.  Stickuey  to  Lewis  D.  Reynolds,  plaiutiff;  that  on 
the  11th  day  of  July,  1887,  the  said  H.  Bostwick,  trustee, 
by  deed  of  that  date,  conveyed,  or  attempted  to  convey, 
said  real  estate  above  described  to  Everett  C.  Sawyer, 
trustee;  that  the  defendant  Harrison  Bostwiek,  trustee, 
Everett  C.  Sawyer,  trustee,  Alice  E.  Sawyer,  Frank  C. 
Fry,  James  C.  Kay,  Greorge  A,  Stickney,  B.  H.  Whitney, 
Joseph  Boehmer,  B.  J.  Brotherton,  Thomas  Hyde,  Alexis 
Halter,  Mark  Levy,  Abraham  Loeb,  and  William  H.  Fuller, 
have  or  claim  some  lien  or  interest  in  said  premises  herein- 
before described^  thus  conveyed  by  said  mortgage,  but  what- 
ever, if  any,  such  claim  or  lien  may  be,  this  plaintiff  avers 
that  it  is  in  fact  and  in  law  subsequent  and  subject  to  the 
lien  or  claim  of  the  plaintiff  thereon  as  hereinbefore  stated. 

Everett  C.  Sawyer,  in  his  answer,  denies  each  and  every 
allegation  in  the  petition,  and,  second,  pleads  a  counter- 
claim of  $1,000  for  services  rendered  by  him  in  perform- 
ance of  the  duties  of  an  alleged  trust. 

Alice  E.  Sawyer  disclaims  any  interest  in  the  premises. 

Abraham  Loeb,  Mark  Levy,  James  C.  Kay,  W.  H. 
Fuller,  Joseph  Boehmer,  Alexis  Halter,  W.  J:  Brotherton, 
and  Thomas  H.  Hyde  filed  answers  denying  the  allega- 
tions of  the  petition. 

Upon  the  issues  thus  found  the  case  was  tried.  The 
court  found  that  there  is  due  to  the  plaintiff  from  the  de- 
fendants G.  P.  DIetz,  Edward  M.  Stickney,  and  Harrison 
Bostwiek,  the  sum  of  $7,194,  with  interest  at  eight  per 
cent  from  May  20, 1889,  and  that  there  will  be  due  on  the 
29th  day  of  March,  1890,  $2^907  with  interest  at  eight 
per  cent  from  May  20,  1889,  or  $2,876;  that  the  defend- 
ant Sawyer  takes  nothing  by  his  cross-pedtion,  and  that 
the  other  defendants  Everett  C.  Sawyer,  Alice  E.  Sawyer, 
Frank  C.  Fry,  James  C.  Kay,  George  A.  Stickney,  B.  H. 
Whitney,  Joseph  Boehmer,  B.  J.  Brotherton,  Thomas 
Hyde,  Alexis  Halter,  Mark  Levy,  Abraham  Loeb,  and 
W.  H.  Fuller  are  not  liable  in  this  case. 
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A  motion  is  now  made  by  four  of  the  defendants  to 
quash  the  bill  of  exceptions  because  it  was  not  served  upon 
them  for  correction  or  amendment  before  being  signed  by 
the  judge.  In  this  case,  by  stipulation,  it  was  signed  by  the 
derk.  The  motion  must  be  overruled.  The  action  was 
brought  by  the  plaintiff  against  all  the  defendants  to  sub- 
ject the  land  in  suit  to  the  satisfaction  of  the  mortgage. 
The  trustee  represented  the  o&iuis  que  trusty  and^  except  in 
a  contest  between  them,  service  of  the  bill  of  exceptions  on 
him  will  be  sufficient. 

The  bill  of  exceptions  seems  to  be  in  proper  form,  and 
there  is  no  claim  that  aught  has  been  improperly  included 
therein.  The  record  necessarily  brings  up  the  entire  case. 
This  principle  was  recognized  in  Taylor  v,  Courtnay^  1 5 
Neb.,  190. 

It  is  unnecessary  to  review  the  testimony  at  length. 
Taking  the  entire  testimony  together  it  clearly  establishes 
the  following  facts : 

First — That  the  land  in  question  was  bought  as  a  specu- 
lation, and  a  value  placed  upon  it  of  $20,000. 

Second — ^That  the  oeduU  qite  trust  named,  except  Everett 
Sawyer,  who  purchased  a  twentieth  interest  therein,  each 
took  a  tenth  share  in  the  property,  for  which  he  agreed  to 
pay  the  sum  of  $2,000. 

Third — ^That  deducting  the  amount  of  the  mortgage  each 
one  paid  the  amount  of  the  stock,  being  $1,140. 

Fourth — ^That  the  title  was  taken  in  the  name  of  Bost- 
wick  as  trustee  as  a  matter  of  convenience  in  making 
transfers. 

Fifth — ^That  any  one  of  the  eesluis  que  trad  could  require 
Bostwick  to  convey  to  him  his  interest  in  the  land  subject 
to  the  mortgage. 

The  case  does  not  differ,  therefore,  in  principle  from 
that  of  Bear  v.  Koenigstein,  16  Neb.,  66.  That  trust 
results  from  the  purchase  and  payment  of  the  money. 

In  the  case  tA  bar  the  proof  dearly  shows  that  the  oes- 
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tuis  que  trust  named  each  purchaser  and  paid  for  one-tenth 
portion  of  the  land,  and  agreed  to  pay  the  mortgage  as  a  part 
of  the  consideration.  It  is  true  the  title  was  taken  in  the 
name  of  another,  but  such  title  is  held  in  trust  for  the 
parties  who  advanced  the  consideration.  ( WUlis  v.  Willis^  2 
Atk.  [Eng.],  71 ;  Botsford  v.  Bun,  2  Johns.  Ch.  [N.  Y.], 
405 ;  Bear  v.  Koenigstein,  16  Neb.,  66.)  Each  of  the  share- 
holders is  still  indebted  upon  the  purchase  in  the  sum  of' 
$860.  It  seems  probable  that  the  land  will  not  sell  at  forced 
sale  for  sufficient  to  satisfy  the  mortgage.  Should  this  be  the 
case,  judgment  for  the  deficiency  may  be  rendered  against 
each  of  the  shareholders,  in  proportion  to  the  share  held 
by  each.  The  purchasers  are  not  jointly  liable,  however, 
but  severally  in  proportion  to  the  interest  purchased,  or 
should  there  still  be  a  deficiency  after  exhausting  the  rem- 
edy here  provided,  the  defendants  Dietz  and  Whitney  will 
be  liable  for  the  same.  The  counter-claim  of  the  defend- 
ant Sawyer  was  properly  disallowed,  as  the  only  contract 
proved  was  made  with  Bostwick,  and  apparently  without 
authority.  It  is  probable  that  Bostwick  is  liable  for 
such  services.  The  claim  that  Bostwick  purchased  the 
property  for  $1 4,000,  and  sold  it  to  the  eeatuis  que  trud  for 
$20,000,  is  not  put  in  issue  by  the  pleadings,  and  cannot 
be  considered  in  this  case.  If  he  has  been  guilty  of  im- 
proper conduct,  which  the  proof  does  not  show,  an  action 
for  an  accounting  will  lie  against  him.  The  judgment  of 
the  district  court  is  reversed,  and  judgment  will  be  entered 
in  this  court  in  conformity  to  this  opinion. 

Judgment  ▲gcordinglt. 
The  other  judges  concur. 
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W.  B.  KiTHCART  V.  W.  M.  LXRiiiORE. 

[Filed  Mabgh  23,  1892.] 

Deeds:  Fraud:  Undue  Influence.  Upon  the fiicts stated, A«{4, 
that  the  deed  for  the  plaintiff's  land  was  obtained  by  fraada- 
lent  professions  of  friendship  and  nndae  inflaenoe,  and  the  Judg- 
ment of  the  court  below,  setting  it  aside,  was  right. 

Error  to  the  district  court  for  Hiiichcock  connty.  Tried 
below  before  Cochran,  J. 

Moore  &  Hart,  for  plaintiff  in  error,  cited :  TUden  v. 
Streeier,  45  Mich.,  633 ;  Hale  v.  CoU,  8  8.  E.  Rep.  [ W. 
Vs.],  616 ;  Pomeroy's  Eq.  Jur.,  sec.  866 ;  Perldne  v,  Lougee^ 
6  Neb.,  220;  Hansen  r.  BeriheUen,  19  Id.,  440;  Courvoirsier 
V.  Bouvier,  3  Id.,  55;  Taige  v.  Tatge,  26  N.  W.  Rep. 
[Minn.],  121 ;  MeClain  v.  McClain,  ION.  W.  Rep.  [la.], 
333;  Ih/arv.  Walton,  7  S.  E.  Rep.  [Ga.],  220;  Barrv. 
C/DonneU,  18  Pac.  Rep.  [Cal.],  429;  Finlayson  v.  Fm- 
layson,  21  Pac.  Rep.  [Ore.],  57 ;  Feeney  v.  Howard,  Id., 
984;  Perry,  Trusts,  sec.  215;  MeVay  v.  MoVay,  10  Atl. 
Rep.  [N.  J.],  178;  CyBrien  v.  Oaslin,  20  Neb.,  361; 
Shafier  v.  Huntington,  19  N.  W.  Rep.  [Mich,],  11. 

J»  Byron  Jennings  {J,  E.  Cochran  with  him),  oonJtra, 
cited :  Ckmrtoirsier  v.  Bouvier,  3  Neb.,  51 ;  Falsken  «• 
Harhendorf,  11  Id.,  82;  BartieU  v.  BartleU,  15  Id.,  593; 
Hansen  v.  Berthelson  19  Id.,  433;  Hartman  v.  Streitz,  17 
Id.,  657;  Mathew  v.  Leaman,  24  O.  St.,  615;  Harvey  «. 
Gardner,  41  Id.,  642;  Catalani  v.  Catalani,  24  N.  £. 
Rep.  [Ind.],  375. 

Maxwell,  Ch.  J. 

The  plaintiff's  cause  of  action  is  set  forth  in  the  amended 
petition  as  follows : 
21 
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^'That  he  has  the  legal  title  to  and  is  in  the  quiet  and  un- 
disturbed possession  of  the  following  described  real  estate^ 
to-wit,  the  southwest  quarter  of  section  20,  township  4 
north,  of  range  35  west,  in  Hitchcock  countj,  Nebraska; 
that  on  the  3d  day  of  January,  1888,  the  plaintiff  and  one 
Josephine  Larimore  were  husband  and  wife,  and  owing  to 
divers  and  sundry  domestic  troubles  they  mutually  agreed 
to  separate  and  divide  their  property  between  them ;  that 
plaintiff  and  his  said  wife  were  advised  by  C.  C.  Yennum, 
Esq.,  a  reputable  attorney,  that  they  could  not  pass  a  per- 
fect title  by  deeding  thdr  real  estate  from  each  to  the  other; 
that  in  order  to  make  the  title  perfect,  the  law  required 
that  the  husband  and  wife  should  join  in  a  deed  to  some 
third  party,  which  third  party  could  then  deed  to  each 
separately,  thereby  conveying  to  each  a  perfect  title  to  the 
portion  of  their  said  real  estate  which  by  virtue  of  said 
separation  and  agreement,  each  was  entitled  to,  all  of  which 
said  advice  and  counsel  plaintiff  and  his  said  wife  believed 
to  be  the  law  of  this  state;  that  plaintiff  and  his  said  wife  had 
known  defendant  for  several  years ;  that  defendant  had  lived 
a  near  neighbor  to  them  during  this  time;  that  they,  the 
plaintiff  and  his  wife  and  the  defendant  had,  during  all 
this  time,  been  on  the  most  intimate  terms  and  were  con- 
fidential friends ;  that  the  defendant  was  present  and  heard 
the  advice  of  the  said  C.  C.  Yennum  as  above  and  offered 
to  act  as  said  third  party,  claiming  and  pretending  to  be  a 
friend  to  plaintiff  and  his  said  wife;  that  by  reason  of  said 
intimate  friendship  and  confidential  relationship,  and  the 
defendant  claiming  and  pretending  to  be  a  friend  to  them, 
and  believing  the  same  to  be  true,  and  relying  thereon,  the 
plaintiff  and  his  said  wife  were  induced  to,  and  did,  there- 
upon join  in  a  deed  of  conveyance  of  all  their  real  estate 
to  said  defendant,  in  which  the  land  above  described  was 
included,  the  said  defendant  agreeing  at  said  time  to  re- 
convey  said  land  to  the  plaintiff,  the  same  being  that  por- 
tion of  the  real  estate  which  by  the  terms  of  said  separation 
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and  agreemeiit  between  plaintiff  and  his  aaid  wife,  plaintiff 
was  entitled  to ;  that  plaintiff  and  his  said  wife  believed 
the  defendant  to  be  an  honest  and  worthj  man,  and  re* 
posed  in  him  their  utmost  confidence,  and  would  not  have^ 
conyejed  said  land  to  him  but  for  said  intimate  friendship 
and  confidential  relationship  and  the  pretenses  that  the  de* 
fendant  was  a  friend  to  them  ;  all  of  which  were  false,  and 
fraudulently  made  with  the  intent  of  the  defendant  ta 
cheat  and  defraud  the  plaintiff  out  of  said  land. 

^'That  the  said  deed  from  plaintiff  and  his  said  wife  ta 
said  defendant  was  without  any  consideration  whatever, 
and  was  made  and  delivered  to  said  defendant  under  the 
above  circumstances  and  for  the  sole  and  only  purpose  as 
above  set  forth ;  that  at  the  time  of  making  said  deed  the 
said  plaintiff  and  his  said  wife  were  not  indebted  to  any^ 
person  or  persons  whomsoever  and  had  no  creditors  and  are 
not  now  indebted  to  any  person  or  persons ;  that  the  de- 
fendant immediately  upon  the  delivery  of  said  deed  had  the 
same  recorded  in  said  county,  and  has  ever  since  the  delivery 
thereof,  and  does  now  refuse  to  reconvey  said  land  to  thi» 
plaintiff,  though  often  requested  to  do  so  by  plaintiff  herein, 
and  that  said  defendant  fraudulently  claims  title  to  said 
land  by  virtue  of  said  deed  and  is  offering  to  sell  the  same 
and  appropriate  the  proceeds  thereof  to  his  own  use  aud 
benefit,  and  thereby  frauduently  cheat  and  defraud  plaintiff' 
out  of  the  same ;  that  the  plaintiff  is  now  owner  in  fee  simple 
of  said  land  by  virtue  of  a  patent  thereto  from  the  govern- 
ment of  the  United  States,  and  is  now  and  has  been  for  sev- 
eral years  in  the  quiet  and  undisturbed  peaceable  possession 
thereof;  that  the  defendant  has  never  at  any  time  been  ii) 
actual  or  constructive  possession  of  the  same,  or  any  part 
thereof;  that  said  deed  is.  a  cloud  upon  plaintiff's  title  to 
said  land  and  greatly  depreciates  the  value  of  the  same. 

"  The  plaintiff  therefore  prays  that  the  said  deed  from 
plaintiff  and  his  said  wife  to  said  defendant  be  declared 
null  and  void  and  the  record  thereof  be  canceled,  that  the 
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cloud  upon  plaintiff's  title  caused  thereby  be  removed,  and 
the  title  to  said  land  be  quieted  and  confirmed inthe plaint- 
iff, and  for  such  other  and  further  relief  as  justice  and 
equity  may  require.'' 

A  demurrer  was  filed  to  this  petition,  which  was  either 
withdrawn  or  not  acted  upon,  as  we  find  no  ruling  thereon 
in  the  record. 

The  defendant  in  his  answer  admits  the  execution  of 
the  deed  in  question,  but  pleadp  as  a  defense  the  statute  of 
frauds,  and  also  that  he  paid  a  valuable  consideration  for  the 
land,  and  that  after  obtaining  the  title  he  placed  a  mortgage 
thereon  for  $400,  with  interest  for  the  period  of  five  years. 
He  also  allies  that  the  plaintiff  has  unlawfully  retained 
posession  of  said  land  ever  since  the  3d  day  of  January, 
1888,  for  which  he  claims  damages. 

The  reply  is  a  general  denial,  except  as  to  the  loan. 

On  the  trial  of  the  cause  in  the  court  below,  the  court 
found  the  issues  in  favor  of  the  plaintiff.  '^  That  plaintiff 
has  the  legal  title  to,  and  is  in  the  quiet  and  undisturbed 
peaceable  possession  of,  the  land  mentioned  in  said  petition; 
that  the  deed  made  January  3, 1888,  by  plaintiff  and  Jose- 
phine Larimore  to  defendant  was  without  consideration; 
that  the  same  was  fraudulently  obtained  by  defendant 
from  plaintiff  and  Josephine  Larimore  by  reason  of  influ- 
ence acquired  and  abused,  confidence  reposed  and  betrayed, 
and  that  the  same  is  a  cloud  upon  the  title  of  the  plaintiff. 

^'The  oourt  further  finds  that  subsequent  to  the  making 
of  said  deed,  and  prior  to  the  commencement  of  this  action, 
the  defendant  at  the  request  of  the  plaintiff  placed  a  mort- 
gage on  said  land  for  the  sum  of  $400;  that  the  same  is  a 
valid  and  a  subsisting  first  lien  against  said  land  for  the  sum 
of  $660,  prindpal  and  interest.'?  A  judgment  was  there- 
upon rendered  in  behalf  of  plaintiff. 

There  are  certain  special  findings  in  the  record  whidk 
need  not  be  noticed. 

The  testimony  tends  to  show  that  the  plaintiff  and  de- 
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fendant  were  neighbors,  and  prior  to  the  transaction  in 
question  on  very  intimate  terms.  It  is  evident  that  the 
defendant  below  had  up  to  the  time  of  the  execution  of  the 
deed  in  question  made  such  professions  of  friendship, 
both  by  word  and  action,  as  to  lead  both  the  plaintiff  and 
his  wife  to  believe  that  he  was  their  firm  friend  and  the 
firiend  of  each.  It  also  appears  that  for  about  two  weeks 
before  the  date  of  the  deed  the  plaintiff's  wife  had  lefl 
home  and  was  staying  with  some  of  the  neighbors ;  that 
a  part  of  the  time  she  had  been  stopping  at  the  house 
of  the  defendant;  that  the  wife  was  clamoring  for  a  divi- 
sion of  the  plaintiff's  property  with  her,  evidently  with 
the  intention  of  a  permanent  separation.  So  far  as  we 
can  judge  the  plaintiff  did  not  want  his  wife  to  go  away, 
but  as  she  seemed  determined  to  do  so  he  seems  to  have 
been  willing  to  make  a  fair  division  of  the  property  with 
her.  On  the  day  in  which  the  deed  in  question  was  exe- 
cuted the  plaintiff  and  defendant  started  to  drive  to  Strat- 
ton,  a  village  about  fourteen  miles  distant,  and  either  by 
accident  or  design  the  plaintiff's  wife  with  another  lady 
met  them  on  the  way  and  all  the  parties  went  to  Stratton. 
The  plaintiff's  wife  was  insisting  upon  a  division  of  the 
property,  and  to  have  the  business  closed  up  as  soon  as 
possible,  and  the  defendant  seems  to  have  been  anxious  to 
further  the  business  as  rapidly  as  it  could  be  done.  Among 
other  things  that  he  did  in  furtherance  of  his  professed 
friendship,  he  called  upon  Mr.  Vennum,  a  banker  and  law- 
yer at  Stratton,  and  stated  in  substance  that  there  was  a 
difficulty  between  the  plaintiff  and  his  wife,  and  that  they 
wished  to  divide  the  husband's  property  between  them, 
and  asked  for  advice  in  the  premises.  The  wife  seenied 
anxious  to  have  the  division  completed  on  that  day,  and  some 
time  during  the  afternoon  the  plaintiff  and  his  wife,  at  the 
defendant's  suggestion,  went  into  the  office  of  Mr.  Vennum 
and  asked  for  advice  as  to  the  proper  mode  of  dividing  the 
property.     Mr.  Vennum  stated  that  it  would  be  necessary 
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to  make  a  oonveyaDoe  to  a  third  party,  who  would  after- 
wards convey  to  the  hasband  and  wife  the  respective  shares 
agreed  upon,  and  he  suggested  the  defendant  as  a  friend  of 
both  parties,  and  a  suitable  person  through  whom  to  make 
the  transfers.  The  defendant  was  present  and  promised, 
if  the  transfers  were  made  to  him,  to  reoonvey  as  directed. 
The  plaintiff  did  not  want  to  complete  the  transfers  that 
night,  but  was  finally  persuaded  to  do  so  by  his  wife  and 
the  defendant,  the  deeds  being  acknowledged  before  Mr. 

,  who  was  a  notary  public.     The  wife  of  the  plaintiff 

returned  to  the  residence  of  the  defendant  She  testifies 
that  the  defendant  stated  to  her  that  he  would  convey  the 
property  which  was  agreed  she  should  have,  but  would  not 
convey  to  the  plaintiff.  Shortly  after  this  the  defendant 
was  requested  by  the  plaintiff  to  effect  a  loan  upon  this 
land  for  the  sum  of  $300.  The  defendant  did  effect  a  loan 
for  $400,  of  which  sum  he  paid  $100  to  the  plaintiff's 
wife  in  pursuance  of  the  agreement,  and  $200  to  the 
plaintiff.  The  remaining  $100  he  retained.  About  the 
time  the  loan  was  obtained  the  defendant  endeavored  to 
have  the  plaintiff  sign  a  statement  that  the  transfer  to 
him  was  a  bona  fide  sale,  his  pretext  for  such  request  being 
that,  by  executing  a  mortgage  on  the  land  as  owner,  he  was 
in  danger  of  getting  into  a  tight  place.  The  plaintiff, 
however,  refused  to  execute  such  instrument. 

It  also  appears  that  the  plaintiff  and  his  wife  were  after- 
wards divorced,  but  at  whose  suit  does  not  appear,  and 
that  question  is  not  involved  in  the  case.  The  defendant, 
although  present  in  court,  was  not  a  witness  in  the  case. 
It  is  clearly  shown  that  by  his  profession  of  friendship  to 
both  the  plaintiff  and  his  wife,  and  by  his  officious  inter- 
ference in  the  case,  they  were  induced  to  make  the  convey* 
ances  to  him,  and  there  is  testimony  tending  to  show  that 
he  received  the  deed  with  the  intent  to  cheat  the  plaintiff 
{^Hansen  V.  BertheUon,  19  Neb.,  433;  Hartman  v.  SbreUs, 
17  Id.,  557;  BarUett  v.  BarUeU,  15  Id.,  593.) 
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In  Catalani  v.  CatcUani,  24  N.  E.  Rep.  [Ind.],  375,  a 
deed  was  executed  to  the  defendant  in  reliance  on  his  verbal 
promise  to  reconvey  to  her  after  her  marriage  with  one  C. 
The  previous  relations  between  C«  and  the  defendant  had 
been  very  confidential,  and  he  induced  her  to  make  the 
conveyance  with  the  intention  of  cheating  her,  and  after  her 
marriage,  refused  to  reconvey  (a  case  similar  in  some  of  its 
features  to  the  one  at  bar).  The  court  below  said  *'  that  it  was 
not  honest  to  keep  the  land,  and  that  the  statute  of  frauds 
did  not  apply,'' and  this  ruling  was  approved  by  the  supreme 
court.  A  similar  ruling  was  made  by  the  supreme  court 
of  Missouri  in  DatMohroeder  v.  Thms^  61  Mo.,  100. 
Undue  influence  may  be  exercised  either  by  words  or  acts, 
or  both.  Thus  in  Hansen  v.  Berthelson,  19  Neb.,  433,  the 
defendant  had  acquired  great  influence  over  her  uncle,  and 
by  professing  a  warm  interest  in  his  welfare  induced  him 
to  convey  the  homestead  to  her.  The  court  set  the  deed 
aside  but  compelled  the  land-owner  to  repay  $1,000  with 
interest,  which  the  defendant  had  received  on  the  land.  In 
the  case  at  bar  the  testimony  does  not  show  the  defendant 
in  a  very  flattering  light.  The  plaintiff  has  remained  in 
possession  of  the  land  from  the  first  and  is  in  fact  the 
owner.  The  deed  to  the  defendant  is  a  cloud  upon  such 
title,  as  found  by  the  court  below,  and  it  is  evident  that 
the  judgment  is  responsive  to  the  testimony.  The  judg- 
ment is  right,  and  is  therefore 

Affibmeh. 


The  other  judges  concur. 
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John  Yakow  et  al.  v.  Elizabeth  Snellino. 

[FiLBD  Mabch  23,  1892.] 

1*  Seview.  ETidenoe  examined,  and  Jadgment  htid  to  be  against 
the  weight  ef  eTidenoe. 

1L  Estoppel:  Tax  Salb:  Redemption.  In  1872  one  M.  and  wife 
ezecoted  a  mortgage  npon  oertain  lots  in  the  city  of  Lincoln. 
This  mortgage  was  foreclosed  and  the  property  porchased  by  an 
assignee  of  the  mortagee.  The  sale  was  dnly  confirmed  and  a 
deed  made  to  the  pnrchaser.  In  1883  the  grantees  in  the  deed 
paid  all  taxes  dne  on  the  lot  from  187L  In  1880  M.  made  a 
qnitolaim  deed  of  said  lot  to  J.  A.  M.,  who  afterwards  conveyed 
to  one  O.,  who  then  conveyed  to  Mrs.  S.  In  1881  S.  parchaaed 
the  lots  at  privato  tax  sale,  and  after  the  redemption  from  tax 
■ale  by  the  grantees  nnder  the  sheriff 's  deed,  accepted  the  money 
paid  for  the  redemption  of  the  lots.  HM,  That  he  was  thereby 
estopped  from  claiming  title  to  snch  lot  as  against  snch  grantees 
and  their  assigns. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Chapman,  J. 

Lamb,  Bickeita  &  WHwm^  for  plaintiffs  in  error,  cited,  on 
the  question  of  estoppel :  Simplot  v.  Dubuguey  49  la.,  630; 
Brewer  v.  Nash,  17  Atl.  Rep.  [R.  I.],  867;  EUis  v.  Bakery 
19  N.  E.  Rep.  [Ind.],  193;  ColUm  v.  BupeH,  27  N.  W. 
Rep.  [Mich.],  520 ;  Childs  v.  GaJllaghery  7  S.  Rep.  [Miss.], 
208  ;  Scholey  v.  Rew,  23  Wall.  [U.  S.],  351 ;  Wamsley  v. 
Orooky  3  Neb.,  844 ;  MoMurtry  v.  Browriy  6  Id.,  368 ; 
Am.  Emigrant  Co,  v,  R.  &  L.  G>.,  62  la.,  323 ;  State  Bank 
V.  Green,  8  Neb.,  298 ;  Berkley  v.  Lamb,  Id.,  398 ;  Peter- 
9ine  V,  ThomaSy  28  O.  St.,  596 ;  Jaeobson  v.  Millery  41 
Mich.,  90.    . 

W.  H.  Snellingy  and  Harwood,  Ames  &  Kelly,  contra. 

Maxwell,  Ch.,  J. 

This  action  was  brought  in  the  court  below  bjr  the  de- 
fendant in  error  against  the  plaintiff  in  error  to  recover 


Vou  34]         JANUARY  TERM,  1892.  281 


Tanow  y.  SoeUing. 


the  possession  of  lot  1  in  block  3,  in  north  Lfiioolu. 
On  the  trial  of  the  cause  the  court  found  the  issues  in 
favor  of  the  defendant  in  error  and  against  the  plaintiff  in 
error  and  rendered  judgment  accordingly.  The  testimony 
tends  to  show  that  in  May,  1872,  J.  W.  McKesson  and 
wife  executed  a  mortgage  to  A.  W.  Cox  upon  the  lot  in 
question  and  others,  to  secure  the  sum  of  $460.50  with 
interest,  due  in  four  months;  that  there  was  a  default  in 
payment  of  said  sum,  and  in  April,  1873  a  decree  of  fore- 
closure and  sale  for  the  sum  of  $376  was  duly  rendered ; 
that  afterwards  an  order  of  sale  was  issued  and  the  property 
sold  and  purchased  by  Kingman  &  Ballard  ;  that  the  sale 
was  duly  confirmed  and  a  deed  ordered.  There  is  also  tes- 
timony tending  to  show  that  a  deed  was  actually  made  and 
delivered  to  Kingman  &  Ballard  and  such,  deed,  dated  in 
the  year  1887,  was  found  among  their  papers,  left;  in  charge 
of  S.  G.  Owen,  when  those  parties  left  the  state.  The  tes- 
timony also  shows  that  Cox  was  a  partner  of  Kingman  & 
Ballard  in  1872,  and  that  when  he  left  that  firm  they  suc- 
ceeded to  his  rights  in  the  premises.  The  plaintiffs  in 
error  claim  through  a  r^ular  chain  of  conveyances  from 
Kingman  &  Ballard.  The  defendant  in  error  claims  title 
principally  through  a  quitclaim  deed  made  by  McKesson 
and  wife  to  J.  A.  Marshall  in  1880  and  through  various 
conveyances  to  plaintiff. 

The  principal  claim  of  the  defendant  in  error  is  that 
McKesson  had  paid  the  decree  and,  therefore,  that  no  title 
passed  by  the  sheriff's  deed.  McKesson  testifies  that  he 
had  paid  the  amount  due  on  the  decree,  but  fails  to  show 
when  or  to  whom,  while  both  Ballard  and  Kingman  tes- 
tify in  the  same  general  way  that  no  such  payment  was 
made.  Mr.  Owen  also  testifies  that  after  the  time  McKes- 
son claims  to  have  paid  the  same  that  he  admitted  the 
indebtedness  to  him,  and  we  think  the  clear  weight  of  tes- 
timony tends  to  show  that  the  amount  due  on  the  decree 
was  not  paid.     It  will  be  observed  that  there  is  consider- 


282  NEBRASKA  REPORTS.         [Vol.  34 


YftDow  T.  BneUlnc. 


able  more  testimony  in  this  record  than  in  Kingman  v, 
AppelgaU,  20  Neb.,  606,  and  17  Id.,  339.  In  addition 
to  this  Kingman  &  Ballard  in  1883  redeemed  this  and 
other  lots  and  received  a  redemption  certificate  as  follows: 

'' $48.73.         bedemptiox  cebtificate.         no.  2533. 

"  The  State  of  Nebraska,  1 
County  op  Lancaster     J 

**  County  Treasurer's  Office, 

''LiNOOLN,  June  20,  1883. 
•  **  I,  B.  B.  Graham,  treasurer  of  said  county,  do  hereby 
certify  that  Kingman  &  Ballard  have  this  day  paid  me 
the  BQm  of  $48.73  in  full  for  the  redemption  of  the  fol- 
lowing described  real  estate  in  said  county,  the  same  having 
been  sold  on  the  25th  day  of  June,  A.  D.  1881,  for  die 
taxes  levied  for  the  year  A.  D.  1879,  and  for  taxes  of 
1880,  1878,  1877,  1876,  1875,  1874,  1871,  1870. 

''Description — North  Lincoln,  1, 3,  4;  section  or  lot,  6; 
town  or  block,  3.  B.  B.  Graham, 

"2V«cMMr«r, 
<'E.  L.  Sayre." 

It  also  appears  that  W.  H.  Snelling,  who  transacted  all 
the  business  in  the  case  for  his  wife,  the  defendant  in  error, 
had,  previously  to  the  date  of  said  redemption,  purchased 
these  lots  at  tax  sale,  and  that  after  Kingman  &  Ballard 
had  paid  the  redemption  money  to  the  county  treasurer  he 
accepted  the  same,  thus  admitting  their  interest  in  the  lots 
in  question.  The  case  is  similar  in  many  respects  to  that 
of  Strong  v.  Irwiny  12  Neb.,  446.  In  that  case,  after 
judgment  in  fiivor  of  the  plaintiff,  the  court  found  the 
amount  of  taxes  due  to  the  defendant  on  the  land,  and  the 
sum  so  found  due  was  paid  into  court  by  the  plaintiff  for 
the  defendant  and  accepted  by  him,  and  the  court  held 
that  he  was  thereby  estopped  from  questioning  the  judg- 
ment. The  same  doctrine  had  been  announced  in  lfam»- 
Uy  V,  Orooky  3  Neb.,  362,  and  McMurtry  v.  Brcwn^  6  Id., 
368.     The  same  rule  should  prevail  in  the  case  at  bar. 
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It  is  contended  with  mach  earnestness,  on  belialf  of  the 
defendant  in  error,  that  the  redemption  of  the  property  in 
question  was  a  mere  voluntary  act  which  gave  the  person 
paying  the  money  no  rights  in  the  premises,  and  that  the 
defendant  in  error,  by  accepting  the  money  so  paid,  did 
not  in  any  maimer  prejudice  her  riglits.  The  right  to  re^ 
deem  lands  from  tax  sale  can  only  be  exercised  by  one 
claiming  an  interest  in  the  land,  and  the  acceptance  of 
such  redemption  money  is  a  practical  admission  that  the 
party  has  such  interest  If  the  defendant  in  error  was  the 
owner  of  the  lot  in  question,  then  it  was  her  duty  to  pay 
the  taxes  thereon,  yet  they  were  in  default  from  1870  with 
the  exception  of  one  year.  The  acceptance  of  the  money, 
under  the  circumstances,  was  an  admission  that  the  defend- 
ant in  error  was  not  the  owner  of  the  lot. 

Here  were  two  persons  claiming  title  under  conveyances 
from  McKesson.  In  the  one  case  the  title  was  derived 
through  proceedings  in  the  foreclosure  of  a  mortgage  and 
in  the  other  by  a  quitclaim  deed  made  by  McKesson  after 
the  foreclosure  proceedings  had  culminated  in  a  deed.  Now 
the  person  holding  under  the  quitclaim  accepts  the  amount 
paid  by  the  ostensible  owners  of  the  land  to  redeem  the 
same  from  tax  sale.  If  the  property  was  personal  it  would 
be  an  admission  that  the  person  paying  the  money  had  a 
superior  right  to  the  one  accepting  the  same,  and  that  rule 
may  justly  be  applied  to  real  property.  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  behanded. 

The  other  judges  concur. 
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Maggie  C.  Blakbly  v.  C,  K.  &  N.  R.  Co. 

[FiLKD  March  23, 1892.] 

Bight  of  Way:  GoHVByANCB  bt  One  RailroId  to  Another. 
A  land-owner  ezecnted  a  deed  to  certain  landa,  to  the  R.  V.  Rj. 
Ck>.,  of  100  feet  in  width  for  right  of  way  to  said  railway  oom- 
panj,  **  its  snooeasors  and  assigns,  for  right  of  way  and  for  op- 
erating its  railroad  only."  An  assignee  of  the  original  grantee 
oonToyed  to  another  railway  company  forty^two  and  one-half 
feet  of  its  right  of  way  across  the  plaintiff's  land,  thna  making 
two  roads  npon  snch  right  of  way.  HM^  That  the  second  rail- 
way was  an  additional  hnrden  on  the  land,  and  plaintiff  is  enti* 
tied  to  reooTer. 

Error  to  the  district  court  for  Gage  oountj.  Tried 
below  before  Broady,  J. 

Griggs  A  Rinaker,  for  plaintiff  in  error,  cited :  Vermilay 
V.  R  Co.,  66  la.,  611 ;  Barlow  v.  R.  Co.,  29  LI.,  279 ;  Nofl 
9.  R.  Co.,  32  Id.,  71 ;  R.  Co.  v.  Jennings,  76  Tex.,  373. 

Stephen  8,  Brown,  and  Hazlett  &  Bales,  contra,  cited :  2 
Wash.,  Real  Prop.,  300;  Cobum  if.  Coxeter,  61  N.  H. 
166;  Rawson  v.  Uxbridge,  7  Allen  [Mass.],  125;  Wood^ 
ruffv.  Woodruff,  44  N.  J.  Eq.,  349;  Hoyt  v.  Kimball,  49 
N.  H.,  322;  Merrifield  v.  Cobleigh,  4  Cush.  [Mass.],  184; 
Portland  V,  Terwilliger,  19  Pac.  Rep.  [Ore.],  90;  Hunt  v. 
Beeson,  18  Ind.,  380;  Woodwwth  v.  Payne,  74  N.  Y., 
196 ;  Laws  v.  Hyde,  39  Wis.,  346 ;  Noyes  v.  R.  Cb.,  21  N. 
E,  Rep.  [111.],  487;  Chaiham  v.  Brainerd,  11  Conn.,  90; 
Packard  v.  Ames,  16  Gray  [Mass.],  327 ;  Smith  v.  While, 
6  Neb,,  405;  Murray  v.  Harway,  56  N.  Y.,  337;  Sharon 
Iron  Oo.  V.  Erie,  41  Pa.  St.,  341 ;  Goodin  v.  Cincinnati,  18 
0.  St.,  179 ;  HuU  V.  R.  Co.  21  Neb.,  371 ;  Logansport  v. 
Vhl,  99.  Ind.,  531. 


I 
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Maxwell,  Ch.  J. 

In  1885  the  plaintiff  and  her  husband  made  a  oonvej- 
ance  to  the  Bepublicaa  Valley  Railroad  Company  as  fol- 
lows: 

*^Know  all  men  by  these  presents,  that  Maggie  CS. 
Blakely,  Nathan  Blakely,  of  the  oo.unty  of  Gage  and  state 
of  Nebraska,  in  consideration  of  the  sum  of  $900  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged^  do 
hereby  grant,  bargain,  sell,  and  convey  unto  the  Republican 
Valley  Railroad  Company,  its  successors  and  assigns,  for 
right  of  way  and  for  operating  its  railroad  only,  the  follow- 
ing described  real  estate,  situate  in  Gage  county,  state  of 
Nebraska,  to-wit:  A  strip  of  land  100  feet  wide,  it  being 
50  feet  on  each  side  of  the  center  line  of  the  railroad 
company  as  located  upon  the  northwest  quarter  of  the 
southeast  quarter,  and  the  southwest  quarter  of  the  north* 
east  quarter,  and  the  southeast  quarter  of  the  northwest 
quarter  of  section  No.  3,  in  township  No.  3,  range  No.  6 
east  of  the  6th  P.  M.,  to  have  and  to  hold  the  same  unto 
the  said  railroad  company,  its  suecQ|38ors  and  assigns. 

''In  testimony  whereof,  we  hereunto  set  our  hands  and 

seal,  this  2d  day  of  July,  A«  D.  1886. 

"Maggie  C.  Blakbly. 

**  Nathan  Blakelt. 
"  In  presence  of 

"R.  S.  Bibb.*' 

This  deed  was  duly  acknowledged. 

The  cause  was  submitted  to  the  court  upon  an  agreed 
statement  of  facts,  which  covers  many  pages,  and  with 
undue  particularity  sets  out  the  various  steps  taken  in  the 
organization  of  the  several  companies.  It  will  not,  there- 
fore, be  copied,  as  no  question  arises  upon  most  of  its  state- 
ments. 

It  is  admitted  that  the  defendant  in  error  has  conveyed 
forty-two  and  one-half  feet  of  its  right  of  way,  derived 
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from  the  plaiutiffs  under  said  deed,  to  the  Chicago,  Kansas 
&  Nebraska  Railway  Company.  The  court  below  found 
the  issues  in  favor  of  the  defendant  and  dismissed  the  ac- 
tion. 

It  willbe  observed  that  the  conveyance  is  "  for  right  of 
way  and  for  operating  its  railroad  only.''  The  C,  B.  <& 
Q.  R.  Co.  is  the  successor  of  the  R.  V.  R.  R.  Co.  It  is 
claimed  on  behalf  of  the  defendant  in  error,  that  as  the 
plaintiff  in  error  conveyed  the  right  of  way  by  deed,  that, 
therefore,  the  title  passed  to  the  railway  company  for  all 
purposes  and  it  may  convey  to  whom  it  pleases. 

Section  81,  chapter  16,  Compiled  Statutes,  is  as  follows: 
'^Such  corporation  is  authorized  to  enter  upon  any  land  for 
the  purpose  of  examining  and  surveying  its  railroad  line, 
and  may  take,  hold,  and  appropriate  so  much  real  estate 
as  may  be  necessary  for  the  location,  construction,  and  con- 
venient use  of  its  road,  including  all  necessary  grounds  for 
stations,  buildings,  workshops,  depots,  machine  shops, 
switches,  side  tracks,  turn-tables,  and  water  stations;  all 
materials  for  the  construction  and  repair  of  said  road  and 
its  appurtenances,  and  fi  right  of  way  over  adjacent  lands 
sufficient  to  enable  such  company  to  construct  and  repair  its 
road,  *  *  *  and  the  right  of  making  proper  drains ; 
Provided,  That  the  lands  held,  taken,  and  appropriated, 
otherwise  than  by  the  consent  of  the  owner,  shall  not  ex- 
ceed 200  feet  in  width,  except  for  wood  and  water  stations, 
and  depot  grounds,  unless  where  greater  width  is  necessary 
for  excavations,  embankments,  or  depositing  waste  earth ; 
Provided  further,  That  no  appropriation  of  private  prop- 
•  erty  for  the  use  of  any  corporation  provided  for  in  this 
subdivision  shall  be  made  until  full  compensation  therefor 
be  first  made  or  secured  to  the  owners  tliereof.'' 

Sec.  1241  of  the  Code  of  Iowa  provides  ^' that  a  railway 
company  may  take  and  hold,  under  the  provisions  of  this 
chapter,  so  much  real  estate  as  may  be  necessary  for  the 
location,  construction,  and  convenient  use  of  its  railway. 


Vol.  34]         JANUARY  TERM,  1892.  287 


BUkely  t.  C,  K.  A  N.  R.  Co. 


and  may  also  take,  remove,  and  use  for  the  construction 
and  repair  of  said  railway  and  its  appurtenances,  any  earth, 
gravel,  stone,  timber,  or  other  materials  on  or  from  the 
land  so  taken." 

In  VemUlya  v.  C,  M.  &  Si.  P.  B.  Co.,  24  N.  W.  Rep. 
[Ll],  234,  a  quitclaim  deed  for  right  of  way  contained  this 
provision :  ''  For  all  purposes  connected  with  the  construc- 
tion, use,  and  occupation  of  said  railroad  and  right  of 
way,''  and  it  was  held  that  the  company  could  not  take 
sand  from  such  right  of  way,  for  the  purpose  of  building  a 
roundhouse,  without  compensating  the  owner  of  the  land 
therefor.  The  case  seems  to  have  been  carefully  consid- 
ered, and  is  applicable  in  this  state  as  in  Iowa.  (/2.  Co.  v. 
Jennings,  76  Tex.,  373;  Barlow  v.  R.  Co.,  29  la.,  279; 
NoU  V.  R  a.,  32  Id.,  71.) 

In  Phut  V.  Pennsylvania  Co.,  1  N.  E.  Rep.  [Ohio],  420,  a 
railway  company  sold  part  of  its  right  of  way,  which  it  had 
condemned,  to  another  railway  company,  and  it  was  held 
by  the  supreme  court  of  Ohio  to  be  an  abandonment  of  the 
part  conveyed.  The  land  was  conveyed  by  the  plaintiffs 
only  for  right  of  way  and  operating  the  road.  There 
is  a  plain  limitation  in  the  grant  to  these  purposes.  The 
grant  no  doubt  includes  the  original  grantors,  successors, 
and  assigns,  beAiuse  in  such  case  only  the  name  of  the  road 
to  which  the  conveyance  was  made  is  changed,  although  it 
may  have  passed  into  other  hands  than  its  builders.  A 
party  may  be  willing  to  permit  one  railway  to  cross  his 
land,  while  he  might  not  give  his  consent  to  two  or  more 
being  constructed  across  the  same.  '  There  are  many  rea- 
sons for  this.  The  increased  danger  from  accidents  by  fire, 
or  other  accidents,  which  need  not  be  enumerated.  This 
principle  was  recognised  in  Donisthorpe  v.  F.,  E.  &  M.  V. 
JS.  Co.,  80  Neb.,  142,  where  a  conveyance  for  right  of  way 
was  obtained  upon  the  assurance  that  the  main  line  only  of 
the  railway  would  be  constructed  on  the  right  of  way  so 
assigned,  whereas  afterwards  three  side  tracks  were  laid  past 
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the  liouse  of  the  grantor,  thereby  greatly  diminishing  the 
value  of  the  property  below  what  it  would  have  been  had 
the  main  lin^  alone  been  constructed  there,  and  it  was 
held  that  such  difference  could  be  recovered.  In  the  case 
at  bar  there  is  a  limitation  in  the  grant  to  a  particular  pur- 
pose, and  that  does  not  contemplate  a  transfer  to  another 
company  of  a  part  of  the  right  of  way.  Such  conveyance 
is  unaathoriced  under  the  deed  from  the  plaintiff.  Whether 
such  conveyance  could  be  made  in  case  the  deed  had  been 
absolute  in  form,  does  not  arise  in  this  case,  and  therefore 
will  not  be  determined,  but  upon  the  facts  set  forth  in  the 
stipulation,  the  plaintiffs  are  entitled  to  judgment  for  the 
strip  of  land  in  controversy.  The  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed  AJSfT>  reuasded. 


The  other  judges  concur. 


Thomas  F.  MoNamee  v.  State  of  Nebraska.* 

.   .  s 

[FiLSD  Mabch  23,  1892.] 

1.  Criminal  Law :  Nsw  Trial:  Assiqnmsnt  of  EBRoaa  Un- 
der Baction  491  of  the  Criminal  Code,  m  amended  in  1881,  in  m* 
signing  the  grounds  for  a  new  trial  it  is  sufficient  to  assign  the 
same  in  the  langnage  of  the  statute  and  without  ftirther  or 
other  particularity. 

a.  Manalaughter:  Etidbncb.  One  M.  was  convicted  of  man- 
slaughter in  causing  the  death  of  N. ,  an  hahttue  of  a  house  of 
ill-fame.  It  appeared  from  the  testimony  that  the  death  of  N. 
was  eaosed  hy  cerebral  hemonhage;  that  she  had  been  a  prosti- 
iute  for  aany  years  and  was  addicted  to  the  ezcemiTe  use  of  in- 
toxicating drinks  and  morphine;  that  a  little  more  than  two 
weeks  before  her  death  M.  had  staid  with  her  during  the  night; 
that  both  had  been  drinking  freely;  that  lie  struck  her  a  bub- 
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ber  of  blows  with  his  open  hand,  from  which  she  recovered  in 
three  or  four  days;  that  a  few  dajs  before  this  ooenrrenoe  she 
had  crawled  throngh  a  transom  and  fSftUen  upon  her  head,  and 
thereafter,  at  times,  had  complained  of  her  head.  Held,  That 
the  proof  failed  to  show  that  the  canse  of  death  was  the  blow 
inflicted  bj  M. 

3. :  :  Upon  Htpothbtical  Questions,  containing  a 

resame  of  the  cTidence  being  propounded  to  the  physicians 
called  as  experts  to  ascertain  the  canse  of  death,  thej  an- 
swered, in  eifect,  that  th^  could  not  tell.  Held,  That  the  rer- 
dict  was  not  sustained  bj  the  evidence. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Estelle^  J. 

Gurley  &  Marple^  and  Frank  T.  Ransom,  for  plaintiff 
in  error,  cited:  Simmerman  v.  State,  14  Neb.,  669;  PreuU 
V.  State,  6  Id.,  377;  Pcmnd  v.  State,  43  Oa.,  88;  Dilhn  v. 
People,  8  Mich.,  367;  People  v.  Smith,  26  Cal.,  666;  StaU 
V.  Merrill,  2  Dev.  [N.  Car.],  277 ;  Hatcher  v.  State,  18 
Ga.,  463;  1  Roscoe'9  Crim.  Ev.,  137,  155;  Wharton, 
Crim.  £y.,  sees.  25^56 ;  (JommonweaUh  v.  Shepard,  1  Al- 
len [Mass.],  581;  MoCall  v.  State,  14  Tex.  App.,  362; 
Owen  V.  Owen,  22  la.,  274;  StaJlev.  Brainard,  26  Id.,  580; 
State  V.  OHagan,  38  la.,  506;  State  v.  Mathews,  20  Mo., 
65;  Milton  v.  StaU,  6  Neb.,  144. 

George  H.  Hastings,  Attorney  General,  eontra,  cited: 
Kerr,  Homicide,  142;  Montgomery  v.  State,  11  O.,  424; 
State  V.  Dotons,  91  Md.,  19;  Brovm  v.  State,  110  Ind., 
486;  State  v.  Johnsm,  102  Id.,  247;  S^ate  v.  Smith,  10 
Nev.,  106 ;  People  v.  Moan,  66  Cal,  532 ;  Williams  v.  State, 
2  Tex.  App.,  271 ;  Wharton  &  Stilles'  Med.  Jur.,  sec.  834; 
Wharton,  Crim.  Law,  sec  152  el  seq.;  State  v.  Morea,  2 
Ala.,  275;  Midland  Pao.  R  Co.  v.  McCartney,  1  Neb., 
398;  Greenleaf,  Ev.  [14th  Ed.],  63;  1  Phillips,  Ev.,  169; 
Rosooe's  Crim.  Pro.,  248,  subdiv.  2;  Goersen  o.  Common^ 
wealth,  99  Pa.  St,  388;  State  0.  Harrold,  38  Mo.,  496; 
22 
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Stout  V.  People,  4  Park.  [N.  Y.],  71 ;  StaU  v.  Daubert,  42 
Mo.,  242;  StaJte  v.  Adams,  20  Ean.,  311 ;  Ilaakins  v.  Peo- 
pie,  16  N.  Y.,  844;  1  Bish,,  Crim.  Pro.,  sec.  491;  State 
V.  FolwM,  14  Ean.,  105;  Bussell  v.  Iio8erJ>aum,  24  Neb., 
769;  Cleveland  Pa.  Co.  v.  Banks,  16  Id.,  23;  Weir  v.  R. 
Co.,  19  Id.,  213;  H.  &  0.  L  R.  Co.  v.  IngalU,  15  Id.,  129. 

Maxwell,  Ch.  J. 

In  April,  1891,  the  county  attorney  of  Douglas  county 
filed  an  information  in  the  district  court  of  that  county 
charging  the  plaintiff  in  error  with  the  crime  of  muider  in 
the  first  degree,  in  causing  the  death  of  Elate  Nichols  on 
the  6th  day  of  March,  1891.  The  defendant  was  ar- 
raigned and  pleaded  not  guilty.  On  the  trial  the  jury 
returned  a  verdict  of  manslaughter  and  the  defendant  sen- 
tenced to  imprisonment  in  the  penitentiary  for  ten  years. 

Objection  is  made,  on  behalf  of  the  state,  that  the  alleged 
errors  in  the  record  cannot  be  considered  because  they  were 
not  pointed  out  in  the  motion  for  a  new  trial. 

The  third  and  fourth  assignments  of^ierror  in  the  motion 
for  a  new  trial  are  as  follows : 

^'  Third — Because  the  verdict  is  not  sustained  by  auf- 
cient  evidence  and  is  contrary  to  law. 

"Fourth — Because  of  errors  of  law  occurring  at  the 
trial.'' 

In  the  early  history  of  judicial  proceedings  in  this  state 
this  court,  following  the  rule  adopted  by  many  courts  of 
high  standing,  required  alleged  error  in  the  proceedings  to 
be  specially  pointed  out  in  the  motion  for  a  new  trial. 
This  rule  was  productive  of  great  injustice  in  many  cases 
and  the  legislature  in  1881  passed  an  act  to  amend  section 
491  of  the  Criminal  Code,  which  provides  that  **  In  as- 
signing the  grounds  of  such  motion  for  a  new  trial  it  shall 
be  sufficient  to  assign  the  same  in  the  language  of  the  stat- 
ute and  without  further  or  other  particularity."  This  stat- 
ute has  been  in  force  for  eleven  years,  and  dispenses  with  a 
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particular  statement  of  errors  in  tbe  record.  This  objec- 
tion^ therefore^  is  unavailing.  All  errors  which  appepr  in 
the  bill  of  exceptions  may  be  reviewed. 

The  testimony  shows  that  the  death  of  Kate  Nichols 
was  caused  by  cerebral  hemorrhage.  It  is  contended  on 
behalf  of  the  state  that  this  hemorrhage  was  caused  by 
blows  inflicted  upon  the  deceased  on  the  night  of  the  18th 
of  February,  1891.  The  testimony  tends  to  show  that 
the  deceased  was  an  occupant  of  a  house  of  ill-repute  in 
the  city  of  Omaha;  that  she  was  twenty-eight  or  thirty 
years  of  age  and  had  led  a  life  of  shame  for  about  eight 
years;  that  she  was  addicted  to  the  excessive  use  of  intox- 
icating drinks — particularly  whisky;  that  for  two  or  three 
months  before  her  death  she  had  indulged  so  freely  in  the 
use  of  liquor  as  to  be  almost  constantly  under  its  influ- 
ence; she  seems  also  to  have  used  morphine  to  a  consider- 
able extent.  In  the  fall  of  1890  she  had  been  sick  about 
three  months  with  a  pelvic  abscess,  during  which  time  she 
had  abstained  from  the  use  of  liquor.  There  is  also  tes- 
timony tending  to  show  that  about  two  weeks  prior  to  her 
death  she  had  fallen  down  stairs. 

One  of  the  witnesses  called  for  the  defense  testified  as  to 
the  habits  of  the  deceased  as  follows : 

Q.  What  would  she  drink? 

A.  Whisky. 

Q*  State  whether  or  not  she  would  go  on  protracted 
sprees. 

A.  Yes,  sir ;  for  a  month  at  a  time. 

Q.  For  a  month  at  a  time  did  you  say? 

A.  Yes,  sir. 

Q.  Was  she  ill  while  at  your  house? 

A.  YeS|  sir ;  she  was  ill  for  three  months. 

Q.  Do  you  know  what  was  the  trouble  with  her? 

A«  Some  womb  trouble. 

Q.  Did  she  drink  as  hard  as  before  and  after? 

A.  She  didn't  drink  while  she  was  ill — not  at  alU 
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Q.  When  did  she  b^in  to  drink  again? 

A.  A  few  weeks  after  she  recovered. 

Q.  What  was  the  character  of  her  drinking  then? 

A.  Well,  she  drank  continually — the  same  as  she  did 
before. 

Q.  State  if  yon  have  seen  her  under  the  influence  of 
liquor  on  more  than  one  occasion. 

A.  Yes,  sir;  for  weeks  at  a  time. 

Q.  What  would  you  say  with  reference  to  having  tried 
to  prevent  her  from  drinking? 

A«  I  did  everything  to  prevent  her. 

Q.  You  may  mention,  if  you  can  recollect,  any  one  pre- 
caution that  you  took  in  that  connection. 

Q.  I  will  ask  you  whether  or  not  you  remember  of  hav- 
ing locked  Elsie  Williamson  (Eate  Nichols)  in  her  room  on 
one  occasion  when  she  was  at  your  house? 

A.  Yes,  sir ;  I  do. 

Q.  You  may  state  what  yon  locked  her  in  her  room  for 
— why  you  locked  her  in  her  room. 

Objected  to ;  sustained. 

Q.  What  was  the  condition  of  Elsie  Williamson  im- 
mediately before  you  locked  her  in  her  room? 

A.  She  was  intoxicated. 

Q.  How  full  was  she? 

A.  Why,  she  was  so  she  was  falling  around,  and  going 
around  the  house  parading  herself. 

Q.  How  long  did  she  stay  in  her  room  at  this  time? 

A.  About  a  half  a  day. 

Q.  How  did  she  get  out? 

A.  Came  out  the  transom — fell  out  of  the  transom. 

Q.  Fell  out  through  the  transom.  How  did  she  fidl,  if 
you  know? 

A.  Over  on  her  head — head  foremost  through  the  trui- 
•om. 

Q.  How  high  is  that  transom  above  the  floor? 

A.  Six  feet,  I  think. 
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Q.  State  whether  or  not  she  oomplained  of  her  head  at 
aDjr  time  after  this  fall. 

A.  Yes,  sir ;  she  did  at  the  time  we  picked  her  up,  and 
it  bruised  her  head. 

Q.  What  did  you  do  with  her  immediately  following 
the  fall? 

A«  Picked  her  up  and  put  her  in  bed. 

Q.  How  long  did  she  remain  in  bed? 

A.  Four  or  five  days. 

Q.  State  how  many  times  she  complained  of  her  head 
during  this  time  she  was  in  bed. 

A.  She  complained  of  her  head  all  the  time. 

Q.  Did  she  locate  that  pain  in  any  part  of  her  head? 

A.  Yes,  sir ;  in  the  temples. 

Q.  I  will  ask  you  what  her  habits  were  with  reference 
to  taking  morphine? 

A.  Well)  she  took  morphine  all  the  time  I  knew  her— 
from  the  time  she  came  to  my  house. 

Q.  How  did  she  take  it? 

A.  She  took  it  in  large  quantities. 

Q.  What  effect  did  the  morphine  which  she  took  have 
upon  her? 

A  Made  her  sleepy,  and  kept  her  asleep  for  days  at  a 

time. 

Q.  When  was  this  fall,  as  near  as  you  can  locate  it . 

A.  Somewhere  about  the  middle  of  January ;  some  time 
in  January,  I  could  not  say  the  date. 

This  testimony  is  not  denied.  After  the  death  of  Kate 
Nichols,  who  was  also  known  as  Elsie  Williamson,  the 
body  was  removed  to  the  basement  of  an  undertaking  es- 
tablishment and  a  post-mortem  examination  held  under 
the  direction  of  the  coroner.  No  bruises  or  marks  of  any 
kind  indicating  violence  were  found  upon  the  body,  but 
open  removing  the  skull-cap  there  was  a  discharge  of  five 
or  six  ounces  of  blood  and  bloody  water.  On  the  right 
aide  of  the  head  was  a  large  clot  of  blood  about  as  large  as 
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a  person's  hand.  The  brain  also  adhered  to  the  mem- 
branes. It  is  claimed  that  three  distinct  hemorrhages  had 
taken  place  which  the  doctors  who  made  the  examination 
professed  to  be  able  to  distinguish  by  reason  of  the  color 
of  the  extravasations.  The  surfiMM  of  the  brain  on  the 
right  side  was  partially  compressed  and  of  a  deeper  red 
color.  No  doubt  the  hemorrhage  cansed  the  death  of  Kate 
Nichols,  but  the  cause  of  the  hemorrhage  is  in  doubt 

On  behalf  of  the  state  it  is  claimed  that  on  the  night  of 
the  18th  of  February,  1891,  the  plaintiff  in  error  inflicted 
blows  on  the  woman  which  caused  the  injury.  The  testi- 
mony tends  to  show  that  on  the  night  in  question  the 
plaintiff  in  error  roomed  with  the  deceased ;  that  both  had 
been  drinking  and  that  they  quarreled ;  that  he  struck  her 
a  number  of  blows.  The  proof  upon  this  point  is  quite 
conflicting,  but  there  is  no  doubt  that  by  reason  of  the 
blows  or  other  cause  her  face  was  considerably  swollen  and 
one  eye  nearly  closed  for  three  or  four  days.  She  seems 
to  have  recovered  from  this  in  a  few  dajrs  and  visited  one 
or  more  saloons,  and  wrote  a  number  of  friendly  letters  to 
the  plaintiff  in  error,  in  effect  asking  him  to  call  on  her. 
No  physician  was  called  till  the  2d  day  of  March,  1891, 
when  Dr.  Chadwick  was  called.  She  complained  of  her 
head  and  he  prescribed  various  remedies.  He  visited  her 
during  the  4th  and  5th  of  the  month  and  she  died  on  the 
6th  of  the  same  month.  The  doctor,  who  was  a  witness  on 
behalf  of  the  state,  testifies : 

Q.  On  the  occasion  of  your  visits  to  the  deceased,  upon 
Wednesday  and  Thursday  of  the  week  you  treated  her  and 
the  week  of  her  death,  did  she  say  anything  to  you  as  to 
the  character  of  any  injury  received  by  her  to  her  head? 

A.  Yes,  sir. 

Q.  On  which  day  was  it? 

A.  Thursday  afternoon. 

Q.  That  was  the  day  preceding  her  death. 

A.  Yes,  sir. 
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Q.  I  wish  jou  would  now  state  what  that  was. 

A.  Well  I  was  trying  to  get  at  the  cause  of  the  head- 
ache, or  the  cause  of  the  head  trouble,  and  after  I  had 
asked  her  a  great  many  questions,  and  after  she  had  cried 
and  spoke  about  dying,  she  then  asked  me  if  blows  on  the 
head  could  produce  a  severe  headache,  and  then  I  asked 
her  the  form  of  the  injuries  she  had  received,  and  she  said 
she  had  been  struck  with  the  hand,  and  I  asked  her  if  she 
was  knocked  against  the  wall,  the  bed,  or  the  floor,  and 
she  told  me  she  had  not  been,  and  I  told'her  then  I  didn't 
think  they  could  be. 

Q.  Did  she  say  how  many  blows  she  had  received  with 
his  fist? 

A.  No ;  she  didn't  say  fist,  she  said  hands. 

The  post-mortem  examination  seems  to  have  been  made 
simply  for  the  purpose  of  ascertaining  the  cause  of  death, 
it  being  supposed  that  she  had  died  from  the  use  of  mor- 
phine. So  fisur  as  we  can  judge,  no  great  care  was  taken  in 
conducting  the  examination.  It  was  conducted  in  the 
basement  of  the  building  by  gas  light,  and  no  attempt  was 
made  to  use  the  microscope  or  to  make  a  dose  scrutiny  of 
the  veins  and  arteries.  On  the  part  of  the  defense,  hy- 
pothetical questions  were  propounded  to  a  number  of  phy- 
sicians as  to  the  probable  cause  of  death.  Two  questions 
of  this  kind  were  propounded  to  Dr.  Gapen  which  were 
objected  to,  as  not  containing  a  fair  statement  of  the  evi- 
dence, which  objections  were  sustained.  The  objections  to 
(he  third  question,  however,  were  overruled  and  it  may 
therefore  be  r^arded  as  a  fair  resume  of  the  cause.  It  is 
as  follows; 

Q.  Doctor,  I  desire  to  ask  you  this  question :  Take  a 
woman  twenty-eight  to  thirty  years  of  age  at  the  time  of 
ber  death,  who,  several  years  prior  to  her  death,  was  an  in- 
mate of  a  house  of  prostitution ;  who  about  that  time  was 
examined  by  a  physician  for  a  sore  upon  the  private  part 
of  her  body ;  who,  a  little  less  than  a  year  prior  to  her  death^ 
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became  an  inmate  of  another  house  of  prostitution,  remain- 
ing there  some  seven  or  eight  months ;  who,  during  her  stay 
in  such  house,  was  continuously  and  constantly  addicted  to 
the  excessive  use  of  intoxicating  liquors,  particularly  alco- 
holic stimulants;  who  went  upon  protracted  sprees  daring 
that  time,  remaining  drunk  for  weeks  at  a  time ;  who  took 
morphine  in  large  quantities,  and  on  many  occasions,  with- 
out prescriptions  from  a  physician ;  who  during  that  tim^ 
and  while  under  the  influence  of  liquor,  and  afterwards 
Buffered  severe  headaches,  such  headaches  being  of  firequent 
occurrence;    whose  appearance  and  actions  during  such 
time  were  those  of  a  crasy  person ;  who  three  days  before  her 
death  was  at  a  saloon  drinking  hot  whisky  and  apparently 
in  good   health ;  who  had   headaches   two  days   before 
her  death  and  vomited ;    who  talked  of  her  death  the 
afternoon  before  she  died;  at  2  o'clock  that  afternoon  her 
pulse  was  60  to  52,  her  pupils  were  finally  contracted,  and 
respiration  normal ;  who  became  weaker  from  that  time 
on  until  she  sank  in  a  state  of  coma,  dying  about  half  past  2 
the  following  morning.     The  post-mortem  was  hdd  on 
the  day  following  her  death.     The  brain  and  other  oi^^ns 
were  examined.     All  of  the  organs  were  found  to  be  in  a 
normal  condition  except  the  brain  and  lungs.     Some  pleu- 
ritic adhesions  were  found  in  the  right  lung,  but  no  signs 
of  disease  were  found.    The  skull-cap  was  removed  and 
found  unusually  attached  to  the  membranes  of  the  brain ; 
and  there  was  a  flow  of  water,  serum,  and  blood,  between 
five  and  six  liquid  ounces.     There  was  an  inflammatory 
adhesion  between  the  skull-cap  and  the  membranes  cover- 
ing the  outside  of  the  brain.     The  membranes  of  the 
right  side  being  quite  tense  and  of  a  bluish  dark  or  brown- 
ish color ;  those  lying  on  the  left  side  were  dear.     Then 
the  brain  was  removed,  detaching  it  from  in  front  back- 
wards.    The  bones  were  examined  for  evidence  of  fraoture^ 
but  none  was  found.     The  brain  was  then  taken  out  and 
laid  on  a  table.     Additional  clots  that  might  have  gatli- 
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ered  were  then  washed  off  and  an  incision  was  made  from 
the  fore  part  backward,  putting  the  membrane  that  sur- 
roands  the  brain  into  two  equal  divisions;  each  portion  of 
the  membrane  was  then  detached  from  the  brain.     On  one 
of  her  drunken  sprees  was  locked  in  her  room,  and  during 
that  time^  while  under  the  influence  of  liquor,  jumped 
through  a  transom  over  the  door,  striking  her  head  upon 
the  hall  below  outside,  causing  a  bruised  condition  of  the 
head  at  the  time,  said  blow  upon  the  head  from  the  fall 
through  the  transom  occurring  between  five  and  seven 
weeks  before  her  death.     Who  had  suffered  for  several 
months  from  pelvic  abscess,  during  which  time  she  was 
largely  confined  to  her  room,  not  drinking  during  that  time, 
but  taking  large  quantities  of  morphine;  who,  fifteen  days 
before  her  death,  had  a  quarrel  with  a  man  in  her  room  one 
nighty  who  struck  her  several  blows  with  his  hand  upon  the 
back,  shoulders,  arms,  face,  and  head,  until  her  eyes,  ears, 
face,  and  head  were  bruised  and  black;  who  was  confined 
to  her  room  for  some  four  days  afterwards,  during  which 
time  she  complained  of  headaches  and  suffered  pain ;  who, 
four  days  afterwards,  was  around  about  the  house  and  out 
on  the  streets;  who,  six  days  afterwards,  said  she  was  well, 
and  was  sewing  all  day;  who,  from  that  time  until  the 
day  before  her  death,  was  out   upon   the  streets  visit- 
ing saloons  in  the  city;    who,  during  that  time,  drank 
whiskey,  and  was  under  the  influence  of  liquor;   who, 
after  said  quarrel,  continued  to  ply  her  vocation  as  a 
prostitute,  receiving  company ;  who,  some  two  weeks  before 
her  death,  fell  down  a  flight  of  stairs,  bruising  her  head, 
accompanied  by  nose  bleeding  and  unconsciousness;  who 
went  to  the  ofiioe  of  a  physician  four  days  before  her  death 
and  complained  of  severe  headaches,  and  that  she  was 
weak,  her  tongue  was  coated,  her  bowels  were  constipated, 
and  that  she  was  sick.    That  in  the  inner  side  or  inner  sur- 
face of  the  membrane  on  the  right  side  there  was  found 
quite  an  extensive  clot,  between  four  and  five  inches  in 
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length,  and  three  or  four  inches  in  width,  and  one^ixth  of 
an  inch  in  depth,  extending  from  the  anterior  middle  and 
posterior  lobes  of  the  right  side  of  the  brain.  There  was 
a  second  and  third  dot  lying  upon  the  surface  of  the  first 
clot,  but  smaller.  These  clots  lay  between  the  pia  nuUer 
and  the  brain,  with  no  membrane  between-  them.  The 
membrane  on  the  left  side  was  normal  in  character.  Be- 
tween the  convolutions  of  the  brain  on  the  right  mde,  in 
the  mUai,  was  found  organised  material  which  had  been 
produced  from  the  blood  which  was  found  attached  to  the 
membrane.  Upon  examining  the  interior  of  the  brain  no 
signs  of  disease  were  found.  No  microscopic  examination 
was  made.  The  post-mortem  was  with  the  naked  eye,  and 
took  place  in  the  underground  basement  of  an  undertak- 
ing shop  by  gas  light;  the  time  occupied  by  the  post-mor- 
tem was  between  an  hour  and  an  hour  and  three  quarters. 
From  the  facts  here  recited,  the  symptoms  described,  and 
the  post-mortem  disclosed,  can  you  state  whether  the  death 
of  the  deceased  resulted  from  external  violence  or  not? 

A.  I  could  not  state  from  that  as  to  what  the  cause  of 
death  was. 

The  same  questions  were  asked  four  other  reputable 
phyflicians  and  were  answered  in  the  same  way.  Boge^^ 
in  his  valuable  work  on  Expert  Testimony  (2d  Ed.),  sea 
49,  says:  ^'The  opinions  of  physicians  are  also  received 
as  to  the  cause  of  the  death  of  any  particular  person ;  such 
opinions  being  founded  either  upon  a  personal  knowledge 
of  the  facts  of  the  case  or  upon  a  statement  of  the  symp- 
toms of  the  disease  as  detailed  by  others.  If  such  opin- 
ions were  not  received  it  would  be  impossible  in  many 
cases  to  prove  the  cause  and  manner  of  death,  eqieoially  in 
those  cases  where  there  was  no  one  present  at  the  time  of 
death.  In  such  cases  the  opinions  of  physicians  and  sur- 
geons who  have  made  a  post-mortem  examination  of  the 
deceased  seem  to  be  necessary  in  order  to  ascertain  the  facts 
and  clear  up  the  mystery."  (Pitta  v»  Staie^  43  Miss.,  472; 
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State  V.  Bowman,  78  N.  Car.,  509;  Sheltm  v.  Staie,  34 
Tex.,  666;  StaJte  v.  Baptisie,  26  La.  Ann.,  134,  137;  State 
V.  SnUth,  32  Me.,  370;  MiUAdl  v.  State,  58  Ala.,  418;  Stale 
V.  Pike,  65  Me.,  Ill,  114;  Polk  t>.  State,  36  Ark.,  117, 
124;  PowU  V.  State,  13  Tex.  a.  of  App.,  244;  Boyle  v. 
Stale,  61  Wis.,  440;  Neioton  v.  State,  21  Fla.,  56 ;  People 
V.  Barker,  60  Mich.,  277;  People  v.  Foley,  64  Id.,  148; 
Schneider  v.  Manning,  121  111.,  376 ;  Max.,  Cr.  Pro.,  601.) 
This  DO  doubt  is  the  law.  The  difiSculty  in  this  case  is 
that  no  one  of  the  physicians  testified  positively  that  the 
blows  inflicted  by  the  plaintiff  in  error  were  sufficient  to 
produce  death,  while  they  all  agree  that  cerebral  hemor- 
rhage may  be  produced  by  many  caus^,  and  that  the  habits 
of  life  of  the  deceased,  as  shown  by  the  testimony,  were 
very  liable  to  produce  such  hemorrhage.  This  being  the 
state  of  the  proof,  it  is  not  sufficient  to  show  that  the 
plaintiff  in  error  caused  her  death.  It  may  be  said  that 
there  is  some  testimony  in  support  of  that  theory,  and  that, 
as  the  evidence  is  conflicting,  the  verdict  will  not  be  set 
aside.  The  answer  to  this  is,  that  the  verdict  must  be 
based  upon  the  testimony,  and  there  is  not  sufficient  evi- 
dence to  show  the  guilt  of  the  prisoner.  Like  the  stream 
that  cannot  rise  higher  than  its  source,  so  the  verdict  of  a 
jury  cannot  go  beyond  the  evidence.  Constitutional  guar- 
antees of  a  fair  trial  would  amount  to  very  little,  if  courts 
did  not  scrutinize  the  evidence  in  m  case  to  see  that  the 
verdict  was  based  upon  it.  A  blow  or  series  of  blows  by 
the  open  hand  are  not  ordinarily  fatal,  in  fact  are  rarely 
flo,  and  it  devolves  upon  the  state  so  to  prove  that  such  was 
the  result  here.  This  it  has  failed  to  do.  The  judgment 
of  the  district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed  ai^d  remanded. 


The  other  judges  concur. 
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Union  Natl.  Bank  of  Omaha  v.  Michael  Hickey. 

[Filed  Mabch  23,  1802.] 

Gamiflhment :  Osdkb  Ck>KCLU8iTK.  In  %  proceeding  of  garnish- 
ment in  ftid  of  execution,  nnder  sections  244-249  of  the  Code, 
where  the  garnishee  has  heen  properly  served  with  sommons 
and  appeared  and  answered,  and  an  order  heen  made  hy  the 
court  requiring  him  to  pay  a  certain  sum  owing  hy  him  to  the 
debtor  into  court,  such  order  is  final  and  will  be  condusiTe  un-. 
lees  appealed  fVom. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Doane,  J. 

George  E.  PiUcheUy  for  plaintiff  in  error,  cited :  Schlu^ 
ter  V.  Raymond^  7  Neb.,  282 ;  HolUngstvorth  v.  FUzgerald^ 
16  Id.,  495;  Wilson  v.  Burney,  8  Id,,  45;  Clark  »•  Fox- 
worthy,  14  Id.,  242. 

Oeorge  F.  Wiitum,  contray  cited  :  Schluder  r.  Saymond, 
7  Neb.,  282;  Wilson  v.  Bumey,  8  Id.,  42;  Hotlingsworth 
V.  FUzgeraM,  16  Id.,  492. 

Maxwell,  Ch.  J. 

In  October,  1888,  the  defendant  in  error  instituted  pro- 
ceedings in  aid  of  execution  against  Greorge  D.  Edson. 
Summons  in  garnishment  was  served  on  the  plaintiff  in 
error,  which  appeared  and  answered^  whereupon  the  court 
made  an  order  as  follows: 

**  Michael  Hickey  "j 

V.  >  Order  of  Garnishment 

George  D.  Edson.  j 

''And  now,  on  the  24th  day  of  April,  1888,  it  appearing 
from  the  answer  and  amended  answer  of  the  Union  Na- 
tional Bank,  by  J.  W.  Rodefer,  its  cashier,  garnishee  in 
the  above  entitled  cause,  that  said  bank  had  on  the  15th 
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day  of  March,  1 888,  personal  property,  to-wit,  money  in 
the  sam  of  $228,  and  on  the  17th  day  of  April,  1888,  be- 
ing the  date  of  said  bank's  first  answer  herein,  the  sum  of 
$325  of  the  defendant's,  George  D.  Edson,  attorney,  sub* 
ject  to  attachment  in  its  possession  and  under  its  control  as 
a  credit  to  George  D.  Edson,  attorney:  It  is  therefore  or- 
dered by  this  court  that  said  bank  forthwith  pay  into  the 
clerk  of  this  court,  Frank  E.  Moores,  out  of  the  money 
under  its  control  or  in  its  possession  at  any  time  since  the 
16th  day  of  March,  1888,  belonging  to  or  credited  on  its 
bank  account  books  of  George  D.  Edson,  attorney,  the  sum 
of  $325,  and  that  said  bank  be  thereupon  discharged  as 
garnishee  herein,  the  said  money  to  remain  in  the  hands  of 
the  clerk,  subject  to  the  future  order  of  the  court. 

"George  W.  Doane, 

''Judge  o/Dktriot  QmrL** 

The  order  being  complied  with,  an  action  was  brought 
thereon  and  judgment  for  the  sum  of  $370.60  rendered 
against  the  plaintiff  in  error  and  in  favor  of  the  defendant 
in  error.  The  question  presented  is  the  conclusiveness  of 
an  order  of  garnishment  after  the  judgment. 

Sec.  244  of  the  Code  provides :  "  In  all  cases  where  an 
execution  issued  upon  any  judgment  of  a  court  of  record,  or 
of  a  justice  of  the  peace,  shall  be  returned  by  the  officer, 
in  whose  hands  the  same  was  placed  for  service,  unsatisfied 
for  want  of  sufficient  property  whereof  to  levy  and  col- 
lect the  same,  and  the  judgment  creditor  in  such  execution, 
his  agent  or  attorney,  shall  file  an  affidavit  in  the  office  of 
the  clerk  of  the  court,  or  justice  of  the  peace,  from  which 
said  execution  issued,  that  he  has  good  reason  to  and  does 
believe  that  any  person  or  corporation  (naming  them)  have 
property  of  and  are  indebted  to  the  judgment  debtor,  the 
said  clerk  or  justice  of  the  peace  shall  issue  a  summons,  as 
in  other  eases,  requiring  such  person  or  corporation  to  ap« 
pear  in  court  and  answer  such  interrogatories  as  shall  be 
propounded  to  him,  it,  or  them  touching  the  goods,  chat- 
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tels^  riglits,  and  credits  of  the  said  judgment  debtor  in  his, 
its,  or  their  possession  or  control. 

''Sec.  245.  The  summons  shall  be  made  returnable,  and 
the  said  persons  or  corporations  shall  be  required  to  appear, 
as  lii  ordinary  cases  of  summons,  and  thereafter  like  pro- 
ceedings shall  be  had  therein,  and  said  garnishees  shall  be 
held  liable  in  all  respects  as  in  cases  of  garnishees  before 
judgment. 

''Sec  216.  The  summons  shall  be  served  as  a  summons 
in  an  original  action  is  served ;  the  said  persons  or  corpo- 
rations so  summoned  shall  be  liable  to  the  judgment  cred- 
itor in  said  execution  for  all  property,  mcineys,  and  credits 
in  his,  its,  or  their  hands,  or  due  from  him,  it,  or  them  to 
the  judgment  debtor,  in  said  execution,  at  the  time  of  and 
which  may  come  into  his,  its,  or  their  hands  or  control  after 
the  service  of  said  summons. 

"Sec.  247.  No  proceedings  against  such  garnishee  or 
garnishees  shall  be  quashed,  or  such  garnishee  or  garnishees 
discharged,  by  reason  of  any  informality  or  irr^ularity 
merely  of  the  affidavit  or  summons  provided  for  in  this 
article. 

''Sea  248.  In  cases  where  the  garnishee  in  answering 
such  interrogatories  shall  disclose  that  he  has  property  in 
his  possession  or  under  his  control  belonging  to  the  defend- 
ant or  defendants  in  execution,  the  court  shall  order  the 
same  to  be  taken  and  sold  by  the  officers  upon  execution, 
as  in  other  cases. 

"Sea  249.  In  cases  where  the  garnishee  in  answering 
such  interrogatories  shall  disclose  that  he  is  indebted  to  the 
defendant  in  execution,  the  court  shall  order  the  garnishee 
to  pay  over  the  amount  found  to  be  due  fit>m  the  said 
garnishee  to  the  defendant  in  execution,  which  amount 
shall  be  collected  by  execution,  as  in  other  cases,  as  near  as 
may  be,  and  such  amount  when  paid  or  collected  shall  be 
credited  on  the  original  judgment,  and  the  garnishee  shall 
be  credited  for  the  amount  so  paid  or  collected/' 
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Under  these  provisions  it  has  been  uniformly  held  hy 
this  court  that  the  order  was  conclusive  unless  appealed 
from.  {Hollingsworth  v.  FUzgerald,  16  Neb.,  492;  Schlueter 
«•  Baymond  Bros.,  7  Id.,  281 ;  WiUan  v.  Bumey,  8  Id., 
39.)  In  the  case  last  cited  the  judgment  was  in  the  form 
of  an  order,  as  in  the  case  at  bar,  and  an  action  was  brought 
thereon.  Under  the  statute  the  oourt  may  render  judg- 
ment against  the  garnishee,  and  execution  may  be  issued 
thereon ;  but  an  order  to  pay  the  money  into  court  in  such 
case  is  a  final  order,  which  will  be  conclusive  unless 
reversed  on  appeal.  If  a  garnishee  is  in  doubt  as  to  the 
rights  of  the  parties  in  a  case  like  that  under  consideration 
he  should  state  all  the  facts  in  his  answer,  and  if  he  claims 
that  the  ordejr  is  wrongfully  rendered,  have  the  same 
reviewed  on  error.  In  ordinary  proceedings  in  garnish- 
ment the  garnishee  is  liable  to  suit  only  after  a  judgment 
has  been  recovered  against  the  debtor;  but  in  proceedings 
in  aid  of  execution  the  debt  has  been  reduced  to  judgment 
and  therefore  the  statute  authorizes  direct  proceedings 
against  the  garnishee.  This  case  comes  directly  within 
that  of  Wilson  v.  Bumey,  and  is  affirmed.  The  second 
point  in  the  syllabus  in  the  latter  case  will  be  amended  to 
show  that  the  garnishment  was  in  aid  of  ^ecution.  The 
jndgment  is 

Affirmed. 


The  other  judges  concur. 
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84  804i  J.  C.  Rakes  et  al.,  appellees,  v.  N.  H.  Brown 

48    096  '  ' 


<)4   304  ET  AL.^  APPELLANTS. 

Ke  •:48 


^  ^  [Filed  Mabch  23, 1892.] 

62  3791  1.  Witnesses:  Competency.    Under  section  329  of  the  Code,  % 

person,  having  ft  direct  lefcsl  interert  in  the  resnlt  of  an  action  in 
which  the  adverse  party  is  the  representative  of  a  deceased  person, 
is  precluded  from  testifying  to  any  transaction  or  oonyersation  had 
with  snch  deceased  person,  unless  the  evidence  of  the  deceased 
has  been  taken  and  read  on  the  trial  by  the  adverse  partj  in 
regard  to  snch  transaction  or  conversation,  or  nnleas  sndi  rspm- 
sentative  has  introduced  a  witness  who  has  testified  in  regud  to 
snch  transaction  or  conversation. 

9.  Descent:  Adiunistbation.  On  the  death  of  an  intestate  his 
lands  immediately  descend  to  his  heirs  sulject  to  the  right  of 
possession  by  the  administrator,  pending  administration,  and  to 
his  power  to  sell  the  real  estate  to  pay  the  debts  of  the  estate,  in 
case  the  personal  property  is  insuAcieut  for  that  purpose. 

8.  Action  Qnift  Timet:  Death  of  Plaiktift:  Reviyob. 
Where,  pending  an  action  to  set  aside  a  deed  to  real  estate,  and 
to  qniet  title,  the  plaintiiT  dies  intestate,  the  action  may  be  re- 
vived and  continued  in  the  names  of  the  heirs  at  law  of  snch 
deceased  person. 

4.  ReyiTor.  The  mode  provided  by  title  13  of  Civil  Code,  for  re- 
viving actions  by  conditional  order  of  revivor,  is  not  exclaaive. 
Section  45  of  the  Code  confers  author!^  upon  the  court  to  allow 
the  action  to  be  prosecuted  by  or  against  the  representatives  or 
sucoeesors  in  interest  of  a  deceased  party.  For  this  porpoee 
supplemental  pleadings  may  be  filed  and  summons  served  as  in 
the  commencement  of  an  action.  {Fo9  v,  Ahboit^  19  Neb.,  833; 
Carter  v.  Jenming$,  24  O.  St,  1S2.) 


6.  .    AM,  That  the  present  case  was  properly  revived  in  the 

names  of  the  heirs  of  the  deceased  plaintiff. 

6.  Evidenoe  kM  to  sustain  the  findings  and  decree  of  the  district 
court 


Appeal  from  the  district  ooQrt  for  Cass  county.  Heard 
below  before  Chapman^  J, 


1 


• 
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Oregory^  Day  A  Day^  for  appellant  Brown,  cited: 
Tiedeman,  Real  Prop.,  sec.  801;  Roohoell  v,  Browriy  64. 
N.  T.,  213;  Murdoek  v.  GUohrid,  62  Id.,  246;  Lake  v. 
Oray,  35  la.,  462;  Rhine  v.  Ellen,  36  Cal.,  362;  Stritz  v. 
Hartman,  26  Neb.,  33 ;  Sprague  v.  WhiU,  36  N.  W.  Rep. 
[la.],  761;  Taylor  v.  B.  Cb.,  8  Pac.  Rep.  [Cal.],  436; 
Hodge  Ex's  v.  Amerman,  2  Atl.  Rep.  [N.  J.],  257 ;  Hafter 
V.  Strange,  3  S.  Rep.  [Miss.],  190;  Loomie  v.  Wadham,  8 
Gray  [Mass.],  567;  Church  v.  Burghardt,  8  Pick.  [Mass.], 
127;  Pancake  v.  Qiuffman,  7  Atl.  Rep.  [Pa.],  67;  PrtfeA- 
ard  V.  Priichardy  34  N.  W.  Rep.  [Wis.],  506 ;  Johnson  v. 
Johnson,  52  la.,  586;  Townsend  v.  Little,  109  U.  S.,  504; 
Fair  v.  Stevenot,  29  Cal.,  486 ;  Truesdale  v.  Ford,  37  111., 
210;  Smith  v.  Yule,  31  Cal.,  181 ;  Hansen  v.  Berthelsen, 
19  Neb.,  439;  Smith  ».  Palmer,  6  Cash.  [Mass.],  613. 

Daiis  A  Stevens  {Jacob  Faweett,  of  counsel),  cited: 
Hatch  9.  Bayley,  12  Cash.  [Mass.],  27;  Lynn  v.  R,  Cb., 
60  Md.,  404;  Mead  v.  Qmroe,  113  Pa.  St.,  220;  Bum- 
ham  v»  Noyes,  125  Mass.,  86;  Allen  v,  Wheeler,  4  Gray 
[Mass.],  123;  Magenau  v.  BeU,  14  Neb.,  7;  MiUer  v. 
Hurford,  13  Id.,  22;  Roberts  v.  Sioearingen,  8  Id.,  371. 

Byron  Clark,  and  A.  N.  Sullivan,  contra,  cited :  Pell  v, 
McElroy,  36  Cal.,  268.;  Sheerer  v.  Cuddy,  24  Pac.  Rep. 
[Cal.],  713;  Wood  v.  Krebbs,  30  Gratt.  [Va.],  715; 
Rarer  Iron  Co,  v.  TrovJt,  6  Am.  St.  Rep.  [Va.],  297 ;  Bay- 
nard  v.  Norris,  46  Am.  Dec  [Md.],  647;  Pendleton  v. 
Fay,  2  Paige  [N.  Y.],  202;  Oraff  v.  Casileman,  16  Am. 
Dea  [Va.],  741 ;  Baxter  v.  SeweU,  3  Md.,  341 ;  Daniels  v. 
Davidson,  16  Ves.  [Eng.],  247;  Boone  v.  ChUes,  10  Pet 
[U.  8.],  211;  Forey  v.  Bigelow,  56  la.,  383;  Booth  v. 
Small,  26  Id.,  179;  CUmeni  v.  Perry,  34  Id.,  564;  Roger 
V.  Hussey,  36   Id.,  667;  Tiedeman,  Real  Estate,  sec.  697. 

23 
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NORVAL,  J. 

This  action  was  oommenoed  in  the  court  below  on  the 
30th  day  of  January^  1888,  by  John  C.  Rakes  to  set  aside 
two  warranty  deeds  and  a  mortgage  covering  the  north- 
west quarter  of  section  6,  in  township  10  north,  of  range 
14  east,  in  Cass  county,  and  to  quiet  the  title  to  said  land 
in  the  plaintiff.  One  of  the  deeds  was  executed  on  the 
28th  day  of  October,  1 887,  by  John  C.  Rakes  to  the  de- 
fendant Charles  L.  Blazer,  and  the  other  was  made  on  the 
13th  day  of  January,  1888,  by  Charles  L.  Blazer  and 
wife  to  the  defendant  Norman  H.  Brown.  The  mortage 
was  given  by  said  Blazer  and  wife  to  the  defendant  How- 
ard E.  Schoeck  on  December  15, 1887.  These  instruments 
were  duly  recorded  prior  to  the  bringing  of  the  suit. 

In  January,  1889,  while  the  action  was  pending  and  un- 
determined, the  plaintiff  died,  and  the  suit  was  revived  in 
the  name  of  Benjamin  Albin,  as  administrator.  After- 
wards the  heirs  of  John  C.  Rakes,  deceased,  by  order  of 
the  court,  were  permitted  to  intervene  and  prosecute  the 
suit  in  their  own  names. 

There  was  a  trial  to  the  court,  with  findings  and  a  decree 
in  favor  of  the  heirs. 

The  undisputed  testimony  shows  that  John  0.  Bakes 
had  been  the  owner  of  the  land  in  dispute  for  more  than 
twenty  years  prior  to  the  making  of  the  conveyance  to 
Blazer.  In  1887  an  agreement  of  some  kind  was  entered 
into  between  Rakes  and  Blazer,  whereby  the  latter  set  up 
a  saw  mill  upon  lands  adjoining  the  quarter  section  in  con- 
troversy, which  Rakes  claimed  to  own,  for  the  purpose  of 
manufacturing  the  timber  thereon  into  lumber.  It  appears 
that  Rakes  had  only  an  estate  by  the  curtesy  in  the  timber 
'  lands,  and  an  action  was  commenced  in  the  fall  of  1887, 
in  the  district  court  of  Cass  county,  by  the  owners  of  the 
l^^l  title  to  the  lands  enjoining  Rakes  and  Blazer  from 
cutting  the  timber.     Not  long  afterwards  the  160  acres  in 


^ 
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dispute  was  oonveyed  to  Blazer,  who  at  the  time  executed 
and  delivered  to  Rakes  the  following  writing: 

^*  I,  the  undersigned,  do  hereby  agree  to  deed  to  John  C. 
Rakes,  at  any  time  he  wishes,  the  following  described 
property,  to- wit :  The  northwest  quarter  (^)  of  section  six 
(6),  township  ten  (10)  north,  of  range  fourteen  (14);  and  I 
furthermore  agree  that  the  said  John  C.  Rakes  shall  have 
full  control  of  said  lands  until  his  death. 

"  Witness  my  hand  this  28th  day  of  October,  A.  D. 
1887.  C.  L.  Blazer. 

"In  presence  of 

"WlLLETT   POTTENGER.'* 

The  deed  was  executed  at  the  home  of  Rakes,  a  few 
miles  from  Plattsmouth.  The  deed  and  the  writing  copied 
above  were  prepared  by  Blazer  beforehand,  the  deed  be- 
ing signed  as  a  witness  by  one  W.  O.  Shields  before  it  was 
presented  to  Rakes  for  execution.  The  only  persons  pres- 
ent when  it  was  acknowledged  were  Rakes  and  Blazer  and 
Mr.  Pottenger,  who,  at  Blazer's  request,  went  with  him 
from  Plattsmouth  for  the  purpose  of  taking  the  acknowl- 
edgment of  Mr.  Rakes.  What  conversation  took  place 
when  the  deed  was  executed  does  not  appear.  But  two  of 
the  persons  then  present  are  now  living,  Blazer  and  Pot- 
tenger, and  although  both  were  witnesses  on  the  trial,  they 
fiiiled  to  state  a  single  word  that  was  spoken  while  they 
were  at  Mr.  Rakes's  house.  Mr.  Pottenger,  in  his  testi- 
mony, does  say  that  no  consideration  was  paid  by  Blazer 
at  the  time  the  deed  was  executed  and  delivered,  and  this 
is  not  disputed  by  any  other  evidence.  There  is  no  pre- 
tense that  anything  was  subquently  paid  for  the  land,  but 
it  18  contended  by  appellants  that  the  consideration  had 
been  previously  received  by  Mr.  Rakes.  There  is  in  the 
bill  of  exceptions  some  testimony,  if  accepted  as  true, 
which  would  warrant  such  an  inference. 

The  appellant  Blazer  testiBed  substantially  that  he  pur- 
chased of  Rakes,  in  September,  1887,  all  the  timber  then 
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growing  on  certain  lands  claimed  by  Rakes,  for  the  pur- 
pose of  cutting  the  same  into  lumber;  that  he  paid  Bakes 
ou  the  purchase  $2,000  in  money  at  the  Staddleman  House 
in  Plattsmouth  about  a  week  after  the  contract  of  pur- 
chase was  made;  that  he  moved  a  saw  mill  on  the  timber 
lands  with  which  to  saw  the  timber,  but  was  prevented 
from  so  doing  on  account  of  the  injunction  suit  above  re- 
ferred to;  that  failing  to  get  the  timber,  Blazer  and  Bakes 
estimated  the  amount  of  lumber  it  would  make,  and  took 
the  difference  between  the  price  Blazer  was  to  pay  for  the 
timber  and  what  he  had  the  lumber  sold  for  as  the  amount 
of  his  anticipated  profits  in  the  transaction,  which  Blazer 
states  amounted  to  over  $4,000,  and  that  the  conveyance 
of  the  land  involved  in  this  litigation  was  made  in  set- 
tlement of  the  $2,000  previously  advanced  on  the  timber, 
and  the  loss  of  anticipated  profits  sustained  by  Blazer  by 
reason  of  his  failure  to  obtain  the  timber.     No  other  wit- 
ness testifies  to  the  allied  transaction  between  the  parties. 
Blazer^s  testimony  is  very  much  weakened,  if  its  force  is 
not  entirely  destroyed,  by  his  answers  to  interrogatories 
propounded  on   cross-examination.      He  was  unable  to 
satisfactorily  state  the  sources  from  which  he  obtained  the 
$2,000  he  claims  to  have  paid  to  Rakes,  besides  it  is  estab- 
lished by  the  testimony  of  creditable  witnesses  that  Blazer 
at  the  time  was  in  straitened  financial  circumstances;  that 
he  had  borrowed  several  hundred  dollars  of  a  Plattsmouth 
bank  to  invest  in  mill  machinery,  and  for  the  payment  of 
the  loan  thus  made.  Rakes  signed  the  note  with  Blazer  as 
security,  which  note  remains  unpaid,  and  has  been  pre- 
sented as  a  debt  against  Rakes's  estate.     Blazer  testified 
that  he  drew  about  $500  of  the  money  he  claims  to  have 
paid  to  Rakes  from  the  Bank  of  Commerce  of  Omaha. 
This  testimony  is  contradicted  by  the  testimony  of  Frank 
Barber,  the  balance  book  clerk  of  the  bank  at  the  time. 
He  testified  that  Blazer  only  drew  from  the  bank  in  Sep- 
tember, 1887,  in  which  month  it  is  claimed  the  $600  was 
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reoeivedy  ten  checks,  aggregating  $67.60,  and  after  these 
were  paid  there  was  a  balance  of  twenty-one  cents  in  the 
bank  to  Blaaser's  credit.  The  giving  of  the  writing  prom- 
ising to  reconvey  the  farm  to  Bakes  on  demand  is  entirely 
inconsistent  with  the  idea  that  Blazer  bought  and  paid  for 
the  property.  The  agreement  was  not  conditioned  upon 
Bakes  paying  a  sum  of  money.  Why  did  Blazer  agree  to 
reconvey  upon  the  sole  condition  of  a  demand  being  made, 
if  he  was  the  absolute  owner  of  the  property?  There  are 
many  other  circumstances  appearing  in  the  evidence  which 
are  against  the  position  contended  for  by  appellants,  and  we 
are  not  prepared  to  say  that  the  court  below  was  not  war- 
ranted in  rejecting  the  entire  testimony  of  Blazer,  and 
finding  that  the  conveyance  was  without  consideration. 
We  think  the  findings,  as  to  him,  are  justified  by  the  evi- 
dence. In  reaching  this  conclusion  we  have  not  overlooked 
the  testimony  of  the  witness  Walker,  which  it  is  claimed 
corroborates  Blazer  as  to  the  payment  of  the  money  to 
Bakes.  He  testified  that  he  saw  Blazer  pay  some  money 
to  Bakes  at  the  Staddleman  House,  the  amount  he  did  not 
know,  but  there  was  some  talk  of  $2,000.  Walker  had 
never  seen  the  person  to  whom  he  claims  the  money  was 
paid  prior  to  that  time,  nor  since.  He  describes  the  man 
as  sixty  or  sixty-five  years  old,  having  dark  whiskers  on  his 
chin,  mixed  with  gray.  The  testimony  of  persons  who 
were  well  acquainted  with  Bakes  in  his  lifetime  is  to  the 
efiect  that  he  was  nearly  eighty  years  old,  his  whiskers  and 
hair  were  very  white,  and  that  he  wore  no  beard  on  the 
chin.  From  which  it  could  be  inferred  that  the  person 
Walker  saw  was  not  Bakes.  Such,  doubtless,  was  the 
condnsion  reached  by  the  trial  court,  and  with  which  we 
are  content. 

Again,  ander  section  329  of  the  Code  of  Civil  Proced- 
are,  Blazer  was  not  a  competent  witness  to  testify  to  trans- 
actions had  with  Bakes,  the  deceased.  This  section  pre- 
dudes  a  person  having  a  direct  legal  interest  in  the  result 


310  NEBRASKA  REPORTS.         [Vol.  34 


Bakei  t.  Brown. 


of  a  cause,  where  the  adverse  party  is  the  representative 
of  a  deceased  person  from  testifying  to  any  transaction  or 
conversation  had  with  such  deceased  person,  unless  the 
evidence  of  the  deceased  is  read  on  the  trial  by  the  adverae 
party,  in  regard  to  such  transaction  or  conversation,  or 
unless  such  representative  shall  have  introduced  a  witness 
who  testified  in  regard  to  such  transaction  or  conversation. 
The  greater  portion  of  the  testimony  of  Blazer  relates  to 
an  allied  transaction  had  between  him  and  Rakes,  and 
being  received  over  the  objections  of  the  appellees,  should 
not  be  considered  in  determining  this  appeal. 

We  will  next  consider  the  case  as  between  the  appellees 
and  the  appellants  Schoeck  and  Brown.  Blazer  gave 
Schoeck  a  mortgage  on  the  property  for  f  360,  but  whether 
there  was  any  consideration  for  the  same,  the  record  faik 
to  disclose;  nor  was  any  evidence  introduced  by  Schoeck 
tending  to  show  that  he  was  an  innocent  mortgagee  with- 
out notice  of  the  rights  of  Rakes. 

As  to  the  deed  from  Blazer  to  Bro^n,  the  evidence  shows 
that  the  consideration  for  the  same  was  certain  real  estate 
in  Omaha  conveyed  by  Brown  to  Blazer,  subject  to  the  in- 
cumbrances thereon.  The  testimony  introduced  by  appel- 
lees tends  to  show  that  the  Omaha  property  was  at  the  time 
mortgaged  for  almost  its  full  value,  while  the  testimony 
offered  on  behalf  of  appellant  Brown  is  to  the  effect  that 
the  value  of  the  property,  above  the  incumbrances,  equaled 
the  value  of  the  farm  received  in  exchange.  After  a  care- 
ful examination  of  the  testimony  we  have  reached  the  con- 
clusion that  the  preponderance  of  the  evidence  is  not  against 
appellees  on  the  question  of  value,  nor  can  Brown  success- 
fully maintain  that  he  is  an  innocent  purchaser  of  the  farm 
without  notice.  He  was  a  stranger  to  Blazer,  never  having 
met  him  until  the  day  preceding  the  exchange.  Brown 
never  saw  the  land  until  after  the  deed  was  executed  and 
delivered.  He  made  the  trade  upon  an  abstract  of  title  of 
the  farm  produced  by  Blazer,  after  consulting  with  Odell 
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Brothers,  loan  agents  of  Council  Bluffs,  by  telephone  as  to 
the  quality  of  the  land.  Bakes  had  been  the  owner  of  the 
land  for  many  years.  About  ninety  acres  were  in  cultiva- 
tion, and  the  entire  160  acres  had  been  under  fence,  al- 
though prior  to  the  conveyance  it  was  destroyed,  but  many 
of  the  posts  were  yet  in  the  ground,  which  indicated  where 
the  fence  had  been.  There  was  no  house  or  other  build- 
ings on  the  land.  In  1887,  and  for  previous  years,  it  was 
cultivated  by  a  tenant,  who  resided  upon  adjoining  lands 
claimed  by  Bakes.  The  real  estate  in  dispute  was  known 
and  r^rded  by  the  neighbors  as  a  part  of  the  Bakes  farm. 
Bakes  at  the  time  was  residing  upon  adjoining  lands. 
Blazer  has  never  been  in  possession.  We  think  the  char- 
acter of  Bakes's  possession  was  sufficient  to  impart  con- 
structive notice  to  Schoeck  and  Brown  of  his  rights  and 
interest  in  the  property.  (Forey  t?.  BigehWf  56  la.,  383; 
Booth  V.  Small,  25  Id.,  177 ;  Clement  v.  Perry,  34  Id., 
664.) 

Counsel  for  appellant  Brown,  in  the  brief,  call  our  atten- 
tion to  the  testimony  of  one  J.  W.  Foster,  a  real  estate 
agent  of  Omaha,  wherein  he  states  that  he  visited  the  land 
in  company  with  Blazer  in  December,  1877,  with  a  view 
of  trading  some  Iowa  property  for  it,  and  while  on  the  trip 
was  introduced  by  Blazer  to  a  man  by  the  name  of  Bakes, 
of  whom  he  inquired  the  value  of  the  farm,  who  replied 
that  he  considered  it  worth  $35  per  acre,  and  that  he  had 
sold  it  to  Blazer.  From  which  it  is  claimed  appellees  are 
now  estopped  from  asserting  that  Bakes  had  not  parted 
with  his  title  to  the  farm.  We  do  not  think  such  is  the 
case.  No  estoppel  is  pleaded;  nor  is  there  any  proof 
tending  to  show  that  the  statement,  which  it  is  claimed 
Bakes  made  to  Foster,  was  ever  communicated  to  Brown. 
Hence  it  does  not  appear  that  the  latter  was  in  any  way 
misled  thereby.  Moreover,  the  evidence  is  not  conclusive 
that  the  person  Foster  was  introduced  to,  and  had  the  con- 
versation with,  was  John  C.  Bakes. 
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It  is  insisted  that  the  case  was  improperly  revived  in  the 
name  of  the  administrator. 

Section  463  of  the  Code  provides  that  **  Upon  the  death 
of  the  plaintiff  in  an  action  it  may  be  revived  in  the  names 
of  his  representatives,  to  whom  his  right  has  passed. 
Where  his  right  has  passed  to  his  personal  representative, 
the  revivor  shall  be  in  his  name;  where  it  has  passed  to  his 
heirs  or  devisees,  who  could  support  the  action  if  brought 
anew,  the  revivor  may  be  in  their  names/' 

To  whom  did  the  right  of  action  pass?  There  can  be 
no  doubt  that  on  the  death  of  John  C.  Bakes  his  lands 
descended  immediately  to  his  heirs,  subject  to  the  right  of 
his  administrator  to  the  possession  thereof,  and  to  the  rents 
and  profits  arising  therefrom  during  the  settlement  of  tlie 
estate,  and  subject  further  to  the  power  of  the  administra- 
tor to  sell  the  real  estate  to  pay  the  debts  of  the  decedent  in 
ease  the  personal  property  is  insufficient  for  that  purpose. 
We  suppose  an  action  like  this  may  be  revived  in  the  name 
of  the  personal  representative  of  a  deceased  plaintiff,  where 
the  real  estate  is  needed  for  the  payment  of  debts  against 
the  estate.  In  the  present  case  no  such  claim  is  set  up  in 
the  petition  of  the  administrator  to  revive  the  action.  He 
therefore  failed  to  show  that  he  was  entitled  to  have  the 
case  revived  in  his  name.  We  are  unable  to  see  how 
the  appellants  were  prejudiced  by  the  revival  in  the  name 
of  the  administrator,  as  no  decree  was  rendered  in  his 
favor,  but  in  favor  of  the  heirs  of  John  C.  Bakes,  deceased. 
The  real  estate  having  descended  to  the  heirs  at  law,  the 
right  of  John  C.  Bakes,  on  his  death,  passed  to  them  and 
they  had  the  legal  right  to  have  the  action  revived  and 
continued  in  their  names.  It  appears  from  the  record  tliat 
the  heirs  were  permitted,  without  objection,  to  file  a  peti- 
tion and  prosecute  the  suit  in  their  own  names.  Their  ad- 
mission as  parties  plaintiff,  by  order  of  the  court,  without 
complaint  from  any  one,  was,  in  effect,  a  revivor  of  the  ac- 
tion in  the  names  of  the  heirs  by  consent  of  parties.    No 
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objectioii  was  raised  to  their  prosecuting  the  suit  until  after 
the  cause  reached  this  court  True,  no  conditional  order 
of  revivor  in  the  names  of  the  heirs  was  made  by  the  dis- 
trict court.  But  the  mode  provided  by  title  13  of  tlie 
CSvil  Code,  for  reviving  actions  by  conditional  order,  is  not 
exclusive.  Section  45  of  this  Code  provides,  among  other 
things,  that  'Mn  case  of  the  death,  or  other  disability,  of  the 
party,  the  court  may  allow  the  action  to  continue  by  or 
against  his  representative  or  successor  in  interest.'^  It  has 
been  held  that  the  proper  practice  to  revive  an  action  under 
this  section  is  by  filing  supplemental  pleadings,  and  the 
service  of  summons,  as  in  the  commencement  of  an  action. 
{Fox  V.  Abbott,  12  Neb.,  333;  Oarter^v.  Jennings,  24  O. 
St.,  182.)  In  this  case  no  summons  was  necessary,  as  all 
the  parties  voluntarily  appeared.  The  decree  of  the  dis- 
trict conrt  is 

Affibmed. 


The  other  judges  concur. 


Feder,  Nusbaum  <&  Co.  et  al.  v.  E.  Solomon  et  au 

[Filed  March  23,  1892.] 

IiO0t  Pleadings:  Trial:  Vbbdict  Skt  Asidk.  During  the 
pendencj  of  the  action  in  the  district  ooart,  all  the  pleadings 
were  loet,  and  hare  not  since  been  fonnd.  The  action  was  tried 
and  a  verdiet  returned  in  iaror  of  the  plaintiA,  in  the  abeence 
of  defendants  and  their  attorney,  without  the  safasiitntion  of 
copies  of  the  lost  pleadings-  Held,  That  the  Terdict  he  set  aside 
and  a  new  trial  granted.  {Orimiaon  v.  Ruaaell,  11  Neb.,  469.) 

Bbbob  to  the  district  court  for  Cass  county.     Tried 
below  before  Chapman,  J. 

Montgomery  &  J^rey,  for  plaintiflb  in  error. 
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'.  A.  A  J.  C  Hartigan^  contra. 

NOBYALy  J, 

Prior  to  the  trial  in  the  lower  court  all  the  pleadings  in 
the  case  were  lost,  and  have  not  since  been  found.  The 
cause  was  tried  to  a  jury  and  a  verdict  returned  in  favor  of 
plaintifis  below,  in  Uie  absence  of  the  defendants  and  thttr 
attorney,  without  there  being  any  pleadings  in  the  files  of 
the  court.  No  order  had  been  made  for  the  substitution 
of  copies  of  the  original  pleadings  lost^  nor  had  copies 
thereof  been  substituted. 

We  are  all  of  the  opinion  that  the  court  erred  in  per- 
mitting the  trial  of  the  action  under  the  fiiots  stated.  The 
case  comes  clearly  within  the  opinion  in  Grtmison  v.  /{usmB, 
1 1  Neb.,  469.  There  the  action  was  tried  to  the  court  and 
taken  under  advisement.  After  the  trial,  but  before  judg- 
ment, the  pleadings  were  lost.  It  was  held  that  the  court 
erred  in  entering  judgment  without  the  pleadings  or  sub- 
stituted copies  being  on  file.  The  reasons  for  the  rule  are 
clearly  stated  in  the  opinion  filed  by  Justice  Lake,  which 
we  think  is  a  correct  exposition  of  the  law,  and  it  is  un- 
necessary to  enter  upon  a  discussion  of  the  question.  The 
case  cited  is  decisive  of  this. 

It  is  claimed  the  error  was  cured  in  this  case,  for  the 
reason  that  after  verdict  and  filing  of  the  motion  for  a  new 
trial  the  defendants  in  error  filed  alleged  copies  of  the 
original  pleadings.  We  do  not  yield  assent  to  the  proposi- 
tion. With  the  lost  pleadings  unsupplied  before  trial  the 
court  could  not  correctly  state  the  issues  to  the  jury.  Ob- 
viously, it  oould  not  do  so  without  knowing  what  the  plead* 
ings  contained.  The  effort  of  the  trial  judge  to  correctly 
instruct  the  jury  as  to  the  issues  involved  in  the  case  was 
unsuccessful,  if  the  copies  supplied  by  the  plaintiff  below 
after  verdict,  are  true  copies  of  the  original  pleadings.  The 
substituted  petition  is  in  the  usual  form  of  such  pleading 
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in  an  actiou  upon  an  attachment  bond ;  yet  the  court  told 
the  jury  that  the  action  was  for  the  wrongful^  malicious, 
and  unauthorized  issuance  of  the  writ  of  attachment  and 
was  not  founded  on  the  undertaking  in  attachment.  Thus 
the  cause  was  submitted  to  the  jury  upon  issues  not  pre- 
sented by  the  substituted  pleadings,  which,  doubtless,  would 
not  have  occurred  had  the  same  been  supplied  before  the 
commencement  of  the  trial.  The  judgment  is  reversed 
and  the  cause  remanded  for  further  proceedings. 


Reversed  and  remanded. 


The  other  judges  concur. 


Patrick  McEvoy  v.  Green  Swayze. 

[Filed  Mabch  23, 1892.] 

1.  OniiB  Proband!.  The  harden  of  proof  is  upon  the  plaintiff  to 
establish  by  a  preponderance  of  the  evidence,  eyery  materii^l 
averment  in  the  petition  which  la  controTerted  hj  the  answer. 


2.  .    Under  the  pleadings  in  the  case,  hdd,  that  the  harden 

of  proof  rested  apon  the  plaintiff  to  establish  the  contract  sab- 
stantially  as  alleged  in  the  petition,  and  also  the  breach  thereof 
as  therein  averred. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Hopewell,  J. 

Irtnne  &  Clappj  and  H,  D.  Estabi^ooh^  for  plaintiff  in 
error,  cited :  Breeding  v.  Stonemany  6  J.  J,  Marsh.  [Ky.], 
377;  Oilmore  v.  WUbur,  18  Pick.  [Mass.],  617;  Whiting 
9.  SulUvan,  7  Mass.,  107 ;  Harrison  v.  Luke^  14  M.  &  W. 
[Eng.,],  139;  Berringer  v.  Iron  Co.,  41  Mich.,  306;  R. 
V.  B.  Co.  V.  Linn,  15  Neb.,  240;  George  v.  State,  16  Id., 
818;  Sang  v.  Beers,  20  Id.,  374. 


34  815 

48  280 

34  315 

50  588 
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Qtorge  A.  Magnejf,  canira,  cited :  WiUiaTM  v.  Evan^^  6 
Neb.,  219 ;  MePherin  v.  EuaseU,  41  N.  W.  Rep.  [la.],  30 1 ; 
0.  Life  Ins.  Co.  v.  Goodin,  10  O.  St,  557;  DtUm  v.  Rub- 
uUy  6  Neb.,  489;  Vropsey  v.  Averill,  8  Id.,  157. 

NORVAI^  J. 

The  defendant  in  error  brought  suit  to  recover  the  value 
of  certain  hogs  and  horses  delivered  by  him  to  the  plaint, 
iff  in  error,  upon  the  ground  of  a  fieiilure  of  consideration 
therefor.  There  was  a  verdict  for  the  plaintiff  below  for 
$608.98. 

The  cause  of  action  allq;ed  in  the  petition  is  that  in 
January,  1887,  plaintiff  contracted  with  defendant  for  the 
purchase  of  a  certain  tract  of  land  in  Merrick  county, 
which  defendant  claimed  to  own,  and  that  defendant  was 
to  give  plaintiff  a  warranty  deed  for  said  land  for  the  sum 
of  $650;  that  subsequently  plaintiff  delivered  to  defend- 
ant forty  head  of  hogs  and  three  horses  in  part  payment 
of  said  purchase  price,  it  being  agreed  that  said  horses  and 
hogs  were  to  be  taken  at  the  price  of  $600  to  apply  on 
said  payment;  that  defendant  did  not  give  plaintiff  a  deed 
and  has  failed  and  refused  to  convey  said  land,  though  re- 
quested so  to  do;  that  plaintiff  has  learned  and  believes 
that  defendant  has  not  title  thereto  and  cannot  convey  the 
same;  that  defendant  has  retained  said  stock  and  refiises 
to  account  for  the  same;  that  it  is  reasonably  worth  the 
sum  of  $500,  and  for  which  amount,  with  interest,  plaintiff 
asks  judgment. 

The  defendant  in  his  answer  avers  that  be  was  the 
owner  of  a  homestead  certificate  to  the  land  in  question 
and  made  no  other  claim  of  ownership  than  that  evidenced 
by  said  certificate;  that  he  sold  said  land  and  transferred 
aaid  certificate  to  plaintiff  in  consideration  of  $650,  bat 
did  not  i^ree  to  warrant  or  defend  said  title,  and  denies  all 
allegations  of  the  plaintiff  in  that  regard;   admits  the 
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transfer  to  defendant  of  the  live  stock  and  that  said  stook 
was  to  be  received  in  part  payment  to  the  amount  of  $500, 
and  denies  every  other  allegation  of  the  petition. 

The  plaintiff  replied  by  a  general  denial. 

The  testimony  of  the  plaintiff  below  and  his  witnesses 
tended  to  establish  the  cause  of  action  set  up  in  the  peti- 
tion, while  that  introduced  by  the  defendant  went  to  show 
that  he  never  agreed  to  deed  the  land  in  controversy  to  the 
plaintiff,  but  that  the  contract  was  that  McEvoy  was  to  as- 
sign a  homestead  certificate  to  Swayze,  which  he  held  on 
the  lands,  and  that  such  certificate  was  transferred  and  de^ 
livered  to  plaintiff  at  the  time  the  stock  was  received. 

The  main  question  presented  by  the  record  is,  upon  whom 
was  the  burden  of  the  proof  under  the  pleadings  and  evi- 
dence in  the  case?  The  court  upon  this  point  instructed 
the  jury  as  follows : 

**  2.  The  court  instructs  the  jury  that  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  the  defendant  has  re- 
ceived the  stock  as  alleged,  and  that  he  has  agreed  to  pay 
or  allow  therefor  the  sum  of  |500.  The  court  further  in- 
structs the  jury  that  it  is  admitted  that  the  defendant  did 
receive  the  stock  set  out  in  plaintiff's  petition,  and  that  the 
defendant  did  not  execute  and  deliver  to  the  plaintiff  a 
warranty  deed  for  the  Merrick  county  land.  The  plaintiff 
therefore  must  recover  in  this  action  unless  the  defendant 
has  shown  that  the  stock  has  been  paid  for  by  him. 

*'  3.  The  burden  of  proof  is  on  the  defendant  to  show 
by  a  preponderance  of  the  evidence  that  the  contract  with 
the  plaintiff  was  as  defendant  alleges,  namely,  that  he  was 
to  assign  a  homestead  certificate  to  the  plaintiff  in  consid- 
eration for  the  stock  received  and  deliver  such  certificate 
and  in  this  manner  pay  for  said  stock." 

The  court  in  these  instructions  did  not  state  the  correct 
rule  as  to  the  burden  of  proof.  The  answer  does  not 
admit  the  making  of  the  contract  pleaded  by  the  plaintiff, 
but  expressly  denies  all  allegations  of  the  petition  relating 
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to  the  terms  of  the  agreement,  and  then,  after  admitting 
the  reoeipt  of  the  stock  and  the  price  plaintiff  was  to  re- 
ceive credit  for^  the  defendant  denies  all  of  the  allega- 
tions of  the  petition.  The  answer,  therefore,  put  in  issue 
the  making  of  the  contract  and  the  breach  thereof  as  set 
up  in  the  petition.  The  affirmative  matter  averred  in  the 
answer  is  nothing  more  than  an  argumentative  denial. 
Such  allegations  were  entirely  unnecessary,  as  the  facts 
could  have  been  proven  under  the  general  denial.  The 
affirmative  of  the  issue  was  upon  the  plaintiff.  Unless 
he  proved  the  contract  substantially  as  alleged  by  him,  and 
the  breach  of  the  same,  by  a  preponderance  of  the  evidence, 
he  was  not  entitled  to  recover.  The  judgment  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Reversed  and  bemakbsd. 

The  other  judges  concur. 


-^  3jg|  The  First  National  Bank  of  Pawnee  City  v.  H. 

«2  3421  1^  Sprague. 

«  [Filed  March  23,  1892.] 

1.  Bonks:  Collections:  Default  of  Correspondent:  Liabil- 
ity. Where  a  bank  leoeives  for  oollection  «  note  or  bill  pay- 
able at  a  distant  point,  with  the  nndentanding  that  aoeh  ool- 
leotion  is  an  aeeommodation  only,  or  that  it  diall  reoeiTe  no 
eompeneation  therefor  beyond  the  customary  ezohange,  and  it 
tFanemita  snob  paper  to  a  repatable  and  suitable  correspondent 
at  the  place  of  payment,  with  proper  instructions  for  the  ooUeo- 
tion  and  remittance  of  the  proceeds  thereof,  it  will  not  be  liable 
for  the  defaults  of  such  correspondent. 

9,  — ! :  ;  .    In  such  case  the  holder  will  be 

held  to  ha^e  assented  to  the  employment  in  his  behalf  of  audi 
agents  as  are  usuaUy  selected  by  banks  in  the  course  of  business 
in  making  collections  through  correspondents,  and  the  corre- 


Vol.  34]         JANUARY  TERM,  1892.  319 

FlxBt  NfttL  Bank  of  Pawnee  City  v.  Bpragne. 

■pondent  00  selected  will,  in  the  absence  of  negligence  by  the 
immediate  agents  and  servants  of  the  transmitting  bank,  be> 
come  the  agent  of  the  holder  only. 

■ 

3.  ;  — :  ;  — .    The  exchange  which  is  usually 

ehaiged  by  banks  for  the  transmission  of  money  from  one  place 
to  another,  is  not  a  snfBcieot  oonslderation  to  support  an  implied 
mndertaking  to  answer  for  the  defanlt  of  a  oorrespondent,  se- 
lected to  make  collections  for  customers  according  to  the  course 
of  business  of  banks. 

Erbob  to  the  district  court  for  Pawnee  county.     Tried 
below  before  Broadt,  J. 

Story  A  Story,  for  plaintiff  in  error,  cited;  Bank  of 
Waahinffton  v.  TripUtt,  1  Pet.  [U.  S.],  25;  WUsonv.  Smith, 
3  How.  [U.  S.],  764;  Dorchester  &  M.  Bank  v.  Bank,  1 
Cush.  [Maas.],  177;  Faben$  v.Bank,  23  Pick.  [Mass.], 
330;  Lawrence  v.  Bank,  6  Conn.,  521;  Ead  Hodden 
Bank  v.  Soomt,  12  Id.,  303;  Allen  v.  Bank,  16  Wend.  [N. 
Y.],  482;  Jaekion  v.  Bank,  6  Harr.  &  3.  [Md.],  146; 
QUiaene  Bank  v.  HoweU,  8  Md.,  530 ;  Tieman  9.  Bank,  7 
How.  [Miss.],  648;  Bawling  p,  Arthur,  34  Miss.,  41; 
Baldwin  v.  Bank,  1  La.  Ann.,  13;  Hyde  v.  Bank,  17  La., 
660;  Bank  of  Louisville  v.  Bank,  8  Baxter  [Tenn.],  101 ; 
Mechanics  Bank  p.  Earp,  4  Bawle  [Pa.],  384 ;  BeUmire  v. 
Bank,  1  Miles  [Pa.],  173;  JEtna  Ine.  Co.  v.  Bank,  26  111., 
243;  Staayv.  Bank,  12  Wis.,  629;  Daly  v.  Bank,  66  Mo., 
93;  OueUch  v.  Bank,  66  la.,  434;  Bank  of  Lindsbcrg  v. 
Ober,  3  Pao.  Bep.  [Kan.],  324 ;  AUm  v.  Bank,  22  Wend.  [N. 
Y.],  216;  Bank  of  Republic  v.  MiUiard,  10  Wall  [U.  S.], 
162;  Bemk  v.  WkUman,  6  Otto  [U.  8.],  343;  Dana  v. 
Bank,  90  Am.  Dea  [Mass.],  216 ;  Natl.  Bank  v.  McDon- 
ald, 61  Gal.,  64;  Hancock  v.  Oolyer,  96  Am.  Dea  [Mass.], 
730. 

/•  L.  Edwards,  contra,  cited:  Kent  v. Dawson  Bank,  13 
Blatohfoid  [U.  S.],  237;  Allen  v.  Bank,  22  Wend.  [N. 
Y.],  216;  Montgomery  Oo.  Bank  9.  Albany,  3  Seld.  [N. 
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Y.],  463;  Reeves  v.  Bank,  8  O.  St.,  465;  Van  Wart  v. 
WooUeyj  3  Barn.  &  Cress.  [Eng.],  439;  Mackersy  v.  Ramr 
says,  9  Clarke  &  F.  [Eng.],  818;  Hoover  v.  Wise,  91  U. 
S.,  308 ;  Bank  of  Washingtm  r.  IWpfeft,  1  Pet.  [U.  S.], 
25;  Exchange  Bank  v.  NaJtL  Bank,  112  U.  &,  276; 
Tradesman's  Bank  v.  Third  Nail.  Bank,  Id.,  293;  Jf«r- 
chants  &  M.  Bank  v.  Stafford,  44  Conn.,  567 ;  Balbach  v. 
Prelinghuysen,  15  Fed.  Rep.  [N.  J.^  675;  Hyde  v.  Bank, 
7  Bliss  [111.],  166. 

Post,  J. 

On  the  3d  day  of  February,  1 888,  at  Pawnee  City,  in  ■ 
this  state,  the  defendant  in  error  drew  a  sight  draft  on 
Davis  &  Wedd,  residing  at   Canon   City,  Colorado,  of 
which  the  following  is  a  copy: 

"$85.75.  First  National  Bank, 

"Pawnee  City,  Neb.,  Feb.  3,  1888. 

"  Pay  to  the  order  of  First  National  Bank  of  Pawnee 
City,  Neb.,  eighty-five  and  -^^  dollars,  with  exchange  and 
collection  charges,  value  received,  and  charge  the  same  to 
account  of  H.  W.  Sprague. 

**  To  Messrs.  Davis  &  Wedd,  Canon  City,  Colo. 

"  No.  C  5238." 

The  said  draft  was  by  the  drawer  left  with  the  plaintiff 
in  error,  at  its  banking  house  in  Pawnee  City  for  collection, 
and  by  it  forwarded  for  collection  to  the  Exchange  Bank 
of  Canon  City,  Colorado,  and  by  the  latter  collected  in 
full  from  the  drawees.  The  last  named  bank  failed  with- 
out having  remitted  the  proceeds  of  said  draft,  and  no  part 
thereof  has  been  paid  either  to  the  plaintiff  or  the  defend* 
ant  in  error.  There  is  no  controversy  with  reference  to 
the  facts  on  this  branch  of  the  case.  Defendant  in  error 
was  a  customer  of  the  bank  and  was  in  the  habit  of  ship- 
ping butter  to  parties  at  distant  points,  and  making  sight 
drafts  therefor  payable  to  its  order,  credit  being  given  him 
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for  the  proceeds  thereof  when  collected.  It  further  ap- 
pears that  defendant  in  error  was  permitted  by  the  bank 
to  overdraw  his  aoeoant  by  reason  of  such  collections.  It 
does  not  appear  that  plaintiff  in  error  was  in  the  habit  of 
making  any  charge  for  collecting  said  drafts.  With  ref- 
erence to  the  transaction  in  question  he  testifies  as  follows : 

Q.  Did  you  expect  them  to  charge  you  anything  for  col- 
lecting this  draft? 

A.  Not  directly;  no,  I  think  not.  If  I  had  not  been 
doing  my  banking  business  with  them  I  would  expect  to 
pay  them,  but  as  I  was  doing  my  business  there,  and  they 
charged  two  per  cent  for  overdrafts  right  along,  and  I  fre- 
quently made  overdrafts,  I  supposed  they  did  this  as  a 
favor. 

There  is  no  pretense  that  the  bank  in  this  case  was  guilty 
of  negligence  in  forwarding  the  draft,  in  the  selection  of 
its  correspondents!  or  in  giving  instructions  to  the  latter 
with  reference  to  the  collection  or  remittance  of  the  money 
when  collected. 

The  only  question  for  consideration  is  whether  the 
plaintiff  in  error,  in  view  of  the  facts  stated,  is  answerable 
for  the  default  of  the  bank  at  Canon  City, 

The  court  on  its  own  motion  gave  the  following  instruc- 
tion: 

''  The  court  instructs  the  jury  that  when  a  home  bank 
receives  for  collection  merely  a  draft  drawn  upon  a  person 
residing  in  another  place,  which  draft,  from  the  nature  of 
the  business  and  general  usage  in  such  cases,  will  have  to 
be  transmitted  for  collection  to  some  correspondent  bank  at 
the  place  where  the  debtor  resides,  and  for  the  collection  of 
which  draft  the  home  bank  will  receive  only  the  custom- 
ary exchange,  in  the  absence  of  any  express  agreement  be- 
tween the  parties  to  the  contrary,  the  home  bank,  if  it 
exercises  due  and  ordinary  care  in  selecting  such  oorre* 
spondent  bank  and  transmits  such  draft  for  collection  to 
auoh  correspondent  bank,  will  not  be  liable  for  the  default 
24 
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or  failure  of  such  correspondent  bank  to  remit  moneys  col- 
lected by  it  upon  such  draft/' 

If  this  instruction  correctly  states  the  law  applicable  to 
the  case,  the  motion  for  a  new  trial  should  have  been  sus- 
tained. The  courts,  as  well  as  the  text  writers,  differ 
widely  upon  the  question  presented.  It  is  held  by  the 
courts  of  the  United  States,  New  York,  New  Jersey,  Ohio, 
Indiana,  Minnesota,  and  perhaps  others  following  the  Eng- 
lish cases,  that  where  a  note  or  bill  is  received  for  collec- 
tion by  a  bank  and  by  it  transmitted  to  a  correspondent  at 
a  distance  for  presentment  and  demand,  the  latter  is  the 
agent  of  the  transmitting  bank  only,  which  will  be  liable 
for  the  default  of  its  correspondent.  This  view  is  also 
approved  by  Mr.  Daniel  in  his  work  on  N^otiable  Instru- 
ments, vol.  1,  324.  The  leading  case  holding  thus,  is  Allen 
V,  MerchaTda  Bank,  22  Wend.  [N.  Y.],  21 5,  in  which,  by  a 
vote  of  fourteen  to  ten  senators,  the  opinion  of  Chancellor 
Walworth  in  the  same  case  was  overruled,  and  which  has 
then  been  followed  and  approved  by  the  court  of  appeals 
in  numerous  cases.  It  will  be  observed,  too,  that  when  since 
this  rule  was  adopted  by  the  supreme  court  of  the  United 
States  {Hoover  v.  Wise,  91  U.  S.,  308),  dissenting  opinions 
were  filed  by  Justices  Miller,  Clifford,  and  Bradley.  Mr. 
Freeman  in  a  note  to  Alien  v.  Merchants  Bank,  34  Am.  Dec. 
[N.  Y.],  315,  while  expressing  a  preference  for  the  rule  above 
stated,  says :  ''  The  preponderance  of  authority  is  against 
the  principal  case  and  in  favor  of  the  rule  that  the  liability 
of  a  banlc,  taking  a  note  or  bill  for  collection  which  is  pay- 
able at  a  distance,  extends  merely  to  the  selection  of  a 
suitable  and  competent  agent  at  the  place  of  payment, 
and  to  the  transmission  of  the  paper  to  such  agent  with 
proper  instructions,  and  that  the  corresponding  bank  is  the 
agent^  not  of  the  transmitting  bank,  but  of  the  holder,  so 
that  the  transmitting  bank  is  not  liable  for  the  default  of 
the  correspondent,  where  due  care  has  been  used  in  select- 
ing such   correspondent."     The  foregoing  proposition  is 
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sostained  by  the  following  cafies;  Fabena  v.  Bank^  23 
Pick.  [Mas8.]y  332;  Dorchester  Bank  v.  N,  E,  Bank,  1 
Cush.  [Mass.jy  177  ;  Jackson  v.  Banky  6  Har.  &  J.  [Md.], 
121;  Bank  v.  Horcdl,  8  Md.,  547;  Bank  v.  ScoviU,  12 
Conn.,  803 ;  Lawrence  v,  Banky  6  Id.,  521 ;  MUliken  v, 
Shapleigh,  36  Mo.,  596 ;  IkUy  v.  Bank,  56  Id.,  94 ;  Mna  Ins. 
Cb.  V.  Bank,  25  III.,  246  ;  Bank  v.  Bank,  8  Baxter  [Tenn.], 
101;  Guelich  v.  Bank,  56  la.,  434;  l^acy  v.  Bank,  12 
Wis.,  629  * ;  Timian  v.  Bank,  7  How.  [Miss.],  648 ;  Bow- 
ling p.  Arthur f  34  Miss.,  41 ;  Bank  v.  Earp,  4  Rawie  [Pa.], 
384;  Baidwin  v.  Bank,  1  La.  Ann.,  13;  Hyde  v.  Bank,  17 
La.,  560 ;  Bank  v.  Ober,  31  Kan.,  599.  The  doctrine  of 
these  cases  is  expressly  approved  in  Morse  on  Banking 
[3d  Ed.],  ch.  17. 

A  discussion  of  the  reasons  which  have  so  often  been  ad- 
vanced by  courts  in  support  of  the  opposing  views  of  the 
question  involved  will  not  be  profitable  in  this  connection. 
In  our  opinion  the  rule  stated  in  the  instruction  given  by 
the  court  and  set  out  above  is  not  only  in  accord  with  the 
weight  of  authority,  but  is  sustained  by  reasons  sounder  in 
themselves,  and  more  in  consonance  with  the  principles 
which  underlie  and  determine  the  relations  of  principal 
and  agent. 

This  is  believed  to  be  a  typical  case,  and  to  be  fairly 
illustrative  of  the  method  of  making  collections  through 
the  agency  of  banks  in  this  country  at  this  time.  What- 
ever may  have  been  the  reasons,  arising  out  of  the  busi- 
ness methods  existing  at  the  time  Allen  o,  Merchania  Bank 
was  decided,  for  the  rule  adopted  therein,  the  reason  for 
such  a  rule  is  wanting  in  view  of  the  present  changed  con- 
ditions. Banks,  as  a  general  rule,  have  now  no  facilities 
for  making  collections  at  distant  points  not  enjoyed  by 
the  business  public  at  large.  Formerly  they  may  have 
enjoyed  a  monopoly  of  information  relative  to  location, 
names,  and  credits  of  banks  at  distant  or  remote  points. 
To-day,  however,  business  men  by  means  of  the  informa- 
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tion  derived  from  the  press  and  the  numerous  directories 
at  their  command^  may  collect  their  bills  through  the 
medium  of  banks  at  the  place  of  payment  as  cheaply, 
safely,  and  expeditiously  as  their  local  banks. 

It  is  more  convenient,  and  therefore  more  frequent,  for 
customers  to  deposit  drafts  and  acceptances  with  their  home 
banks  for  collection,  paying  therefor  the  cost  of  exchange 
only.  In  this  case,  for  instance,  the  bank  not  only  made 
the  collections  for  defendants  in  error  without  charge,  but 
allowed  him  to  overdraw  on  account  thereof,  thus  realiz- 
ing on  his  paper  at  once.  As  said  by  Chancellor  Wal- 
worth in  Allen  v.  Merchants  Bank,  there  is  in  cases  like 
this  no  consideration  sui&cient  to  support  an  undertaking 
by  a  bank  to  answer  for  the  default  of  a  correspondent 
where  it  has,  without  fraud  or  negligence,  in  proper  time, 
forwarded  the  paper  to  «  reputable  correspondent  witli 
proper  instruclionS|  and  when  the  loss  is  not  occasioned  by 
the  act  or  omission  of  any  of  its  immediate  agents  or  serv- 
ants. The  theory  of  those  cases,  which  hold  the  remit- 
ting bank  liable,  is  that  the  advantage  of  exchange  be- 
tween different  points  is  a  sufficient  inducement  for  banks 
to  assume  the  liability  sought  to  be  imposed.  This  may 
be  conceded  so  far  as  the  inconvenience  and  costs  of  col- 
lection is  concerned,  but  to  as  it  seems  wholly  inadequate 
as  a  consideration  for  an  implied  undertaking  to  insure 
against  loss  on  account  of  the  fraud  or  insolvency  of  a  cor- 
respondent. 

The  supreme  court  of  Tennessee,  in  Bank  v,  Banhy  8 
Baxter,  cited  above,  after  a  thorough  examination  of  the 
cases  on  the  subject,  summarizes  as  follows:  "The  more 
reasonable  and  just  construction  of  the  undertaking  of  the 
bank  in  which  the  bill  is  deposited  for  collection  is,  that 
when  the  bill  is  payable  at  another  and  distant  place,  the 
bank  so  receiving  the  bill  discharges  itself  of  liability  by 
transmitting  the  same,  in  due  time,  to  a  suitable  and  repu- 
table bank  or  other  agoit  at  the  place  of  payment;  and 
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in  such  case  it  is  manifest  that  a  subagent  must  be  em- 
ployedy  and  the  assent  of  the  principal  is  implied,  as  it 
cannot  be  said  that  the  receiving  bank  was  expected  or 
bound  to  send  one  of  its  own  oiBoers  to  the  distant  point 
of  payment  for  the  purpose  of  personally  attending  to  the 
collection  for  the  very  inadequate  compensation  usually 
paid  to  banks  for  such  service."  To  the  views  thus  ex- 
pressed we  give  our  unqualifie<l  assent.  The  motion  for  a 
new  trial  should  have  been  sustained.  The  judgment  of 
the  district  court  is  reversed  and  the  case  remanded  for 
furtlier  proceedings  iu  the  district  court 


Keyersed  and  bemanded. 


The  other  judges  concur. 


Hesry  Roush  v.  Spate  op  Nebraska. 

[FiLBO  March  23,  1892.] 


'  34  S25 
r46  g64 

3-1  325 
61  635 

84""^ 
f58  466 


1*  Forgery:  Cobpobatb  Capacity.  In  an  information  for  know- 
ingly ottering  and  pabliahing  a  bank  dran»  with  a  forged  in- 
donement  of  the  name  of  the  payee  thereon,  it  is  not  necessary 
to  allege  that  the  bank  by  which  each  draft  was  drawn  is  a 
corporation. 

2.  :  Intent  to  Dbfbaud.    In  an  information  for  forgery  it 

ia  sufficient  to  charge  an  intent  to  defraud  In  general  terms.  It 
is  nl>t  neoessaiy  for  the  state  to  allege  or  proTe  an  intent  to  de- 
fraud any  particular  person. 


3. 


Matbbial  Allboation.    In  an  information  for  know- 


ingly uttering  and  publishing  a  bank  draft  with  the  forged  in- 
dorsement of  the  payee  thereon  as  follows:  *'B.  F.  H.,  Mgr.,'' 
kdd,  that  the  abbreviation  aforesaid  is  a  material  and  essential 
part  of  the  indorsement,  and  must  be  proved  like  any  other 
material  allegation  of  the  information. 

4.  Eyidenoe  eicamined,  and  Ae/d,  t^nstaiu  the  verdict. 
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Erbob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Estelle^  J. 

John  T.  Cathers,  for  plaintiff  in  error. 

Oearge  H.  HcuUngSf  Attorney  General,  eontra. 

Poor,  J. 

The  plaintiff  in  error  was  tried  in  the  district  court  of 
Douglas  county  on  an  information  containing  two  counts. 
Ill  the  first  count  he  is  charged  with  forging  an  indorse- 
ment on  the  following  instrument: 

"Seneca,  Kansas,  March  7,  1891. 
"First  National  Bank, 
"Pay  to  the  order  of  B.  P.  Humes,  Mang.,  $60,  fifty 
dollars.  Wirt  E.  Wilkins, 

"CcwAter. 

"To  Schuster-Hax  National  Bank,  St.  Joseph,  Mo." 

The  indorsement  in  question  is  as  follows:  "B.  F. 
Humes,  Mgr." 

In  the  second  count  he  is  charged  with  knowing,  utter- 
ing, and  publishing  the  aforesaid  instrument,  including 
said  forged  indorsement,  with  intent  to  defraud.  A  verdict 
of  guilty  was  returued  as  to  the  second  count,  but  no  find- 
ing was  made  by  the  jury  as  to  the  first  count  of  the 
information.  A  motion  for  a  new  trial  being  overruled, 
judgment  was  entered  on  the  verdict,  which  we  are  asked 
to  reverse  for  reasons  hereafter  stated.  Two  objections 
are  urged  to  the  sufficiency  of  the  information,  which  will 
be  considered  in  this  order.  First,  that  it  does  not  appear 
therefrom  that  the  instrument  in  question  is  genuine;  in 
other  words,  that  it  was  necessary  to  allege  that  the  First 
National  Bank  of  Seneca,  Kansas,  was  a  bank  duly  and 
legally  organizeii  in  pursuance  of  statutory  authority,  with 
authority  to  issue  said  paper.     The  instrument  set  out  b 
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the  information  purports  to  be  a  draft,  such  as  is  usually 
drawn  by  banks  upon  correspondents,  and,  tlierefore,  ap- 
parently good  and  valid  for  the  purpose  for  which  it  was 
executed.  {Boode  v.  State^  5  Neb.,  177;  Maxwell's  Crim. 
Proced.,  163.)  It  was  not  necessary  to  all^  in  the  in- 
formation that  the  bank  named  therein  is  a  corporation 
organised  under  the  laws  of  the  state  of  Kansas  or  the 
general  government.  {Stale  v.  Hart,  17  N.  J.  L.,  327; 
PeopU  V.  Barnes,  21  Wend.  [N.  Y.],  409 ;  l^aie  v.  Jones, 
1  McMull  [S.  Car.],  236*;  State  v.  MoKieman,  17  Nev., 
224.)  Within  the  principle  of  the  above  cases  is  Braith- 
waUe  V.  State,  28  Neb.,  832. 

It  is  next  objected  that  the  intent  to  defraud  is  charged 
in  general  terms  only.  This  is  expressly  authorized  by 
the  Criminal  Code,  section  417.  It  is  not  necessary  to 
charge  or  prove  an  intent  to  defraud  any  particular  per- 
son. (Maxwell's  Crim.  Proced.,  149,  162;  2  fiishop's 
Crim.  Proced.,  401 ;  StaU  v.  HaH,  67  la.,  142;  People  v. 
Van  Aldme,  67  Mich.,  69;  8  Am.  &  Eng.  Encyc.  of 
Law,  607,  and  note.)  We  have  carefully  examined  the 
bill  of  exceptions  and  can  see  no  sufficient  reason  for  dis- 
turbing the  verdict  on  the  ground  that  it  is  not  supported 
by  sufficient  evidence.  Plaintiff  in  error  is  identified  be- 
jond  doubt  as  the  party  who  indorsed  and  delivered  the 
draft  to  the  witness  Heyman,  and  that  the  indorsement 
thereon  was  a  forgery.  It  is  insisted  by  counsel  that  the 
state  failed  to  prove  that  the  abbreviation  ''Mgr.''  was 
written  by  the  accused.  In  this  connection  it  should  be 
noted  that  the  abbreviation  ^*  Mang.''  on  the  face  of  the 
draft  and  the  indorsement  '^Mgr.''  on  the  back  thereof 
was  treated  by  the  court  as  material  and  essential  parts  of 
the  instrument.  It  was  assumed,  and  we  think  the  as- 
sumption warranted  by  the  facts  in  the  case,  that  the  draft 
is  drawn  in  favor  of  B.  F.  Humes,  the  payee  thereof,  in  a 
representative  capacity,  that  of  manager,  and  that  to 
amount  to  a  forgery  it  was  essential  that  the  indorsement 
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thereon  purports  to  be  by  the  said  payee  in  the  same  ca- 
pacity. The  jury  were  instructed  in  effect  that  the  letters 
^'  Mgr."  were  an  abbreviation  of  the  word  manager.  The 
court  also  in  express  terms  cautioned  the  jury  that  in  or- 
der to  convict  on  the  charge  in  the  first  count,  they  must 
find  that  the  accused  wrote  the  letters  ^'  Mgr./'  and  in  order 
to  convict  on  the  charge  in  the  second  count,  they  must  find 
that  he  knowingly  uttered  and  published  said  draft,  know* 
ing  the  indorsement  thereon,  including  the  letters  ''Mgr./^ 
to  be  a  forgery.  It  appears  from  the  bill  of  exceptions 
that  the  accused  called  at  the  store  of  the  witness  Hyman 
on  the  evening  of  March  10, 1891,  for  the  purpose  of  pur- 
chasing a  suit  of  clothes,  assuring  the  witness  that  he  was 
expecting  a  draft  from  his  brother.  He  returned  the 
morning  following  and  exhibited  the  draft.  The  witness 
insisted  on  accused  identifying  himself  as  the  payee  of  the 
draft,  which  he  could  not  do  to  the  satisfaction  of  the  for- 
mer, who  then  telegraphed  the  bank  which  had  drawn  the 
bill,  and  receiving  a  satisfactory  response  he  sold  accused 
a  suit  of  clothes  for  $15  or  $16  and  took  the  draft  in  pay- 
ment therefor,  paying  him  the  difference  in  money.  The 
witness  says  in  response  to  a  question : 

Then  we  went  into  the  bank  and  presented  the  draft, 
and  the  caishier  said,  ^*  Tell  him  to  sign  his  name,"  and  he 
signed  it  B.  F.  H times. 

Q.  Who  signed  B.  F.  Humes? 

A.  The  defendant. 

Q.  Who  wrote  that  "Mgr."  under  the  words  B.  F. 
Humes? 

A.  I  never  seen  him  sign  that;  I  saw  him  sign  B.  F. 
Humes,  and  then  I  signed  the  firm's  name  after  it 

Again,  on  cross-examination  he  testifies  that  he  has  no 
recollection  of  seeing  accused  write  '^Mgr.''  on  the  draft. 

The  state  also  produced  as  a  witness  J.  S.  Bennett,  one 
of  the  regular  police  of  the  city,  who  testified  that  he  had 
been  a  book-keeper  for  nearly  forty  years,  and  was  expc- 
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rieDoed  in  oomparing  writings  and  signatures.  This  wit- 
iiefiB  was  asked  to  compare  the  signature  B.  F.  Humes  in- 
dorsed on  the  draft  by  the  accused  with  the  letters  '^  Mgr.'' 
thereon^  and  in  reponse  thereto  answered:  *' Yes,  undoubt- 
edly they  were  written  at  the  same  time  with  the  same  ink 
and  the  same  pen/' 

Aside  from  this  testimony  the  circumstances  of  the  case 
strongly  tend  to  connect  the  accused  with  the  crime.  He 
had  been  employed  by  B.  F.  Humes,  who  is  manager  of 
a  restaurant  in  the  city  of  Omaha.  It  also  appears  from 
his  voluntary  admissions  that  he ''took  the  draft  from  a 
letter  and  indorsed  it,  and  got  the  money  on  it."  The 
case  was  fiiirly  submitted  to  the  jury  under  instructions 
which  correctly  state  thelaw,  and  their  finding  is  conclu- 
sive. The  evidence  would  have  warranted  a  verdict  of 
guilty  also  on  the  first  count  of  the  information,  and  a 
failure  to  convict  on  both  is  a  result  in  no  way  prejudicial 
to  the  plaintiflT  in  error.  (  Weineoke  v.  State,  34  Neb.,  14.) 
We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is  accordingly 

Affirmed. 

The  other  judges  concur. 


The  City  of  Lincx)ln  v.  Byron  C.  Yeomans. 

[FiLSD  Maboq  23,  1892.] 

1.  Citiea  of  the  First  Claaa:  Poliob  Fobob:  Appointmbkt. 

The  excise  boftrd  of  the  city  of  Lincoln,  nnder  the  charter  thereof^ 
hM  ezdnsiTe  power  to  appoint  memberB  of  the  regnlar  polioe 
force  of  the  dty. 

2.  :  ;  BBMOYALi  Said  board  has  power  to  remove  and 

discharge  members  of  the  regnlar  polioe  force  for  cause,  Includ- 
ing  a  want  of  fnnds  to  pay  salaries  thereoC 
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3.  :  Chabteb  Oonstbued.    The  last  cbmae^f  seetioii  91  of 

the  charter  of  said  city,  which  aotboriaM  the  major  to  remofe 
the  police  thereof  for  the  pnrpoae  of  diedpliae,  is  not  in  oonflid 
with  the  provision  of  ssid  charter  which  confers  upon  the  excise 
hoard  a  general  authority  to  appoint  and  remoTe  the  police. 

Error  to  the  district  court  for  liancaster  countj.  Tried 
below  before  Field,  J. 

Wooley  &  GKbson,  F.  M.  HaUy  and  Hartoood,  Ame$  Jt 
Kelly y  for  plaintiff  in  error,  cited :  Duncan  v,  Hennen,  13 
Pet.  [U.  8.],  230;  PeopU  v.  Ins.  Q>.,  73  N.  Y.,  437; 
People  V.  Dunston,  3  N.  Y.  Sup.,  522;  People  v.  Mayor, 
5  Barb.  [N.  Y],  43 ;  Laimbee  v.  Mayor,  4  Sandf.  [N.  Y.], 
109;  PeopU  v.  AngUy  17  N.  E.  Rep.  [N.  Y.],  413. 

Adams  &  Scotty  oontray  cited :  Davis  o.  Mayor,  1  Duer 
[N.  Y.],  451 ;  Halstead  v.  Mayor,  6  Barb.  [N.  Y.],  218; 
Cooley,  Const.  Lim.,  234,  260;  Carron  v.  Martin,  69 
Am.  Dec.  [N.  J.],  584;  8t.  Paul  v.  Laidler,  72  Id. 
[Minn.],  89;  Law  v.  People,  87  111.,  387;  Oliver  v. 
Keightiisy,  24  Ind.,  614;  MeOoy  v.  Briant,  63  Cal.,  247; 
Leavenworth  v.  Norton,  1  Kan.,  432 ;  Sherman  «.  Cbrr,  8 
R.  L,  433;  Huesing  v.  Rook  Island,  128  Dl.,  466;  &. 
Louis  V.  Tel.  Co.,  96  Mo.,  623. 

Post,  J. 

This  case  involves  a  construction  of  sections  14  and  91| 
chapter  13,  Compiled  Statutes  1891,  for  the  government  of 
cities  of  the  first  class  having  over  25,000  and  less  than 
100,000  inhabitants,  and  which  will,  for  convenience,  be 
referred  to  as  the  charter  of  the  city  of  Lincoln.  Said 
charter,  as  amended,  provides  for  an  excise  board  consist- 
ing of  the  major,  who  is  ex  officio  president,  and  two 
members  elected  hj  the  city  at  large.  The  provision  of 
section  14,  previous  to  the  amendment  thereof  in  1891, 
pertaining  to  the  appointment  and  removal  of  policemen 
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was  as  follows:  ''The  city  marshal  and  such  number  of 
police  as  the  council  may  authorize  shall  be  appointed  and 
may  be  removed  by  the  mayor  at  pleasure,  and  in  case  of 
«>Lergeoc,r  the  mayor  may  appoint  a  necessary  number 
of  special  police^  who  shall  be  removable  at  his  pleasure*'^ 
In  1891  section  14  was  amended  by  omitting  the  provis- 
ion quoted  above  and  inserted  the  following:  ''The  city 
marshal  and  such  numi^r  of  police  as  the  excise  and  po- 
lice board  may  authorize  shall  be  ap|)ointedy  and  may  be 
rempved  by  the  excise  board  as  hereinafter  provided,  and 
in  case  of  emergency  the  mayor  may  appoint  a  necessary 
number  of  special  police,  who  shall  be  removable  at  the 
pleasure  of  the  mayor/'  Section  91  of  the  said  charter 
was  at  the  same  time  amended  by  the  addition  thereto  of 
the  following  provision:  "The  excise  board  shall  have 
{K)wer,  and  it  shall  be  the  duty  of  said  board,  to  appoint  a 
chief  of  police  and  such  other  officers  and  policemen,  to  the 
extent  that  funds  may  be  provided  by  the  mayor  and 
council  to  pay  their  salaries,  as  may  be  necessary  for  the 
protection  and  efficiency  of  the  police  of  the  city,  and  as 
may  be  necessary  to  protect  citizens  and  property,  ^  and 
maintain  peace  and  good  order ;  Provided^  That  the  num- 
l)er  of  policemen  shall  be  determined  by  the  excise  and 
|K>lice  board  shall  not  exceed  more  than  one  to  every 
twenty-five  hundred  (2500)  of  population.  The  chief  of 
police  and  all  other  police  officers  and  policemen  shall  be 
subject  to  removal  by  the  mayor  whenever  the  said  mayor 
shall  consider  and  declare  such  removal  necessary  for  the 
proper  management  and  discipline  or  the  more  effective 
working  or  service  of  the  police  department." 

On  the  5th  day  of  July,  1891,  the  funds  for  payment 
of  salaries  of  police  of  the  city,  for  the  municipal  year  end- 
ing August  31,  was  practically  exhausted,  there  remaining 
but  ten  per  cent  of  the  levy  for  that  year  available  for  said 
purpose.  The  salaries  of  policemen  then  in  service 
amounted  in  the  aggregate  to  $2,000  per  month,  or  $4,000 
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for  the  months  of  July  and  August  The  amount  availa- 
ble for  the  purpose  of  meeting  this  expenditure  at  the  end 
of  the  municipal  year  did  not  exceed  $1,640,  leaving  a 
probable  deficiency  of  over  $2,000.  On  the  day  last 
named  the  mayor  addressed  to  the  excise  board  the  follow- 
ing communication : 

"Lincoln,  Neb.,  June  6,  1891. 

"  Hons.  John  DoolUUe  and  James  Kelly y  Ex.  ChnCr% — 
Deab  Sirs  :  Your  attention  is  respectfully  called  to  the 
fact  that  the  new  charter  permits  only  a  three  mill  levy 
for  support  of  the  police  department.  This,  on  a  total  as- 
sessment of  about  $5,000,000,  will  afford  us  only  $15,000, 
and  will  pay  as  follows:  One  chief,  $100;  one  night  cap- 
tain, $90 ;  one  day  sergeant,  $75 ;  driver  patrol,  $45 ;  jailer, 
$60;  and  about  sixteen  patrolmen,  $1,142 ;  at  $70,  $1,490. 
This  makes  no  provisions  for  any  specials  or  other  officers. 
**Very  truly,  A.  H.  Weir,  Mayor. 

On  the  8th  day  of  July,  at  a  special  meeting  of  said 
board,  Messrs.  Kelly  and  Doolittle,  members,  being  pres- 
ent, the  following  record  was  made :  ''  Mr.  Kelly  moved 
that  the  following  patrolmen  be  relieveil  of  duty  on  ac- 
count of  lack  of  funds  to  pay  salary,  and  the  chief  of  po- 
lice be  requested  to  return  their  commission,  to  take  effect 
July  15,  1891,  viz.:  E.  T.  Lister,  F.  A.  Mason,  Samuel 
Pickel,  Q.  E.  McMullen,  A.  P.  Allen,  B.  8.  Yeoman:-. 
Motion  prevailed — Ayes,  Doolittle  and  Kelly.*'  Notice 
of  this  order  was  given  to  the  chief  of  police  and  city 
council  in  due  form. 

The  defendant  in  error,  although  one  of  the  members 
removed  by  the  action  of  the  excise  board,  continued  to 
serve  on  the  police  force  without  other  authority  until  the 
first  day  of  August,  at  which  time  his  account  for  salary 
for  the  full  month  of  July,  $70,  was  audited  and  allowed 
by  the  council.  From  the  order  allowing  said  bill  F.  & 
Kimball,  a  taxpayer,  appealed  to  the  district  court,  where 
a  trial  was  had,  and  judgment  entered  against  the  city  for 
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the  full  amount  in  controversy.  To  secure  a  reversal  of 
the  judgment  aforesaid  a  petition  in  error  was  filed  in 
this  court.  Counsel  in  their  briefs  have  ignored  questions 
in  the  record  which  are  technical  rather  than  substantial^ 
and  submitted  the  case  for  a  consideration  upon  its  merits. 
The  important  question  presented  is  to  what  extent  and 
for  what  causes  are  the  mayor  and  the  excise  board,  by 
provisions  of  the  charter  in  question,  authorized  to  re- 
move the  police  of  the  city.  We  have  seen  that  under  the 
charter  previous  to  1891  the  mayor  alone  could  appoint 
and  might  remove  them  at  his  pleasure,  there  being  no  lim- 
itation on  his  discretion  in  that  regard.  From  an  exami- 
nation of  the  provisions  of  the  section  as  amended  it  is 
apparent  that  the  charter  contemplates  two  distinct  kinds 
or  classes  of  police :  first,  members  of  the  r^ular  service 
appointed  by  the  excise  board,  and,  second,  special  police  to 
be  appointed  by  the  mayor  in  his  discretion,  to  serve  for 
the  time  being  when  an  emergency  exists  therefor.  Since  the 
controversy  is  limited  to  the  first  class,  or  regular  police,  it 
will  not  be  necessary  to  examine  the  provisions  with  ref- 
erence to  the  appointment  and  removal  of  special  polioe. 
The  language  of  the  charter  is  ''shall  be  appointed  and 
may  be  removed  by  the  excise  board  as  hereafter  provided, 
and  in  cases  of  emergency  the  mayor  may  appoint  a  neces* 
sary  number  of  special  police,  who  shall  be  removable  by 
him  at  his  pleasure."  It  seems  clear  to  us  that,  unless 
their  authority  is  limited  by  provisions  of  some  other  sec- 
tion, the  excise  board  has  exclusive  authority  to  remove 
members  of  the  regular  force.  We  have  been  referred  to 
no  provision  which  is  claimed  to  be  a  limitation  upon  sncb 
general  authority,  except  the  provisions  of  section  91  set 
out  above.  By  that  section  the  excise  board  is  limited  to 
one  member  for  every  2,500  of  population^  and  also  to  a 
chief  of  police  and  such  other  officers  and  policemen  to  the 
extent  fnnds  may  be  provided  by  the  mayor  and  city  coun- 
cil to  pay  their  salaries.     In  this  section  there  is  no  express 
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authority  found  for  the  removal  of  police  on  account  of 
a  lack  of  funds,  but  in  order  to  determine  the  true  inter- 
pretation of  this  provision  it  should  be  construed  in  con- 
nection with  section  14.  From  a  consideration  of  the  pro- 
visions of  the  two  sections  we  conclude  that  the  power  of  the 
excise  board  to  appoint  the  regular  police  is  exclusive,  and 
that  they  are  authorized  to  remove  them  for  cause,  including 
a  want  of  funds  to  pay  salaries  thereof.  The  power  to  remove 
for  this  cause  is  a  necessary  implication  from  the  provisions 
in  question,  and  would  be  sufficient  to  authorize  the  board 
to  thus  reduce  the  expenses  of  the  police  department,  in 
order  to  keep  within  the  limits  of  the  funds  provided,  in 
the  absence  of  any  such  express  authority  as  is  found  in 
section  14. 

The  authority  conferred  upon  the  mayor  by  the  last  sen- 
tence of  section  91,  to  remove  for  cause  therein  enumer- 
ated, is  in  harmony  with  our  construction  of  the  charter. 
The  legislature  evidently  contemplated  emergencies  when 
it  would  be  necessary  for  the  purpose  of  discipline  in  cases 
of  insubordination,  etc.,  when  prompt  and  decisive  action 
may  be  necessary  in  order  to  maintain  the  efficiency  of  the 
force,  to  promptly  remove  members  thereof,  and  has  con- 
ferred upon  the  mayor  power  to  act  in  such  case.  To 
summarize  briefly,  the  excise  board  has  exclusive  author- 
ity to  appoint  and  may  remove  members  of  the  regular 
police  force,  subject  to  the  limitation  contained  in  section 
91,  namely,  not  exceeding  one  for  every  2,500  of  the 
population  and  not  exceeding  the  number  for  whose  sala- 
ries provision  has  been  made  by  the  city,  and  the  said 
board  has  authority  to  reduce  the  regular  force  by  dis- 
charging members  thereof,  in  order  to  keep  the  expenses 
of  the  department  within  the  funds  provided  therefor.  It 
follows,  from  this  conclusion,  that  the  defendant  in  error 
served  without  authority  after  the  15th  day  of  July  and 
the  city  council  were  not  authorized  to  allow  his  salary  for 
the  full  month. 
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The  jadgment  of  the  district  court  is  reversed,  and  tlie 
cause  remanded  for  further  proceedings  therein. 

Reversed  and  bemanded. 

The  other  judges  concur. 


34    335 
51    339 


Alfred  G.  Anderson,  appellee,  v.  Joseph  J.        dei eej 

Ihhoff,  appellant.  i^^l 


1^ 


[FiLKD  MABCH  30,  1892.] 

1.  Bnlldiiic  Contraot:  Plbadino:  Motion  to  Makb  Mobb 
DXFIHITB.  In  ao  action  on  a  bnilding  oontraot,  for  extra  mate* 
rial  ftimiahed  and  work  performed  bj  the  contractor,  the  answer 
waa,  that  there  was  a  stipnlation  in  the  contract  that  the  same 
was  to  be  estimated  by  the  architect  and  snoh  estimate  had  been 
made  and  the  amonnt  thereof  tendered.  The  reply  wasi  in  snb« 
stance,  that  the  architect  by  coUnsion  and  frand  had  reftised  to 
make  proper  estimates,  etc.  HMj  That  a  motion  to  make  the 
reply  definite  and  certain,  was  properly  orerraled. 

%  Heading;  Reply:  Demubbkb.  Matter  in  the  reply  in  expla- 
nation or  avoidance  of  the  fikcts  stated  in  the  answer  does  not 
aonatitnte  a  new  caose  of  action  and  is  not  on  that  ground  sub- 
ject to  demurrer. 

3b  Witnassasi  Bbfbsbhiko  Msuobt.  A  witness  testified  that 
the  figures  used  by  him  to  refresh  his  memory,  were  made  at  the 
lime  of  the  measurement  and  were  correct,  but  that  be  had  lost 
the  original;  that  the  copy  was  correct.  Held,  That  he  could 
refresh  his  memory  from  the  copy. 

4.  Building  Contraot:  Abbitbatiok:  Fbaud.  A  proTision  in 
a  bnilding  contract,  that  the  Talue  of  phanges  made  in  the  build- 
ing is  to  be  estimated  by  the  architect  and  shall  be  final,  is  con- 
duslTe  on  tha  parties  if  the  agreement  is  carried  out  in  good 
iUth.  A  contract  of  this  kind  is  based  on  the  presumption  that 
Hm  aiehiteet  will  use  his  professional  knowledge  in  an  honest 
endeaTor  to  make  a  fidr  adjustment  of  such  changes.  Therefore, 
where  he  Is  charged  in  the  pleadings  with  fraud,  partiality,  or 
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other  improper  cause,  whereby  one  of  the  pArties  has  been  de- 
fraaded,  and  there  is  testimony  in  support  of  sach  cfaargeOi  the 
qaestion  is  one  for  the  Jury  to  determine. 

5.  Eyidenoe  examined,  and  held,  to  snstain  the  Judgment 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Field,  J. 

Atkin9on  A  Doty,  for  appellant: 

New  matter  must  be  specifically  pleaded  in  the  reply  as  in 
the  answer.  {Kimberling  r.  Hall,  10  Ind.,  407;  Halokv^ 
Coddingfton,  32  Minn.,  92;  Bliss,  Code  Pleading,  sec  211 ; 
Ockenden  v.  Barnes,  43  la.,  619.)  It  is  not  the  province 
of  a  reply  to  introduce  new  causes  of  action.  (HasUngs 
Sch.  Did.  V.  Caldwell,  16  Neb.,  70;  Maxwell,  PI.  &  Pr., 
155;  Durbin  v.  Fiak,  16  O.  St.,  634;  1  Nash,  PI.  &  Pr., 
265 ;  Hudson  v.  McCartney,  33  Wis.,  346.)  The  fact  that 
memoranda  are  not  made  contemporaneously  with  the 
event,  is  fatal  to  their  admissibility,  unless  made  when  the 
memory  is  fresh.  (  Wdeome  v.  BatcKelder,  23  Me.,  85;  GHo- 
ver  V,  HunneweU,  6  Pick.  [Mass.],  222;  Downs  v.  R.  Oo,,  47 
N.  Y.,  83;  Washington  Co.  v.  Webster,  68  Me.,  449;  Flood 
V.  Mitchell,  68  N.  Y.,  507 ;  Moore  v.  Meaoham,  10  Id., 
207.)  There  was  no  attempt  in  this  case  to  show  that  the 
certificate  was  not  given  in  good  faith,  and  its  form  is  not 
material.  (Hudson  v.  McCartney,  33  Wis.,  331 ;  B€uuen 
V.  Baehr,  7  Wis.,  440;  D.  &  H.  Canal  Cb.  v.  Pa.  Choi 
Co.,  60  N.  Y.,  250;  Wyckofv.  Meyers,  44  Id.,  146;  flfa- 
eius  V.  Black,  60  Id.,  161;  TeU  v.  BuUerJield,  54  Wis., 
242;  1  Wharton,  Ev.,  623;  Marclay  v.  SohuUs,  29  N.  Y., 
346.) 

Lamb,  Rioketts  &  WUson,  contra. 

Maxwell,  Ch.  J. 

This  is  an  action  for  extra  work  performed  on  a  bnilding, 
for  which  the  plaintiff  claims  he  is  entitled  to  reeoytf  the 
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sum  of  $716.38.  On  the  trial  of  the  cause  judgment  was 
rendered  in  his  favor  for  the  sum  of  $434.28.  The  first 
errors  assigned  relate  to  the  pleadings,  hence  it  is  neoessarj 
to  set  them  out.     The  petition  is  as  follows : 

'^  Comes  now  the  plaintiff  and  for  his  cause  of  action 
allies  and  says: 

"  First— That  on  or  about  —  day  of ,  1889,  he  en- 
tered into  a  contract  in  writing  with  said  Joseph  J.  Imhoff, 
whereby  the  said  plaintiff  was  to  furnish  all  the  material 
and  perform  all  the  labor  necessary  for  the  erection  and 
completion  of  the  brick  work  for  the  building  situate  on 
lots  1^  2,  3,  in  block  67,  in  the  city  of  Lincoln,  Nebraska, 
known  as  the  Exposition  building,  for  the  sum  of  $4,135, 
according  to  the  plans  and  specifications  referred  to  and 
constituting  a  part  of  said  contract,  all  of  which  plaintiff 
duly  completed  as  required  by  said  contract. 

^'Second — That  the  reason  the  contract  is  not  hereto  at- 
tached is  because  the  same  is  in  the  possession  of  the  de- 
fendant Imhoff,  which  he  refuses  to  deliver  up  or  to  allow 
the  plaintiff  to  have  or  make  a  copy  of  the  same. 

*' Third — The  plaintiff,  at  the  request  of  the  defendant 
Imhoff,  performed  a  large  amount  of  labor  and  furnished  a 
large  amount  of  material  and  used  the  same  in  said  build- 
ing in  addition  to  the  original  amount  required  by  the 
contract  orginally  entered  into,  which  said  defendant  Im- 
hoff agreed  to  pay  for,  rendered  necessary  by  certain 
changes  in  and  additions  to  the  requirements  of  the  origi- 
nal contract,  amounting  in  all  to  the  sum  of  $2,011.13,  of 
which  a  full  statement  of  the  items  of  the  extras,  labor,  and 
material  is  set  forth  in  a  mechanic's  lien,  which  was  duly 
filed  in  the  office  of  roister  of  deeds  for  Lancaster  county, 
Nebraska,  on  or  about  January  4th  1890,  and  within  four 
months  from  the  date  of  furnishing  the  last  material  and 
the  performance  of  the  last  labor,  a  true  copy  of  which  lien 
is  hereto  attached  and  marked  Exhibit  'A.' 

*' Fourth — That  no  action  at  law  has  been  commenced 
25 
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for  the  recovery  of  the  said  sum  nor  any  part  thereof^  and 
no  part  of  said  sum  has  been  paid  except  the  sum  of 
$5^430.75,  and  there  remains  due  now  to  the  plaintiff  from 
the  said  defendant  Joseph  J.  Imhoff,  upon  said  orginal 
contract  and  the  extras  herein  described,  the  sum  of  $716.38 
afler  allowing  all  just  credits. 

*'  Fifth— Further,  that  the  defendant  Joseph  J.  Imhoff 
is  the  owner  of  the  land  upon  which  the  said  building  is 
erected. 

''Sixth — That  the  defendant,  the  Northwestern  Mutual 
Life  Insurance  Company,  holds  a  mortgage  for  $35,000 
against  the  said  building,  filed  in  the  oiSce  of  the  register 
of  deeds  for  Lancaster  county^  Nebraska,  on  September 
18,  1889,  book  67,  page  186,  mortgage  record. 

*' Wherefore  plaintiff  prays  that  an  accounting  may  be 
had  between  the  plaintiff  and  said  defendant  Joseph  J. 
Imhoff,  and  that  the  said  plaintiff  be  allowed  to  recover  in 
this  action  the  sum  of  $715.38,  or  such  other  sum  as  may 
be  found  to  be  justly  due  him,  and  the  said  sum  may  be 
declared  a  lien  on  the  said  land  and  building  thereon^  and 
that  a  decree  be  entered  therefor,  and  an  order  of  sale  duly 
issued  directing  the  sale  of  said  land  and  building  for  the 
payment  of  any  judgment  or  decree  that  may  be  foand  in 
favor  of  the  said  plaintiff,  and  for  such  further  and  other 
relief,  or  both,  as  may  be  found  just  and  equitable,  together 
with  interest  and  costs  of  this  suit." 

To  this  petition  the  defendant  filed  the  following  an- 
swer: 

''  Now  comes  the  said  defendants,  and  for  answer  to  the 
petition  of  said  plaintiff  says: 

''First — The  defendants  admit  that  on  or  about  the  18th 
day  of  July,  1889,  the  said  plaintiff  entered  into  a  written 
contract  with  said  defendant  Imhoff,  a  copy  of  which  is 
hereto  annexed  and  made  a  part  hereof,  by  which  said 
plaintiff  was  to  do  and  perform  all  the  work,  labor,  and 
material  necessary  to  construct  a  certain  building  at  the 
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corner  of  N  and  Twelfth  streets,  according  to  tbe  plans 
and  specifications  made  a  part  of  the  said  contract. 

''Second — The  said  Imhoff,  as  further  answer  to  said 
petition,  sajs  that  he  has  done  and  performed  all  that  by 
the  terms  of  said  contract  he  has  agreed  to  do  and  perform, 
and  has  been  and  is  willing  to  abide  hj  the  decision  of  the 
architect  as  to  extra  work  or  changes  made  in  plans  per 
terms  of  contract. 

''Third — ^The  said  Imhoff  further  says  in  answer  to 
•aid  petition,  that  the  amount 'found  due  the  said  plaintiff^ 
for  extra  work  upon  said  building  caused  by  change  of 
plans,  as  per  architect's  certificate,  is  $1,438,  and  that  the 
said  defendant  has  paid  upon  said  amount  the  sum  of 
$1,295,  leaving  a  balance  unpaid  of  $143.25,  which  sum 
be  has  duly  tendered  the  said  plaintiff,  and  which  said 
plaintiff  has  refused  to  accept  as  he  had  agreed  to  do  in  his 
said  contract 

'•'Fourth — ^The  said  defendants  deny  each  and  every 
allegation  in  said  petition,  except  where  expressly  admitted 
in  this  answer. 

"Wherefore  the  defendants  pray  that  they  may  go 
hence  and  recover  judgment  against  said  plaintiff  for  the 
costs  of  suit'' 

A  reply  was  thereupon  filed.  The  defendant  then  filed 
a  motion  as  follows:  "And  now  comes  the  defendant  by 
bis  attorneys,  and  moves  the  court  to  compel  the  plaintiff 
to  make  bis  charge  of  fraud  against  the  certificate  of  the 
architect  more  specific  and  definite,  by  stating  facts  and 
circumstances,  and  upon  what  particular  work  the  said 
architect  acted  fraudulently,  and  wherein  the  said  acts  of 
ibe  aidiitect  and  the  certificates  of  the  architect  were 
frandnlent"  The  motion  was  overruled,  and  the  over- 
ruling of  the  same  is  the  first  error  complained  of.  The 
court  did  not  err  in  overruling  the  motion.  The  reply 
does  set  up  the  ground  of  fraud,  vis.:  "Said  architect 
fraudulently  and  ooUusively  made,  and  that  in  said  pre- 
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tended  decision  of  said  architect  no  allowance  whatever 
was  made  for  large  portions  of  said  extra  work  and  ma- 
terial, and  plaintiff  says  that  said  pretended  decision  was 
made  in  the  absence  of  this  plaintiff  and  without  any  no- 
tice to  him  of  the  time  and  place  when  the  same  would  be 
made,  and  that  said  architect  refused  to  figure  up  the 
amount  of  said  extra  work  and  material  in  the  presence  of 
this  plaintiff,  or  explain  to  this  plaintiff  the  basis  of  his 
said  pretended  decision,  but  fraudulently  and  coUusively 
refused  to  make  the  proper  allowance  for  the  material  act- 
ually furnished  and  the  work  actually  done  by  this  plaint- 
iff." The  defendant  thereupon  demurred  to  the  reply  be- 
cause it  set  up  a  new  cause  of  action.  The  demurrer  was 
overruled  and  this  is  now  assigned  for  error.  The  court 
did  not  err  in  overruling  the  demurrer.  The  reply  did 
not  set  up  a  new  cause  of  action,  but  merely  matter  whidi, 
if  true,  would  avoid  the  provision  in  the  contract  in  regard 
to  the  adjustment  and  certificate  of  the  architect.  This 
was  proper  to  set  forth  in  the  reply.  In  other  words,  mat- 
ter in  explanation  or  avoidance  of  the  facts  stated  in  the 
answer  may  be  pleaded  in  the  reply. 

The  third  error  assigned  is  that  the  witness  Anderson 
was  permitted  to  refresh  his  memory  from  a  memorandum 
not  made  at  the  time  of  the  measurements.  The  testimony 
of  the  witness  upon  this  point  is  as  follows : 

Q.  Was  anything  else  included  in  your  contract  for  pat- 
ting in  piers  instead  of  stone  walls;  anything  else  included 
at  the  time  of  the  change? 

A.  No. 

Q.  Did  you  agree  upon  the  price  of  these  two  changes? 

A.  Yes,  sir. 

Q.  What  was  the  agreed  price  between  you  and  Mr.  Im* 
hoff  for  these  two  items? 

A.  Nine  hundred  dollars. 

Q.  State  what  extra  work  was  rendered  necessary  and 
done  by  you  on  the  west  side  besides  putting  in  that  nine- 
inch  wall? 
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A.  It  was  that  wedge,  as  you  call  it,  in  there.  That 
Odell  wall  was  cracked  like  that  (iodicating) ;  had  a  curve 
like  this. 

Q.  Was  that  included  in  the  agreed  price  for  the  nine- 
inch  wall? 

A*  No,  we  did  not  know  about  that  till  we  came  to  find 
out 

Q.  Who  ordered  the  filling  in  between  the  west  wall 
and  the  wall  of  the  OdcU  building? 

A.  Mr.  Plaoey  and  Mr.  Imhoff. 

Q.  What  was  said  about  the  price? 

A.  The  price  was  not  stated,  only  to  go  ahead,  and  we 
will  pay  you  whatever  it  is  worth. 

Q.  What  is  the  average  thickness  of  the  fill  behind  that 
wall  which  you  put  in? 

A.  I  estimated  it  as  closely  as  I  could,  and  as  reasonably 
as  I  could  do  it.  It  would  take  up  four  and  a  half  brick 
to  the  foot;  that  is,  a  little  over  two  inches. 

Q.  Two  brick  and  a  half  of  the  square  surface  of  the 
whole  building? 

A.  No ;  a  foot  in  height 

Q.  That  is,  a  square  foot  against  the  whole  building? 

A.  Yes,  sir. 

Q.  What  additional  amount  of  material  was  used  in 
that  filling  up. 

A.  I  dou^t  remember  exactly;  I  have  got  it  figured  off. 

Q.  Have  yon  the  memorandum  you  figured  upon  it? 

A.  I  used  to  have  one,  but  I  lost  it  yesterday. 

Q.  This  is  a  copy  here? 

A.  Yes,  sir;  well,  I  have  got  a  copy. 

Q.  What  material  did  you  use  in  filling  between  those 
two  walls? 

A.  Brick  and  mortar. 

Q.  What  was  the  fair  and  reasonable  value  of  the  mate- 
rial used,  and  of  the  labor  in  the  filling? 

A.  I  valued  it  in  proportion,  and  that  is  customary. 
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Q.  What  was  the  fair  and  reasonable  valae  of  the  work 
and  material  in  making  that  fill  ? 

A.  I  charged  $10  a  thousand  over  the  wall. 

Q.  How  many  thousand  did  it  amount  to? 

A.  Nineteen  thousand,  if  I  am  not  mistaken. 

Q.  By  Woodward.  The  Odell  wall? 

A.  Nineteen  thousand  four  hundred  and  forty  was,  I 
think,  the  figure. 

Q,  Would  that  amount  give  a  gross  sum  of  $194.40? 

DoTY:  I  object  to  his  refreshing  his  memory,  unless 
the  figures  were  made  at  the  time. 

Witness:  I  made  these  figures  at  that  time. 

Dory :  These  here  ? 

A.  A  copy  of  these. 

DoTT:  I  object  to  his  refreshing  his  memory  from  that 
(paper)  unless  it  was  made  at  the  time. 

Witness:  I  made  that  at  the  time. 

Doty:  Did  you  make  that  paper? 

Witness:  I  did  not  make  that,  but  the  figures  I  made 
I  dropped  in  the  water  closet  with  others,  but  I  have  got 
copies. 

Overruled  and  exception. 

Q.  What  was  the  fair,  reasonable  value  of  the  whole 
material  and  laboi:  of  making  the  fill  between  these  two 
wall  ? 

A.  That  is  $198.90. 

Q.  You  value  that  $10 a  thousand  for  the  brick? 

A.  Yes,  sir. 

Q.  Is  that  the  fair  and  reasonable  value  of  the  brick  in 
the  wall? 

A.  Yes,  very  reasonable;  we  agreed  for  this  wall  to  be 
on  the  same  basis. 

Q.  On  the  south  side — what  change  was  made  in  the 
plans  for  the  wall  on  the  south  side  next  the  alley? 

A.  In  this  lower  story,  here,  that  smoke  stack  is  put  on 
the  outside,  right  in  here. 
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Q.  In  the  alley? 

A.  Yes,  put  in  heret 

The  witness  testifies,  in  substance,  that  the  figures  were 
made  at  the  time  the  measurement  was  made,  and  that  he 
had  lost  the  original,  and  he  testifies  that  the  figures  are 
correct.  He  was  not  asked  if  he  had  willfully  destroyed 
the  original,  and,  so  fisir  as  appears,  the  loss  was  an  accident 
and  the  copy  is  admissible. 

The  contract  contains  the  following  provision :  ''And  it 
is  further  agreed  between  the  aforesaid  parties,  that  all  al- 
terations of  the  plans  for  this  building,  by  which  the  cost 
of  building  may  be  either  increased  or  diminished,  shall 
be  adjusted  by  the  architect,  whose  decision  shall  be  final 
and  conclusive  between  the  parties."  In  effect,  the  parties 
agreed  that  in  case  extras  were  required,  that  the  architect 
should  be  the  arbitrator  to  determine  the  compensation  for 
such  changes.  Such  an  agreement,  when  carried  out  in 
good  faith,  is  binding  upon  the  parties.  If,  however,  the 
arbitrator  so  chosen  should  refuse  to  perform  the  duties 
required  of  him,  or  should  collude  with  either  of  the  par- 
ties and  thereby  render  an  unjust  award,  the  adverse  party 
would  not  be  bound  by  a  decision  so  rendered.  It  is  a 
fundamental  principle  in  considering  awards  that  frand^ 
partiality,  or  willful  misconduct  of  the  arbitrator  will  be  a 
8u£5cient  cause  for  setting  the  award  aside.  {Rand  v. 
Hedinffton,  13  N.  H.,  72 ;  Torrance  v.  Amaden,  3  McLean 
[U-  S.],  509 ;  Smith  v.  Cooley,  5  Daly  [N.  Y.],  401 ;  Neio^ 
land  t>.  Douglass,  2  Johns.  Ch.  [N.  Y.],  61 ;  UnderhiU  fu 
Van  Cortlandt,  Id.,  339 ;  Lee  v.  Patillo,  4  Leigh  [Va.],  436 ; 
Fluharby  v.  BeaUy,  22  W.  Va.,  698;  Dickinson  v.  R.  Cb., 
7  Id.,  390;  Speer  v.  Bidwe/l,  44  Pa.  St.,  23;  Paul  v.  Oun^ 
ningham,  9  Id.,  106;  Emerson  v.  Udall,  13  Vt,  477} 
Ikiton  9.  Eaton,  8  Ired.  Eq.  [N.  Car.],  102;  Hyeronimu$ 
V.  Allison,  52  Mo.,  102;  Conrad  v.  Massasoit  Ins.  Cb., 
4  Allen  [Mass;],  20;  Boston  Water-potoer  Co.  r.  Oray,  6 
Met  [Mass.],  131 ;  Strong  v.  Strong,  9   Cush.  [Mass.], 
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560;  Brown  v.  BdlowSy  4  Pick.  [Mass.],  179;  Beam  v. 
Macomber,  33  Mich.,  127;  Siskt).  Garey,  27  Md.,  401; 
Cldand  v.  Bedly,  5  R.  I.,  163;  Bash  v.  Christian,  77 
Ind.,  290;  Cothran  v.  Knox,  17  S.  Car.,  207;  1  Am.  & 
£ng.  Ency.  of  Law,  707,  and  casea  cited.) 

Id  the  case  at  bar  the  plana  seem  to  have  been  somewhat 
indefinitei  and  the  same  is  true  of  the  specifications.  The 
architect  himself  testified  as  a  witness  and  did  not  explain 
in  a  satisfactory  manner  why  he  made  certain  deductions 
from  the  contract  price,  or  why  he  cut  down  the  price 
charged  for  certain  work  done  by  the  contractor.  His  es- 
timates are  presumed  to  be  based  upon  the  extra  labor  per- 
formed and  material  furnished.  He  was  chosen  no  doubt 
because  of  his  supposed  knowledge  of  the  matter  which 
he  was  to  decide  (Rogers  on  Expert  Testimony,  362, 
281-2),  and  that  he  would  use  such  knowledge  honestly 
and  fairly  in  making  his  estimates.  When  in  the  plead- 
ings his  conduct  is  impugned,  and  testimony  is  introduced 
tending  to  show  that  he  willfully  disregarded  his  duty,  was 
partial  in  the  performance  thereof,  or  made  a  mistake,  the 
question  becomes  one  of  fact  for  a  jury  to  determine.  Any 
failure  of  an  architect  to  consider  all  matters  submitted  to 
him,  is  to  that  extent  a  fraud  upon  the  party  discriminated 
against.  This  question  was  pretty  fully  considered  by  this 
court  in  Mercer  t.  Harris,  4  Neb.,  77,  and  School- DistriH 
V.  Randall,  5  Id.,  408. 

There  is  a  large  amount  of  testimony  tending  to  show 
that  the  architect  did  not  make  a  fair  allowance  for  the 
extra  work  and  material  of  the  contractor  and  that  many 
of  his  estimates  were  not  made  upon  any  substantial  basis, 
and  that  to  that  extent  they  were  a  fraud  upon  the  con- 
tractor. This  being  the  case  the  contractor  had  a  right  to 
prove  the  value  of  such  extra  work  and  material,  and  the 
court  to  render  judgment  thereon. 

The  fifth  objection  is  that  the  judgment  is  against  the 
weight  of  evidence.     The  judgment  is  evidently  a  com- 
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promise  one  and  is  fullj  sustained  by  the  evidence.     There 
is  no  error  in  the  record  and  the  jndgraent  is 

Affibhed. 
The  other  judges  concur. 


State,  ex  rel.  H.  A.  Merrell,  v.  Adah  Snyder, 

Co.  Treas. 

[Filed  March  30,  1892.] 

1.  Tax  Sale:   Rbosmptioh:  Rights  of  Pubchaskb.    A  oonnty 

treMurer  sold  oertain  loto  for  taxes  dae  thereon,  and  the  tax 
purchaser  thereafter  paid  to  him  the  taxes  which  accrued  after 
Md  saie.  Afterwards  the  owner  of  the  lots  redeemed  the  same 
from  said  taxes,  by  paying  the  treasurer  the  amount  paid  by 
said  purchaser,  with  interest  thereon.  In  an  action  by  the  tax 
purchaser  against  the  treasurer  to  recover  the  redemption  money, 
he  cannot  plead  as  a  defense  that  the  owner  has  instituted  an 
action  against  the  county  to  baYO  said  taxes  declared  illegal  in 
whole  or  in  part 

2.  :  :  .    The  statute  requires  the  treasurer  to 

hold  the  redemption  money  suliject  to  the  order  of  the  purchaser, 
his  agent  or  attorney. 

Original  application  for  mandamvs. 

Henry  W.  Pennock^  and  We6«<«r,  Rose  <fe  Fisherdicky  for 
relator,  cited:  State  v.  Roderieky  23  Neb.,  505;  Roberta  v. 
^danwCb.,  20Id.,  411. 

T.  J»  Mahoney,  contfa,  filed  no  brief. 

Maxwell,  Ch.  J. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damuBj  to  require  the  respondent   to  pay  over  to  relator 
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$573.70  and  interest  paid  to  respondent  as  treasurer  of 
Douglas  oountj  on  the  6th  day  of  January^  1891|  for  the 
redemption  of  oertain  real  estate  from  a  tax  sale.  Relator 
purchased  lots  6  and  6,  block  3,  Capitol  Hill  addition  to 
Omaha,  at  private  tax  sale  January  6, 1889,  for  $86.34^  de- 
linquent taxes  of  1887,  and  received  a  certificate  of  tax  sale 
thereof;  on  which  he  afterwards  at  different  times  paid  for 
delinquent  taxes  on  said  lots  the  further  sum  of  $433.96« 
The  several  items  so  paid,  with  interest  from  their  respective 
dates  of  payment,  amounted  on  January  6,  1889,  to  the 
sum  of  $673.70.  The  owner  of  the  lots  paid  this  sum  on 
the  last  named  day  to  the  respondent  as  county  treasurer, 
for  the  redemption  of  said  lots  from  the  tax  sale.  Be- 
spondent  received  the  money  and  issued  his  certificate  of 
redemption  of  said  lots  to  the  owner,  reciting  therein  that 
the  money  had  been  paid  under  protest. 

It  is  allied  that  the  relator  has  paid  all  the  taxes  due 
the  county,  $520.30^  on  the  tax  sale;  that  the  owner  has 
paid  the  full  sum  of  $573.70  redemption  money  of  the 
same  identical  taxes,  and  respondent  arbitrarily  holds  both 
sums  after  relator's  lien  on  the  real  estate  has  been  extin- 
guishedj  and  his  accruing  interest  money  stopped  by  pay- 
ment. 

The  answer  of  the  defendant  is,  in  substance,  that  the 
owner  of  the  lots  has  commenced  an  action  to  have  said 
taxes,  or  at  least  a  part  thereof,  declared  ill^^l  and  void, 
and  that  while  said  action  is  pending  it  is  the  duty  of  the 
defendant  to  retain  the  money. 

The  relator  demurred  to  the  answer. 

Section  119  of  chapter  77,  Compiled  Statutes,  providest 
'^  The  owner  or  occupant  of  any  land  sold  for  taxes,  or  any 
person  having  a  lien  or  interest  thereon,  may  redeem  tiM 
same  at  any  time  within  two  years  after  the  day  of  such 
sale,  by  paying  the  county  treasurer  for  the  use  of  such 
purchaser,  his  heirs  or  assigns,  the  sum  mentioned  in  his 
certificate,  with  interest  thereon  at  the  rate  of  twenty  per 
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ceDt  per  annum  from  the  date  of  purchase,  together  with  all 
other  taxes  subsequently  paid,  whether  for  any  year  or 
years  previous  or  subsequent  to  said  sale,  and  interest 
thereon  at  the  same  rate  from  the  date  of  such  payment; 
and  the  treasurer  shall  enter  a  memorandum  of  the  redemp- 
tion in  the  list  of  sales  and  give  a  receipt  therefor  to  the 
person  redeeming  the  same,  for  which  he  may  charge  a  fee 
of  twenty-five  cents,  and  shall  hold  the  redemption  money 
paid  subject  to  the  order  of  the  purchaser,  his  agent  or 
attorney ;  Pi'ovided,  That  infants,  idiots,  and  insane  persons 
may  redeem  any  land  belonging  to  them  from  such  sale 
within  two  years  afler  the  expiration  of  such  disability,  on 
like  terms  as  if  redemption  had  been  made  within  two  years 
from  the  date  of  said  sale  and  from  the  date  of  each  subse- 
quent payment  of  taxes  thereon,  at  the  rate  of  twenty  per 
cent  per  annum  on  the  several  amounts  so  paid  by  the  pur- 
chaser until  redemption.  Any  redemption  made  shall 
inure  to  the  benefit  of  the  person  having  the  legal  or  equit- 
able title  to  the  property  redeemed,  subject  to  the  right 
of  the  person  making  the  same  to  be  reimbursed  by  the 
person  benefited. 

It  will  be  observed  that  the  treasurer  shall  hold  the  re- 
ilemption  money  paid,  subject  to  the  order  of  the  tax  pur- 
chaser, his  agent  or  attorney.  Where  taxes  have  been 
levied  upon  land  and  the  land  sold  therefor  by  the  county 
treasurer^  and  the  land  be  afterwards  redeemed  from  such 
taxes,  the  county  cannot  set  up  as  a  defense  against  the 
person  entitled  to  such  redemption  money  that  a  question 
has  arisen  as  to  the  validity  of  such  taxes;  and  the  pur- 
chaser had  a  right  to  rely  upon  the  implied  right  of  the 
county  to  sell  the  same.  {Roberts  v.  Adams  Co.,  20  Neb., 
409;  Id.,  473.)  The  whole  theory  of  the  tax  system  of 
this  state  is  that  taxes  shall  be  equally  imposed  upon  all 
taxable  property,  and  that  such  taxes  shall  be  collected  and 
paid.  The  design  of  the  law  is  to  protect  the  owner  of  the 
property  against  inequitaMe  burdens  as  far  as  is  consistent^ 
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with  the  requirement  that  he  discharge  the  burdens  placed 
thereon.  If  he  &ils  to  paj  upon  his  real  estate,  then  it 
maj  he  sold  for  such  taxes  and  be  redeemed  at  any  time 
within  two  years  thereafter.  There  are  other  provisions 
as  to  the  foreclosure  of  the  tax  lien  which  need  not  be 
noticed.  The  law  also  protects  the  purchaser  at  tax  sale 
and  provides/in  effect,  that  he  shall  at  least  be  repaid 
his  money  with  a  certain  amount  of  interest.  If  there  was 
no  authority  to  levy  the  taxes  in  question,  then  it  would  be 
the  duty  of  the  county  to  reimburse  the  tax  purchaser  the 
amount  paid  by  him.  The  alleged  illegality  of  the  tax, 
therefore,  is  no  defense  to  the  action.  The  demurrer  to 
the  answer  must  be  sustained,  and  as  the  case  was  submit- 
ted on  the  pleadings,  judgment  in  favor  of  the  relator 
awarding  the  writ  will  be  entered. 

Writ  allowed. 

The  other  judges  concur. 


'34    348 

^''  "'*'  F.  A.  Beeler  v.  First  Natl.  Bank,  Larked, 

Kansas. 

[Filed  Mabch  30,  1892.] 

1.  Negotiable  InatnunentS!  Action:  Joint  Parties.  Iq  an 
•etion  upon  a  note  stgoed  by  three  persons  all  shonld  be  joined 
M  defendants,  althoogb,  if  service  cannot  be  had  npon  all,  the 
action  may  proceed  against  those  serred.  A  foil  are  to  join  all 
is  groand  of  demurrer  for  delect  of  parties  defendant,  and  the 
defect  must  be  insisted  upon  or  it  will  be  waived. 

i. :  :  Surety:  Extension  of  Time.    In  an  action 

upon  a  promissory  note,  the  defendant  answered  that  he  was  a 
mere  snrety  thereon,  and  that  the  payee,  without  his  knowledge 
or  consent,  had  npon  sufficient  consideration  extended  the  time 
of  payment.  The  jnry  found  against  him  on  both  points. 
Held,  That  the  verdict  was  not  against  the  weight  of  evidence. 
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3.  :  :  Dkfsnsjbb.    Certain  cattle  in  Kansas  were  lost  in 

the  seTere  winter  of  1885-86,  bat  the  proof  failed  to  show  that 
the  payee  of  the  note  was  at  fault,  of  that  the  loss  was  a  defense 
to  the  action. 

Error  to  the  district  court  for  Pawnee  county.  Tried 
below  before  Broad y,  J. 

/.  L.  Edwards^  and  A.  H.  Babcocky  for  plaintiff  in 
error,  cited:  Roose  v.  PerkinSy  9  Neb.,  306;  1  Sutherland, 
Damages,  sec.  2;  SUUe  v.  B,  Co.,  22  Neb.,  330;  Letzch  v. 
Wagtm  Co.,  14  Id.,  106;  Bowen  v.  Crow,  16  Id.,  556; 
Dicey,  Parties,  p.  14,  sec.  12;  1  Parsons,  Contracts,  11, 
13;  Barton  v.  Petity  7  Cranch  [U.  8.],  200;  Fox  v.  Ab- 
boU,  12  Neb.,  330. 

/.  K.  Qoudy,  contra,  cited:  Lea^  v.  Wagon  Co,,  14 
Neb.,  109;   WiUev,  Lockwood,  39  O.  St.,  143;  Snotoden  v. 

Tyler,  21  Neb.,  215;  Boldt  v.  Budwig,  19  Id.,  739. 

« 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  to  recover  upon  the  following  promis- 
sory note: 

"$1,955.  Larked,  Kas.,  August  20,  1885. 

'^  Sixty  days  after  date  we  promise  to  pay  to  the  order 
of  the  First  National  Bank  of  Larned  nineteen  hundred 
and  fifty-five  dollars,  at  the  office  of  said  bank  in  Lamed, 
Kansas,  with  interest  at  the  rate  of  twelve  per  cent  per 
annum  after  maturity  until  paid,  waiving  benefit  of  ex- 
emption laws,  value  received.  B.  Keeler. 

"  F,  A.  Beeler. 
"  E.  E.  Beeler. 

"Due  October  19,  1885.  No.  4488.  P.  O.,  Challa- 
combe,  Ness  Co.,  Kas.     1001/' 

Three  defenses  are  interposed,  viz.,  that  said  note  was 
given  for  a  debt  of  B.  Beeler  and  E.  E.  Beeler  and  that 
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plaintiff  in  error  was  a  mere  surety ;  that  the  bank  bad 
taken  a  mortgage  upon  certain  property  of  said  principals; 
that  said  property  was  valuable  when  the  note  became  due, 
but  that  afterwards,  without  the  fault  or  knowledge  of  the 
surety,  such  property  was  lost  and  destroyed.  There  is 
also  an  all^ation  that  the  bank  extended  the  time  of  pay- 
ment without  the  knowledge  or  consent  of  the  plaintiff  in 
error. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  bank  for  $2,426.60.  Afterwards  the  bank 
remitted  from  the  verdict  the  sum  of  $294.14,  being  cer- 
tain payments  which  had  not  been  deducted  by  the  jury. 
The  motion  for  a  new  trial  was  thereupon  overruled. 

Objection  is  made  that  the  action  in  form  should  have 
been  against  all  the  signers  of  the  note  and  not  against  one 
of  them  alone.  This  is  true.  An  action  upon  a  joint  ob- 
ligation under  the  Code  should  be  brought  against  all  the 
joint  obligors.  It  is  not  necessary  as  at  common  law, 
however,  to  obtain  service  upon  all,  but  judgment  may  be 
rendered  against  such  as  can  be  served.  The  defect,  how- 
ever, appeared  on  the  face  of  the  petition,  and  a  demurrer 
for  a  defect  of  parties  defendant  should  have  been  inter- 
posed. As  the  plaintiff  failed  to  do  this,  the  defect  is 
waived. 

Second — The  testimony  tends  to  show  that  in  March, 
1884,  tlie  plaintiff  in  error  owned  or  had  an  interest  in  a 
herd  of  cattle  in  the  state  of  Kansas;  that  he  sold  the 
same  to  B.  Beeler  and  E.  E.  Beeler,  who  were  relatives  of 
his ;  that  the  money  to  pay  for  said  cattle  was  procured 
from  the  bank  in  question,  and  the  plaintiff  in  error  signed 
a  note  to  procure  the  same.  The  note  sued  on  is  a  renewal 
of  that  note.  The  questions,  whether  the  plaintiff  in  error 
was  surety  on  the  note,  and  whether  there  had  been  an  ex- 
tension of  time  of  payment  without  the  consent  of  the 
plaintiff  in  error,  were  fairly  submitted  to  the  jury,  and 
the  verdict  is  not  against  the  weight  of  evidence. 
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Third— There  is  oonsiderable  teBtimony  tending  to  show 
that  many  of  the  cattle  upon  which  the  bank  had  a  mort- 
gage,  died  in  the  winter  of  1885-1886.  There  is  no  claim, 
however,  that  the  bank  was  at  fault  in  any  manner  for 
such  loss,  or,  indeed,  that  any  one  was;  nor  is  there  any- 
thing to  show  that  the  right  of  the  bank  to  recover  against 
the  plaintiff  in  error  was  prejudiced  thereby.  There  is  no 
•nor  in  the  record  and  the  judgment  is 

Affirmed. 


The  other  judges  concur. 


COUKTY  OP  DOUOIJUS  V.  WlLLIAM  CJOBURN. 

[Filed  March  30,  1892.] 

1.  Boarding  FriBoners:  Compensation:  Liabilfty  of  County. 
In  reooTerlng  eompenaation  for  boarding  priaonen,  no  diacrim- 
ination  Is  to  be  made  between  thoee  committed  for  a  Tiolation 
of  Uie  eriminal  laws  of  tbe  state,  and  the  penal  ordinances  of  a 
dtj  of  the  metropolitan  class,  and  the  oonnty  will  be  liable  to 
tbe  sheriif  for  snch  compensation. 


%  ; :  LiABiLrrr  OF  Crrr.    The  city,  howeTer,  wfll  be 

liable  to  the  oonnty  for  the  amount  so  expended  for  priaonen  un- 
der the  penal  ordinances  of  the  city. 

Erbob  to  the  district  court  for  Douglas  conntj.     Tried 
below  before  Clarkson,  J. 

T.  J.  McJioney,  for  plaintiff  in  error. 

Cowin  A  McHugh,  cofUrtk 

Kaxweli^  Ch.  J. 

The  defendant  in  error  was  sheriff  of  Douglas  county 
during  Maj,  June^  and  July,  1889|  and  during  that  time 
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there  were  commiUed  to  his  custody  twenty -one  persons 
convicted  of  a  violation  of  the  criminal  laws  of  the  state, 
and  138  for  a  violation  of  the  penal  ordinances  of  the  dty 
of  Omaha,  which  was  then,  as  now,  a  city  of  the  metro- 
politan class.  This  action  was  brought  for  the  board  of 
all  these  prisoners. 

It  is  admitted  that  the  county  is  liable  for  the  prisoners 
committed  under  the  criminal  laws  of  the  state,  but  denied 
that  it  is  liable  for  those  committed  under  the  ordinances 
of  the  city.  The  court  below  found  in  favor  of  the  de- 
fendant in  error  and  rendered  judgment  accordingly.  The 
question  is  to  be  determined  by  a  construction  of  the  stat- 
utes. 

Section  83,  chapter  13a,  Compiled  Statutes,  provides : 
''Any  city  shall  have  the  right  to  use  the  jail  of  the  county 
for  Uie  confinement  of  such  persons  as  may  be  liable  to 
imprisonment  under  the  ordinances  of  the  city,  but  it 
shall  be  liable  to  the  county  for  the  cost  of  keeping  such 
prisoners.  The  dty  shall  not  pay  to  exceed  fifteen  cents  for 
each  meal  furnished  prisoners  and  fifteen  cents  for  lodging." 

Section  73,  chapter  14,  provides:  ''Any  city  or  village 
shall  have  the  right  to  use  the  jail  of  the  county  for  the 
confinement  of  such  persons  as  may  be  liable  to  imprison* 
ment  under  the  ordinances  of  such  city  or  village,  but  it 
shall  be  liable  to  the  county  for  the  cost  of  keeping  such 
prisoners." 

Section  63,  article  2,  chapter  14,  provides :  ''Any  dty 
shall  have  the  right  to  use  the  jail  of  the  county  for  the 
confinement  of  such  persons  as  may  be  liable  to  imprison- 
ment under  the  ordinances  of  said  city^  but  it  shall  be 
liable  to  the  county  for  the  cost  of  keeping  such  prisoners.'' 

Section  66,  chapter  12a,  provides:  "The  mayor  and 
council  shall  have  power  to  erect,  designate,  establish, 
maintain,  and  regulate  hospitals,  or  work-houses,  houses  of 
correction,  jails^  station  houses,  and  other  necessary  build- 
ings.'' 
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The  citj  of  Omaha  has  always  sent  its  prisoners,  con- 
victed of  a  violation  of  its  penal  ordinances,  to  the  county 
jail  of  Douglas  county,  and  it  is,  in  e£Pect,  admitted  that 
this  practice  constitutes  a  designation,  by  the  mayor  and 
council,  of  the  county  jail  as  the  place  where  such  persons 
shall  be  confined. 

Section  118,  chapter  18,  Compiled  Statutes,  provides: 
^'He  [the  sheriff]  shall  have  charge  and  custody  of  the  jail 
and  the  prisoners  of  the  same,  and  is  required  to  receive 
those  lawfully  committed  and  to  keep  them  himself,  or  by 
his  deputy  jailer,  until  discharged  by  law."  The  sheriff 
is  thus  required  to  receive  and  keep  all  prisoners  lawfully 
committed  to  the  county  jail.  The  prisoners  are  to  be  re- 
ceived by  him  as  sheriff  and  cared  for  as  such. 

Section  1,  chapter  46,  provides:  "  The  judges  of  the  dis- 
trict courts  of  the  several  judicial  districts  of  this  state 
shall,  from  time  to  time,  as  they  may  deem  necessary,  pre- 
scribe, in  writing,  rules  for  the  regulations  and  government 
of  the  jails  in  the  several  counties  within  their  respective 
districts,  upon  the  following  subjects:  First — The  cleanli- 
ness of  the  prison  and  prisoners.  Second — The  classifica- 
tion of  prisoners  in  regard  to  sex,  age,  and  crime,  and  also 
persons  insane,  idiots,  and  lunatics.  Third — Beds  and 
clothing.  Fourth — Warming,  lighting,  and  ventilation  of 
the  prison.  Fiflh — The  employment  of  medical  and  sur- 
gical aid  when  necessary.  Sixth — Employment,  temper- 
ance, and  instruction  of  the  prisoners.  Seventh — The 
supplying  of  each  prisoner  with  a  Bible.  Eighth — ^The 
intercourse  between  prisoners  and  their  counsel  and  other 
persons.  Ninth — The  punishment  of  prisoners  for  viola- 
tion of  the  rules  of  the  prison.  Tenth — Such  other  reg- 
aiations  as  said  judges  may  deem  necessary  to  promote  the 
wel&re  of  said  prisoners.  Provided^  That  said  rules  shall 
not  be  contrary  to  the  laws  of  this  state. 

''Sea  2.  The  said  judges  shall,  as  soon  as  may  be,  cause 
a  copy  of  said  rules  to  be  delivered  to  the  county  commis- 
26 
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sioners  in  the  several  ooiinties  in  their  respective  judicial 
districts ;  and  it  shall  be  the  duty  of  said  commissioners 
forthwith  to  cause  the  same  to  be  printed,  and  to  furnish 
the  sheriff  of  their  county  with  a  copy  of  said  rules,  for 
each  and  every  room  or  cell  of  said  jail,  and  also  to  for- 
ward a  copy  of  said  rules  by  mail  to  the  state  auditor,  who 
shall  carefully  file  away  and  preserve  the  same. 

''  Sec.  3.  The  said  sheriff  shall,  immediately  on  the  re- 
ceipt of  said  rules,  cause  a  copy  thereof  to  be  posted  up 
and  continued  in  some  conspicuous  place  in  each  and  ever}' 
room  or  cell  in  said  jail. 

''  Sec.  4.  The  said  judges  may,  from  time  to  time,  as  they 
may  deem  necessary,  revise,  alter,  or  amend  said  rules,  and 
such  revised,  altered,  or  amended  rules  shall  be  printed 
and  disposed  of  by  said  commissioners  and  sheriff  in  the 
same  manner  as  is  directed  by  the  second  and  third  sections 
of  this  chapter. 

''  Sec.  5.  The  sheriff,  or  in  case  of  his  death,  removal, 
or  disability,  the  person  by  law  appointed  to  supply  his 
place,  shall  have  charge  of  the  county  jail  of  his  proper 
county,  and  of  all  persons  by  law  confined  therein,  and 
such  sheriff  or  other  officer  is  hereby  required  to  conform, 
in  all  respects,  to  the  rules  and  directions  of  said  district 
judge  above  specified,  or  which  may,  from  time  to  time,  by 
said  judge  be  made  and  communicated  to  him  by  said  com- 
missioners." 

In  the  very  able  and  elaborate  brief  of  the  county  attor- 
ney, it  is  contended  that  the  city  is  liable  to  the  sheriff  for 
the  board  of  the  city  prisoners,  and  that  the  county  is  not 
so  liable,  but  he  has  referred  to  no  statute  that  authorizes 
the  sheriff  to  collect  such  fees  from  the  city.  The  sheriff 
is  a  county  officer  and  receives  prisoners  into  the  jail  of  the 
county  as  such.  The  county  board  has  the  general  snper- 
vision  of  the  jail  in  common  with  other  properly  of  the 
county,  and  it  is  the  duty  of  such  board  to  see  that  the 
rules  prescribed  by  the  district  judges  are  carried  out.  The 
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county  is  liable  to  the  officer  for  the  board  of  prisoners 
committed  to  the  county  jail.  He  has  no  arrangement  with 
the  city  authorities  for  compensation  and  the  law  fails  to 
provide  for  the  allowance  of  such  claims,  while  it  does 
provide  that  the  county  shall  be  liable.  The  city,  there- 
fore,  is  not  liable  directly  to  the  sheriff,  but  no  doubt  is  to 
the  county,  for  the  amount  so  expended,  with  interest 
thereon.     The  judgment  of  the  court  below  is  right  and  is 


Affirmed. 


The  other  judges  concur. 


John  Flannagan  v.  Jacob  Elton. 


84    8» 

88    221 


[Filed  Mabch  30,1892.] 

1.  Dismissal:  Motion  to  Reinstate:  Impbopeb  Denial.    Id 

M«rch,  1888,  one  F.  brought  an  action  against  E.  to  reooYer  for 
TarioQs  trespaasee  npon  real  estate,  which  it  was  alleged  had 
occnrred  abont  March  16,  1884,  etc.  Issues  were  joined  and 
the  case  noticed  for  trial  April  4, 1888.  On  the  morning  of  that 
day  neither  F.  nor  his  attorney  were  present  in  court,  and  the 
case  being  reached  in  the  regular  caU  of  the  docket  was,  on  mo- 
tion of  the  defendant,  dismissed  for  want  of  proeecution.  A 
motion,  supported  by  two  affidavits,  to  reinstate  the  case  was 
filed  on  the  next  day.  The  motion  was  OTerruled.  Held,  That 
the  action  should  have  been  reinstated,  jMurticularly  as  the  stat- 
ute of  limitations  would  have  run  against  many  of  the  claims 
if  a  new  action  was  brought. 

2.  :  :  Affidavits.    When  affidaTlts  filed  in  support  of 

a  motion  to  reinstate  a  case  are  not  denied,  for  the  purpose  of 
the  motion  they  will  be  taken  as  true. 

3.  Briefii:  Impbopeb  Insinuations.    Where  the  character  of  the 

parties  or  the  attorneys  is  not  involYed  in  the  case,  all  imputa- 
tions or  insinuations  against  them  in  the  briefs,  are  improper 
and  prejudicial  to  the  party  making  them.  Nor  will  the  court 
sanction  insinuations  against  the  trial  judge. 
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Error  to  tlie  district  court  for  Douglas  county.  Tried 
Lelow  before  Hopewell,  J. 

David  Van  Etten,  for  plaintiff  in  error. 

H.  D,  Edohroohy  and  Irvine  &  Clapp,  contrcu 

Maxwell,  Ch.  J. 

This  action  was  brought  bj  the  plaintiff  against  the  de- 
fendant in  the  district  court  of  Douglas  county  to  recover 
the  sum  of  $4,000  for  various  acts  of  allied  trespass 
committed  by  him  on  March  15,  1889,  etc.,  upon  the  west 
half  of  the  northeast  quarter  of  the  southwest  quarter  of 
section  4,  in  township  15  north,  of  range  13  east.  An 
answer  was  duly  filed  and  issues  joined,  and  the  case  no- 
ticed for  trial  on  April  4,  1889.  On  the  morning  of  that 
day,  however,  the  plaintiff  and  his  attorney  failed  to  ap- 
pear, and  the  case  being  called,  was  dismissed  for  want  of 
prosecution  on  motion  of  the  defendant.  The  plaintiff  on 
the  next  day  filed  a  motion  to  reinstate  the  case,  being  sup- 
{)orted  by  two  affidavits,  which,  if  true,  show  a  valid  ex- 
cuse for  his  failure  to  appear.  The  affidavits  are  before 
ds  and  are  not  denied,  and  for  the  purpose  of  this  motion 
^ill  be  accepted  as  true.  The  court  overruled  the  motion 
ito  reinstate  and  the  ruling  on  these  motions  is  now  before 
the  coiirt  for  review.  We  think  the  court  erred  in  over- 
ruling the  motion  to  reinstate  the  cause.  As  to  most  of 
the  items  set  forth  in  the  petition,  it  is  evident  that  if  a 
new  action  was  brought  thereon,  the  statute  of  limitations 
could  be  successfully  pleaded  in  bar  of  the  same.  So  fiu* 
as  this  record  discloses,  the  plaintiff  was  not  guilty  of 
willful  neglect.  The  case  had  been  reached  in  the  regular 
call  of  the  docket — apparently  the  first  call.  In  such  case 
a  judgment  of  dismissal,  which  would  have  the  effect  of  a 
final  judgment,  is  not  in  furtherance  of  justice  and  is  con- 
trary to  the  spirit  of  the  Code.     Where  there  is  willful 
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neglect  to  comply  with  a  reasonable  order  of  the  court,  or 
to  proceed  with  the  trial  of  the  case  when  reached  in  its 
order,  the  court,  no  doubt,  may  impose  an  adequate  pen- 
alty for  such  default,  which  in  some  cases,  no  doubt,  may 
extend  to  a  dismissal  of  the  action,  but  that  is  not  thi» 


In  the  briefs  of  the  attorneys  of  both  parties  there  is  con- 
siderable matter  of  a  personal  nature.  Where  the  char- 
acter of  the  parties  or  the  attorneys  is  not  involved  in  the 
case,  all  references  and  comments  of  a  personal  nature,  by 
a  party  in  his  briefs,  are  entirely  out  of  place,  and  are  in 
the  nature  of  an  admission  that  there  is  not  sufficient  merit 
in  his  side  of  the  controversy  to  warrant  him  in  relying 
thereon,  and  hence  that  it  is  necessary  to  direct  attention  to» 
the  faults  or  failings  of  the  adverse  party  or  his  attorney^ 
It  is  not  complimentary  to  a  court  to  suppose  that  such 
statements  would  divert  its  attention  from  tlie  points  at 
issue  or  be  given  the  slightest  weight;  and  they  should  be 
omitted.  Neither  will  attacks  nor  insinuations  against  the 
trial  judge  be  countenanced.  The  law  has  provided  an 
adequate  remedy  for  the  correction  of  his  rulings,  and  all 
presumptions  are  that  he  acted  honestly  and  in  the  utmost 
good  faith.  The  members  of  the  bar  generally  recognize 
these  facts,  and  the  briefs  filed  in  this  court,  almost  without 
exception,  are  devoted  to  a  discussion  of  the  questions  pre- 
sented by  the  record.  The  plaintiff's  brief  is  very  objec- 
tionable for  the  cause  stated.  The  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed  and  kemanded* 
The  other  judges  concur. 
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S.  Armstrong,  appellee,  v.  H.  Helfrich  et  al., 

APPELLANTS. 

[FiLKD  Mabch  30,  1892.] 

Real  Etate :  Ck)NTBAGT  to  Exchakgb  :  Brscissiov.  The  plaintiff 
and  defeDdaDt  exchanged  real  estate.  The  part  conveyed  by 
the  plaintiff  to  the  defendant  was  sitnate  in  Blue  Springs; 
that  conveyed  by  the  defendant  to  plaintiff  in  exchange  therefor 
being  in  Rooks  oonnty,  Kansas,  and  Sonth  Dakota.  The  defend- 
ant stated  that  he  never  had  seen  the  Kansas  land  and  nrged  the 
plaintiff  to  go  and  see  it.  It  appeared,  however,  that  he  had  viewed 
said  land  and  knew  that  it  was  poor  and  nearly  worthless.  It 
also  appeared  that  the  Sonth  Dakota  land  was  iocnmbered  and 
that  the  plaintiff  obtained  bat  little  value  for  his  property.  Eeld^ 
That  the  jadgment  rescinding  the  exchange  was  right  and  is 
afSrmed. 

Appeal  from  the  district  court  for  Gage  county.  Heard 
below  before  Broad y,  J. 

A,  D,  McCandle88,  for  appellants. 

T.  F.  Burke,  and  Rickards  &  Prout,  contra. 

Maxwell,  Ch.  J. 

This  is  an  action  to  rescind  a  contract  and  compel  the 
reconveyance  of  certain  real  estate.  The  cause  of  action  is 
set  forth  in  the  petition  as  follows : 

"That  heretofore  on  the  2d  day  of  April,  A.  D.  1889, 
he  was  the  owner  in  fee  of  the  following  described  real 
estate,  to-wit:  That  part  of  lot  No.  7,  block  No.  3,  in 
Casebeer's  addition  to  Blue  Springs,  Grage  county,  Ne- 
braska, commencing  thirteen  feet  west  from  the  northeast 
corner  of  said  lot,  thence  south  123f  feet,  thence  west 
twenty-four  feet,  thence  north  124f  feet,  thence  east 
twenty-four  feet  to  the  place  of  beginning,  together  with 
the  two-story  brick  business  building  thereon  situated,  of 
the  value  of  $5,600. 
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*'  2.  That  on  or  about  said  day  the  defendant  represented 
to  the  plaintiff  that  he,  the  said  defendant,  was  the  owner 
in  fee  simple  of  the  following  described  real  estate,  to-wit: 
Tlie  suuiheast  quarter  of  section  12,  township  No.  116 
nortli,  range  48  west,  of  the  5th  principal  meridian,  con- 
taining 160  acres,  in  Dual  county,  territory  of  Dakota,  of 
the  value,  as  defendant  then  represented,  of  (1,600;  also 
lot  10  in  block  8,  south  of  Main  street,  in  Stockton,  Rooks 
county,  state  of  Kansas,  of  the  value  of  (1,100.  Said 
defendant  further  represented  to  plaintiff  that  he  was  the 
owner  of  certificates  of  purchase  of  certain  school  lands  in 
the  state  of  Kansas,  described  as  follows,  to-wit:  The 
north  half  of  section  36,  township  7  south,  range  20  west, 
of  the  6th  principal  meridian,  in  the  county  of  Rooks, 
state  of  Kansas  ;  that  the  value  of  said  defendant's  equity 
in  said  laml  was  the  sum  of  f3,050.  Said  defendant  rep- 
resented to  plaintiff  that  said  half  section  of  land  in  Rooks 
county,  Kansas,  was  fine,  smooth,  second  bottom  land,  well 
adapted  to  farming  pur|)oses,  and  was  then  covered  with  a 
fine  growth  of  grass,  and  that  the  title  to  said  land  was 
clear,  saving  and  excepting  the  sum  of  (800,  balance  to 
the  state  as  purchase  money,  then  remaining  unpaid. 

"3.  That  said  defendant  referred  plaintiff,  for  verification 
of  his  statements  as  to  the  quality  of  the  said  Kansas  land, 

to  one  y  a  resident  of  Blue  Springs,  who,  as  was 

claimed,  had  lived  in  the  vicinity  of  said  land,  and  was 
wholly  disinterested  in  said  property  and  the  result  of  the 
negotiations  then  pending  between  plaintiff  and  defendant; 
that  upon  inquiry,  said  fully  corroborated  the  state- 
ments of  said  defendant 

''•J.  That  he,  fully  relying  upon  the  statements  and  rep- 
resentations of  said  defendant  and  said  as  to  the 

quality  and  value  of  said  Kansas  land,  and  the  representa- 
tion and  statement  of  the  defendant  as  to  the  quality,  value 
and  title  of  the  said  lot  in  Stockton,  Kansas,  and  the  said 
lands  in  Dakota,  and  at  the  earnest  solicitations  of  said  de- 
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fendants,  agreed  and  did  exchange  his  said  basiness  prop- 
erty in  Blue  Springs  with  the  defendant  for  the  property 
claimed  to  be  owned  by  said  defendant  hereinbefore  de- 
scribed. 

**  6.  That  he  has  recently  visited  Rooks  county,  Kansas^ 
and  went  upon  and  examined  the  said  school  land,  and  found 
the  same  to  be  not  fine  and  smooth  second  bottom  land,  cov- 
ered with  a  fine  growth  of  grass  and  well  adapted  to  agri* 
cultural  purposes,  but  on  the  contrary  that  said  lands  were 
very  rough  and  hilly  and  what  is  known  as  ''chalk  land/^ 
wholly  unfit  for  farming  purposes,  and,  saving  a  very 
small  part  thereof,  said  land  is  wholly  barren,  upon  which 
no  grass  will  grow,  and  is  of  little  or  no  value  for  any 
purpose  whatsoever. 

''6.  That  these  facts  were  well  known  to  defendant  at 
the  time  he  made  said  false  and  fraudulent  representations 

to   plaintiff,  as   they  were  also  to  said  ,  whom  the 

plaintiff  has  since  learned  was  in  the  employ  of  the  said 
defendant  for  the  purpose  of  assisting  the  defendant  to 
cheat  and  defraud  this  plaintiff,  and  that  such  false  and 
fraudulent  representations  were  so  made  as  aforesaid  for 
the  purpose  of  inducing  the  plaintiff  to  make  exchange 
for  said  property,  and  for  the  purpose  of  cheating  and  de- 
frauding this  plaintiff  out  of  his  property. 

"7.  That  the  said  defendant  never  had  title  to  the  said 
lot  8,  block  10,  in  the  city  of  Stockton  and  conveyed  noth- 
ing by  his  pretended  deed,  and  that  said  property,  instead  of 
being  of  the  value  of  (1,100  as  represented  by  the  defend- 
ant, is  not  worth  to  exceed  the  sum  of  $260,  which  facts  were 
well  known  to  the  defendant  when  he  made  said  false  and 
fraudulent  representations;  that  he  has  had  no  opportunity 
to  examine  the  Dakota  land,  but  from  the  best  information 
he  can  obtain  said  land  is  not  worth  to  exceed  the  sum  of 
$500. 

''8.  That  since  the  time  plaintiff  conveyed  to  the  de- 
fendant the  said  property  in  Blue  Springs,  to-wit,  on  the 
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20th  day  of  May,  1889,  the  defendant  incumbered  the  said 
property  to  one  C.  E.  White  by  mortgage  in  the  sum  of 
11,500/' 

The  court  below  found  the  issues  in  favor  of  the  plaint- 
iff and  rendered  judgment  accordingly. 

It  is  claimed  on  behalf  of  the  plaintiff  that  there  is  no 
sufficient  proof  of  fraud.  The  fraud  is  denied  in  the  an- 
swer. It  is  true  that  the  defendant  informed  the  plaintiff 
that  he  had  never  seen  the  real  estate  in  Rooks  county 
and  urged  him  to  go  and  see  it  himself.  The  proof,  how- 
ever, clearly  shows  that  he  had  visited  the  land  in  question 
and  knew  its  character,  and  that  he  concealed  that  fact 
from  the  plaintiff.  It  also  appears  that  the  real  estate  in 
Books  county  is  of  but  little  value,  and  that  the  plaintiff 
obtained  but  little  for  his  property  in  Blue  Springs.  It 
also  appears  that  Mr.  Bell  is  a  son-in-law  of  the  plaintiff 
and  is  not  a  bona  fide  purchaser.  The  judgment  of  the 
coart  below  is  right  and  is 

Affirmed. 


The  other  judges  concur. 


A.  E.  Alexander,  appellee,  v.  Peter  Pitz  et  al., 

APPELLANTS. 
[FlLBD  Mabch  30,  1892.] 

AdYerse  PosBesaion:  AcrioN  on  Tax  Dbbd  Babbkd  By.  An 
action  to  foreclose  a  tax  deed,  Toid  on  its  face,  was  brought  mora 
than  fifteen  yean  after  the  date  of  such  deed.  The  defendant 
and  his  grantors  had  been  in  the  actnal,  open,  notorious,  contin- 
non4,  adTorse,  and  exclnsiTc  possession  of  lands  as  owner  for 
more  than  ten  years  prior  to  the  bringing  of  the  sait  Heldf 
That  the  action  is  barred. 
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Appeal  from  the  district  court  for  Cass  county.     Heard 
below  before  Field,  J. 


W.  L,  Braume  (C  /.  Martin  and  F.  M.  Hall  with  him)| 
for  appellants. 

8,  P.  VanaUa^  contra. 

NORVAL,  J. 

This  action  was  brought  by  A.  E.  Alexander  against 
Peter  Pitz  and  C.  J.  Martin  to  foreclose  a  tax  lien.  From 
a  decree  in  favor  of  plaintiff  the  defendants  appeal. 

Peter  Pitz  is  the  owner  of  the  legal  title  to  the  real  es- 
tate and  the  defendant  Martin  is  the  owner  and  holder  of 
a  mortgage  upon  said  premises.  The  statute  of  limitations 
is  pleaded  as  a  defense. 

Plaintiff's  grantor,  S.  N.  Merriam,  purchased  the  lands 
at  tax  sale  on  September  4,  1871,  and  the  treasurer's  deed 
was  issued  on  the  5th  day  of  September,  1873,  which 
failed  to  convey  the  title  to  the  lands  therein  described 
by  reason  of  the  failure  of  the  treasurer  to  attach  to  the 
deed  his  official  seal.  The  action  was  brought  on  the  13th 
day  of  September,  1888,  or  more  than  fifteen  years  after 
the  date  of  the  tax  deed.  Peter  Pitz  and  his  grantors 
have  been  in  the  actual,  open,  notorious,  continuous,  ad- 
verse, and  exclusive  possession  and  occupancy  of  said  lands, 
as  owner,  for  more  than  ten  years  prior  to  the  commeooe- 
ment  of  the  suit.  The  action  is  barred.  The  case  falls 
within  the  decision  in  Black  v.  Leonard,  33  Neb.,  745, 
and  for  the  reasons  given  in  opinion  filed  in  that  case  the 
decree  of  the  district  court  is  reversed  and  the  action 

Dismissed. 

The  other  judges  concur. 
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3.  — — :  :   LiHiTATiONS.     Action  was  bronght  against  the 

part  J  who  contracted  materials  for  the  erection  of  a  dwelling  to 
foredofie  a  mechanic's  lien  within  two  years  after  the  filing  of 
the  lien,  bnt  the  owner  of  the  legal  title  was  not  made  a  partj 
nntil  ftfter  the  expiration  of  the  statotorj  period.  Heldf  That 
as  to  him  the  snit  was  commenced  only  from  the  time  he  was 
made  a  party,  and  that  the  action  was  barred  as  to  sach  new 
party. 

3.  Case  Oremiled.    The  second  point  in  the  syllabos  in  Manly 
0.  Downing^  15  Neb.,  637,  overniled. 

Error  to  the  district  court  for  Saunders  county.  Tried 
below  before  Post,  J. 

Clark  &  Allen,  for  plaintiffs  in  error,  cited:  Maxwell, 
PI.  &  Pr.,  139,  700,  702;  Jones,  Mortgages,  sec.  1473; 
Botcen  v.  Wood,  35  Ind.,  268 ;  Aldrich  v.  Lapham,  6  How. 
Pr.  [N.  Y.],  129 ;  Dmry  v.  Clark,  16  Id.,  424 ;  Rosmfield 
p.  Chada,  1 2  Neb.,  26 ;  Stockwell  v.  Carpenter,  27  la.,  119; 
Belmont  v.  Smith,  1  Duer  [N.  Y.],  676 ;  Monroe  v.  West, 
12  la.,  119;  Merrett  v,  Pearson,  76  Ind.,  44;  Carson^s 
Lessee  v,  Boudinot,  2  Wash.  [U.  S.],  33;  Irish  v.  Landin, 
28  Neb.,  84 ;  NuU  v.  Jones,  5  Id.,  500 ;  Mills  v.  Rice,  3 
Id.,  76;  Huston  v.  Craighead,  23  O.  St.,  198;  Vose  v. 
Woodford,  29  Id.,  246 ;  Qimpbell  v.  Boggs,  48  Pa.  St.,  524 ; 
Bowman  v,  Sanborn,  18  N.  H.,  205  ;  Plumer  v.  Clark,  59 
Wis.,  646;  Sturges  v.  Burton,  8  O.St.,  216;  MoKinney  v. 
McKinney,  Id.,  423;  Sheets  v.  Baldwin,  12  O.,  121;  RUey 
V.  Cd7win,  17  Hun  [N.  Y.],  597. 


D.  E.  Green  &  Co.  v.  Whitfield  Sanford.  I  5*  ^g 

;  40    K» 
IS4    96S 

[Filed  Mabch  30,  1892.]  iLJIl, 

47      87| 

1.  Meohanios'  Uens :  Pabties.    To  a  snit  to  enforce  a  mechan-  S4  363 

ic's  lien,  all  peraons  interested  in  the  prenli^e8,  either  as  owner 
or  incnmbrancer,  should  be  made  parties,  and  the  owner  of  the 
legal  title  is  a  neoessarj  party  to  such  a  snit. 
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M.  B,  Reese,  contra,  cited  cases  referred  to  in  opiaiou. 

NORVAL,  J. 

The  action  is  to  foreclose  a  mechanic's  lien.  It  was 
originally  brought  by  the  plaintiffs  in  error  against  Jacob 
Dishong.  Subsequently  Nancy  Dishong  was  also  made  a 
party  defendant,  and  a  decree  was  entered  against  both 
defendants.  On  the  16th  day  of  September,  1889,  on 
motion  of  both  parties,  the  decree  was  vacated  and  set 
aside.  On  September  28,  1 889,  Whitfield  Sanford  inter- 
vened and  filed  an  answer  and  cross-petition  praying  for 
affirmative  relief.  On  the  21st  day  of  December,  1889y 
the  plaintiffs  filed  an  amended  petition.  To  this  Whitfield 
Sanford  interposed  a  general  demurrer,  which  was  sus- 
tained by  the  court,  and  the  action  dismissed  as  to  San- 
ford.    The  plaintiffs  bring  error. 

The  main  question  presented  by  the  record  is  whether 
the  two  years'  limitation  prescribed  by  statute  for  the 
bringing  of  an  action  to  enforce  a  mechanic's  lien  had  run 
against  Sanford. 

It  appears  from  the  allegations  of  the  petition,  which 
the  demurrer  admits  to  be  true,  that  certain  materials  were 
furnished  by  the  plaintiffs  under  a  verbal  contract  with 
Jacob  Dishong,  for  the  erection  of  a  dwelling  on  lands 
owned  by  Sanford.  At  the  time  the  materials  were  fur- 
nJHhcd  Nanoy  Dishong  was  in  possession  of  the  premises 
under  a  contract  of  purchase  with  the  owner  of  the  fee, 
and  permitted  her  husband,  Jacob  Dishong,  to  represent 
himself  to  the  plaintiffs  as  the  owner  of  the  land.  Nancy 
Dishong  was  present  when  the  materials  were  purchased 
and  knew  the  purpose  for  which  they  were  obtained,  but 
made  no  objection  thereto.  Plaintiffs  were  not  aware  of 
her  interest  in  the  pro(>erty  until  long  after  the  commence- 
ment of  the  suit,  when  application  was  made  to  join  her 
as  a  party  defendant.     The  claim  for  lien  was  made  oat 
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and  filed  against  Jacob  Dishong  on  July  17,  1886,  and 
suit  was  commenced  against  him  within  two  years  after 
the  filing  of  the  lien,  but  whether  Nancy  Dishong  was 
made  a  party  before  or  after  the  expiration  of  said  two 
years  the  transcript  does  not  show,  although  it  is  admitted 
in  brief  of  plaintifi>$  in  error  that  the  action  was  not  com- 
menced against  her  until  aft^r  the  expiration  of  that  pe- 
riod. It  also  appears  that  Sanford  was  not  made  a  party 
defendant  until  more  than  three  years  after  the  lien  was 
filed.  The  legal  title  to  the  land  being  in  Sanford,  he  was 
not  only  a  proper  but  a  necessary  party  to  the  proceeding 
to  enforce  the  lien.  The  rule  as  to  parties  defendant  in  a 
mechanic's  lien  foreclosure  is  the  same  as  in  a  suit  for  the 
foreclosure  of  a  mortgage. 

Is  the  suit  barred  as  to  Sanford?  The  plaintifiTs  in  error 
contend  that  the  stati^e  was  complied  with  by  the  com- 
mencement of  the  proceeding  to  foreclose  the  lien  against 
Jacob  Dishong  within  the  statutory  two  years,  and  that  it 
was  proper  to  bring  in  new  parties  after  the  expiration  of 
that  time.  The  case  of  Manly  v.  Downing^  15  Neb.,  637, 
cited  by  the  plaintiffs  in  error,  sustains  this  construction. 
We  quote  all  that  is  said  in  the  opinion  on  that  question : 
^'The  action  having  been  commenced  against  the  said 
Haley  within  the  two  years  provided  by  law,  the  proceed- 
ings could  be  amended  and  other  parties  brought  in,  not- 
withstanding more  than  two  years  had  elapsed  before  the 
proceedings  to  that  end  were  commenced.  There  are  prob- 
ably cases  holding  to  the  contrary  of  this,  but  we  are  cited 
to  no  authorities  on  this  point  and  the  time  at  my  disposal 
does  not  permit  of  my  hunting  them  up.'^  We  are  now 
asked  to  reconsider  the  question,  and,  not  without  some 
hesitation,  we  have  concluded  so  to  do. 

By  the  second  section  of  the  mechanic's  lien  law  a  la- 
borer or  material-man,  who  has  made  out  and  verified  his 
account  and  filed  the  same  in  the  manner  and  within  the 
time  prescribed  by  the  law,  is  given  a  lien  on  the  building 
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and  the  lot  on  which  it  stands  for  two  years  after  tiie  filing 
of  such  lien  in  the  office  of  the  register  of  deeds  of  the 
proper  county. 

Section  4  of  tlie  same  law  provides  that  **  Every  per- 
son holding  any  lien  under  this  chapter  may  proceed  to 
obtain  a  judgment  for  the  amount  of  his  account  thereon 
by  civil  action.  And  when  any  suit  or  suits  shall  be  com- 
menced on  such  accounts  within  the  time  of  such  lien^  the 
lien  shall  continue  until  such  suit  shall  be  finally  deter- 
mined and  satisfied.^' 

It, is  manifest  that  the  only  way  a  medianic's  lien  can 
be  continued  in  force  beyond  the  two  years  is  by  institut- 
ing a  suit  within  tliat  time  to  enforce  the  lien,  and  the 
plain  meaning  of  the  statute  is  that  it  is  only  preserved 
as  to  the  persons  who  are  made  parties  to  the  suit  prior  to 
the  limitation  of  the  time  for  the  brmging  of  such  an  ac- 
tion. A  person  who  is  not  party  to  a  suit  ordinarily  is  not 
bound  by  the  adjudication,  nor  is  a  suit  deemed  commenced 
against  one  until  he  is  made  a  party  to  it,  and  when,  in  an 
action  to  enforce  a  mechanic's  lien,  the  plaintiff  by  amend- 
ment of  his  petition,  as  in  the  case  at  bar,  brings  in  a  new 
party  after  the  limitation  of  two  years  has  run,  as  to  such 
new  party  the  suit  is  barred.  Suppose  an  action  to  fore- 
close a  real  estate  mortgage  is  brought  against  the  mort- 
gagor within  the  limitation  imposed  by  statutes,  without 
making  the  present  owner  of  the  premises  a  party,  but  af- 
ter the  expiration  of  the  statutory  period  such  owner  is 
brought  into  the  case,  could  it  be  successfully  contended 
that  the  suit  is  not  barred  as  to  the  new  party?  Certainly 
not.  So  where  a  suit  is  commenced  against  one  of  two 
makers  of  a  promissory  note  before  the  bar  of  the  statute 
has  run,  but  after  that  period  the  other  maker  is  made  a 
party,  as  to  him  the  suit  is  deemed  commenced  only  firom 
the  time  he  is  brought  in,  and  not  from  the  date  of  the 
commencement  of  the  sij^it  against  the  original  defendant. 
The  rule  governing  the  time  an  action  is  to  be  considered 
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commenced  as  to  persons  made  defendants  after  suit  is  in- 
stituted to  enforce  a  mechanic's  lien  is  not  different  from 
that  which  obtains  in  mortgage  foreclosures  and  other  cases. 
So  far  as  we  are  able  to  discover,  all  the  authorities,  with 
the  single  exception  of  Manly  v.  Downinffy  supra,  affirm 
the  doctrine  that  where,  after  a  suit  has  been  commenced, 
a  new  defendant  has  been  brought  in  after  the  expiration 
of  the  period  limited  by  statute  for  bringing  the  action,  as 
to  such  defendant  the  suit  is  barred.  (Phillips  on  Mechan- 
ic's Lien,  sec.  431 ;  Angell  on  Limitations,  sec.  330 ;  Story, 
Eq.  PL,  sec.  904;  Miller  v.  Mclntyre,  6  Pet.  [U.  S.],  61 ; 
Brown  v,  Ooolaby,  34  Miss.,  437;  Oormar  v,  Judge^  etc, 
27  Mich.,  140;  Dunphy  v.  Riddle,  86  111.,  22;  Crowl  v. 
Nagle  et  a/..  Id.,  437;  MoOraw  v.  Bayard,  96  Id.,  146; 
East  Line  &  Red  River  R,  Co,  v.  Oulberaon,  10  S.  W. 
Rep.  [Tex.],  706 ;  Telfmer  v.  Dillard,  7  Id.,  847 ;  Jones 
V.  Johnson,  6  8.  E.  Rep.  [Ga.].  181 ;  BelPs  Appeal,  8  Atl. 
Rep.  [Pa.],  177.) 

We  are  satisfied,  upon  both  reason  and  authority,  that 
the  rule  is  not  correctly  stated  in  Manly  v.  Downing,  and 
the  decision  should  not  be  followed  as  a  precedent.  For 
the  reasons  given  the  amended  petition  did  not  state  a 
cause  of  action  against  Sanford,  and  the  demurrer  thereto 
was,  therefore,  properly  sustained.     The  judgment  is 

Affirmed. 
Maxwell,  J.,  concurs. 

Po6T,  J.,  having  presided  in  the  court  below,  did  not 
take  any  part  in  the  decision. 
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State,  ex  rel.  Julius  Thiele,  v.  I.  G.  Slocum  bt  au 

[Filed  Mabch  30,  1892.] 

1.  County  Board :  Rulings  on  Claims  Against  Gountt:  Ap- 

peal. An  appeal  will  lie  from  the  action  of  a  oonn^  board  in 
allowing  or  rejecting  claims  against  the  conntj,  but  to  aothor- 
ixe  sDch  an  appeal  it  mnst  appear  from  the  prooeedingi  of  tha 
board  that  they  have  taken  final  action  npon  such  claim  by 
either  allowing  or  rejecting  the  same  in  whole  or  in  part. 

2.  : :  Mandamus:  Set-Off.    Jfaiuiaiiitccwill  iasaoina 

proper  case,  to  compel  a  county  board  to  act  npon  a  claim  against 
the  county  where  final  action  has  been  refused,  but  in  a  pro- 
ceeding in  mandamus  the  court  will  not  determine  the  yalsdity 
of  any  offset  set  up  by  the  county. 

Original  application  for  maiidamua. 

J,  C.  Crawford  J  and  T.  31,  Franae^  for  relator,  cited: 
Stale  V.  Lancaster  Co.,  20  Neb.,  419;  Smalley  v.  Yates^  36 
Kan.,  519;  People  v.  Thompson,  25  Barb.  [N.  Y.],  73; 
People  V.  Green,  29  Mich.,  121 ;  Fitch  v.  McDiarmid,  26 
Ark.,  482;  Beading  v.  Commonwealth,  11  Pa.  St^,  196; 
Draper  v.  Noteware,  7  Cal.,  276 ;  State  v.  Silver,  9  Neb., 
85;  Richardson  Co,  v.  Mussleman,  25  Id.,  624. 

P.  M.  Moodle,  contra^  cited:  1  Black,  Judgments,  sec. 
42;  2  Id.,  sec.  532;  Bond  v.  Marx,  63  Ala.,  177;  Brady 
V.  Burke,  27  Pac.  Rep.  [Cal.],  52;  Home  for  Inebriates  v. 
Kaplan,  84  Cal.,  488 ;  Condee  v.  Barton,  62  Id.,  5;  Elaek 
V.  Saunders  Co.,  8  Neb.,  440;  K  Co.  v.  Harlan,  24  Cal., 
337;  Hunter's  Private  Road,  46  Pa.  St.,  250;  Saunders  v. 
Frost,  6  Pick.  [Mass.],  259 ;  Pearoe  v.  Chastain,  3  Kelly 
[Ga.],230;  Robinson  v.  Oropsey,  2  Edw.  Ch.  [N.  Y.],  148; 
Omles  V.  Whitman,  10  Conn.,  121 ;  MoNeU  v.  Call,  19  N. 
H.,  403;  People  v.  Dutchess  Co.,  1  Hill  [N.  Y.],  50;  P«>- 
pU  V.  Nostrand,  46  N.  Y.,  375. 
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This  is  an  application  for  mandamus  to  compel  the 
county  board  of  Cuming  county  to  act  upon  the  claim  of 
relator  filed  with  said  board,  for  making  the  tax  list  of  said 
county  for  the  year  1888.  After  issue  was  joined,  the  cause 
was  referred  to  J.  £.  Frick,  Esq.,  to  take  the  testimony  and 
report  the  same  to  the  court  with  his  findings  of  fact  and 
conclusions  of  law,  which  report  has  been  filed.  The  cause  is 
submitted  on  the  exceptions  filed  thereto  by  the  respondents. 

On  the  9th  day  of  March,  1891,  the  relator  filed  a  duly 
verified  claim  against  Cuming  county,  for  preparing  the  tax 
libt  for  1888,  in  the  sum  of'$634.24,  besides  interest.  Re- 
spondents refused  to  act  upon  said  bill.  It  is  conceded  by 
respondents  that  relator  was  entitled  to  the  amount  claimed 
for  making  the  tax  list,  but  it  is  contended  that  final  action 
has  been  taken  upon  the  claim,  and  further,  that  relator  is 
indebted  to  the  county  on  account  of  fees  collected  by  him 
as  county  clerk  in  a  sum  greatly  in  excess  of  the  amount  of 
his  said  claim,  which  fees,  it  is  alleged,  he  has  failed  to  enter 
on  his  fee  book  or  report  to  the  county  board. 

It  appears  that  on  January  7,  1889,  the  relator  filed  his 
bill  with  the  county  board  in  the  sum  of  $1,564.33,  for 
making  the  tax  list  of  said  county  for  the  year  1888,  which 
was  allowed  on  the  10th  day  of  said  month.  Subse- 
quently, on  the  23d  day  of  January,  the  county  board  re- 
considered their  action  and  rescinded  the  order  allowing 
said  claim  on  the  ground  that  the  amount  was  excessive. 
On  the  same  day  the  committee  theretofore  appointed  by 
the  county  board,  to  make  settlement  with  county  ofiioers, 
made  a  report  to  the  board  that  there  was  (686.68  due  re^ 
lator  for  making  said  tax  list,  and  that  there  was  due  from 
iiim  to  the  county  for  fees  received  by  him,  and  not  entered 
on  the  fee  book,  the  sum  of  $834.56.  This  report  was 
adopted  by  the  board,  but  no  other  or  further  action  was 
taken  on  said  claim  at  that  time. 
27 
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It  cannot  be  suooessfully  contended  that  the  action  of 
the  board  in  adopting  said  report  of  the  committee  was 
either  an  allowance  or  rejection  of  the  relator's  claim.  It 
was  not  a  final  adjudication,  nor  such  an  order  as  an  appeal 
therefrom  to  the  district  court  could  have  been  successfully 
prosecuted.  The  relator  attempted  to  take  an  appeal.  All 
the  statutory  steps  for  that  purpose  were  taken,  including 
the  filing  of  the  transcript  of  the  proceeding  of  the  county 
board  in  the  district  court,  but  the  appeal  was  dismissed 
by  the  court  on  motion  of  the  county  attorney  on  the 
ground  that  the  order  appealed  from  was  not  a  final  order. 
This  holding  of  the  district  court  is  conclusive  upon  both 
relator  and  respondents,  and  neither  can  now  claim  that 
the  action  taken  by  the  respondents  on  January  23,  1889, 
w&s  a  final  adjudication  of  relator's  claim,  or  that  the  same 
is  a  bar  to  a  further  consideration  of  the  same  by  the  board 
of  supervisors  of  Cuming  county. 

It  also  appears  that  the  county  board,  on  July  13, 1889, 
adopted  a  report  of  the  committee  on  settlement  with  county 
officers,  in  which  it  was  found  that  there  was  due  relator  for 
making  the  tax  list  $634.24,  and  the  sum  of  $100  for  one 
quarter's  salary  as  clerk  of  the  board,  and  that  there  was  due 
the  county  from  the  county  clerk  $783.71  on  account  of  fees 
collected  and  not  entered  by  him  on  his  fee  l>ook.  No 
further  action  was  taken  upon  the  claim  of  relator  at  that 
time.  Subsequently,  on  January  16,  1890,  the  following 
report  was  made  to  the  board  of  sufiervisor.^ : 

'^  We,  your  committee  on  settlement  with  county  officers, 
bog  leave  to  report  that  we  find  the  county  clerk,  Julius 
Thiele's  account  stands  as  follows: 
Total  fees  for  recording  instruments  from  Jan- 
uary 1,  1889,  to  January  8,  1890 $2,280  90 

"Warrants  received  for  three  quarters'  salary 300  00 

Warrants  received  for  assessment  and  equalizing 

books 200  00 

Warrants  received  for  making  overseers'  books...     160  00 
Total  received  from  all  sources $2,880  90 
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Balance  due  from  Mr.  Thiele  from  settlement  by 
board  according  to  reoord  on  journal,  July  13, 
1889 $49  .47 

Totel  Dr $2,930  37 

CRKDIl-S. 

Salary  county  clerk,  per  statute $1,600  00 

Salary  deputy,  by  order  of  board 700  00 

Salary  clerk,  by  order  of  board 600  00 

Balance  due,  to  be  turned  into  county  treasury....     130  37 

$2,930  37 

'^Your  committee  would  recommend  that  tlie  county 
clerk  be  directed  to  charge  himself  on  fee  book  with  the 
above  warrants  for  clerk  hire  and  making  assessments, 
equalizing,  and  overseers'  books  for  1889,  and  also,  in  the 
future,  all  warrants  received  by  him  be  entered  on  the  fee 
book/' 

This  report  was  accepted  and  adopted,  but  no  other  ac> 
tion  was  taken  by  said  board.  We  are  of  the  opinion  that 
the  action  of  tlie  board  of  supervisors  does  not  amount  to 
either  an  allowance  or  rejection  of  relator's  claim.  By 
adopting  the  report  of  the  committee  the  board  merely 
made  the  findings  of  the  report,  as  to  the  state  of  the  ac- 
count between  relator  and  county,  its  own. 

In  Black  V.  Saunders  Co,y  8  Neb.,  440,  the  court  say : 
''While  the  commissioners,  in  passing  upon  claims  against 
theoounty,  act  judicially,  it  is  not  essential,  or  even  proper, 
for  them  to  enter  a  formal  judgment  after  the  manner  of 
courts  of  law.  It  is  sufficient  if  it  appear  that  the  claim 
was  duly  presented,  and  that  it  was  allowed  or  rejected.'' 
Squared  by  this  rule  it  is  obvious  that  there  has  been  no 
final  disposition  of  the  claim  of  the  relator  by  the  county 
board.  If,  as  contended,  it  was  the  purpose  of  respond- 
ents to  offset  the  claim  of  the  county  against  the  relator 
for  unreported  fees,  an  entry  upon  the  records  of  the  board 
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that  his  aooount  was  for  tliat  reason  disallowed,  would  have 
been  sufficient. 

Complaint  is  made  because  the  referee  rejected  the  testi- 
mony offered  by  respondents  for  the  purpose  of  establish- 
ing the  set-off  claimed  by  the  county  against  relator's  de- 
mand. The  ruling  of  the  referee  upon  that  subject  was 
proper  and  has  our  approval.  Neither  the  l^ality  nor 
extent  of  such  set-off  is  involved  in  this  proceeding.  The 
purpose  of  this  action  is  not  to  compel  the  allowance  of 
relator's  account,  but  merely  to  require  respondents  to  take 
final  action  thereon.  Whether  such  account  should'  be  al- 
lowed in  whole  or  in  part,  or  be  entirely  rejected,  cannot 
be  adjudicated  in  a  proceeding  by  mandamus,  but  must  be 
determined  in  the  first  instance  by  the  county  board  when 
they  come  to  take  final  action  upon  the  claim.  If  relator 
is  indebted  to  the  county  on  account  of  fees  received  by 
him  as  county  clerk,  which  he  has  failed  to  report  or  enter 
upon  his  fee  book,  the  same  may  be  set  off  against  the 
claim  of  relator.  The  exceptions  to  the  report  of  the 
referee  are  overruled,  the  report  confirmed,  and  a  peremp- 
tory writ  of  mandamus  \yf ill  issue  as  prayed. 

Writ  alix>wed. 
The  other  judges  concur. 


Richard  H.  Peard  et  al.  v.  St^te,  ex  rel.  John 

HUERINO. 

[Filed  Mabch  30,  1892.] 

« 

1.  Elections:  Districting  County:  Disfranchiskhbnt.  It  is 
not  within  the  power  of  the  board  of  coanty  oommissionere  to 
disfranchise  legal  voters  by  sabdi Tiding  a  oonnty  for  electioB 
parpoees  in  snch  manner  as  to  leave  them  withont  any  oppoc- 
tanity  to  participate  in  the  election  of  conuty  oflSoera. 


1 
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2.  :  YoriNG  Outside  or  District.    The  third  commimiooer 

district  of  H.  oooDty  incladea  a  part  of  the  Third  ward  of 
the  city  of  A.  Said  district  was  subdivided  for  election  par- 
poses  in  each  manner  that  the  voters  thereof  who  reside  within 
said  Third  ward  could  not  vote  within  said  district,  the  only 
voting  place  for  said  Third  ward  being  ontside  thereof.  At  the 
general  election  of  1891  certain  residents  of  said  commissioner 
district,  and  also  of  the  Third  ward  aforesaid,  and  who  were 
legal  voters  of  said  district,  voted  at  the  voting  place  of  said 
ward  for  the  respondent  for  commiasioner  of  said  third  district. 
It  being  admitted  that  said  votes  were  all  cast  by  legal  voters 
of  the  said  commissioner  district  at  the  only  voting  place  pro- 
Tided  for  them,  and  that  said  election  was  in  all  respects  fairly 
oond  acted.  ffeM,  That  the  voting  by  said  electors  outside  of  the 
commissioner  district,  is  a  mere  irregularity  not  affecting  the 
merits  of  the  case,  and  their  votes  should  be  counted  as  cast. 

Errob  to  the  district  court  for  Hamilton  county.     Tried 
below  before  Bates,  J. 

WhUmore  &  Carry  and  A.  W.  Agee,  for  plaintiffs  in  error, 
cited,  as  to  the  validity  of  the  votes:  Cooley,  Const.  Lini., 
599,  616,  618;  People  v.  Mayaard,  16  Mich.,  463;  Lan- 
ning  v.  Carpenter ^  20  N.  Y.,  447;  Dobson  v.  Dobaon,  7 
Neb.,  296;  Parker  v.  Kuhn,  19  Id.,  396;  State  v.  Leavift, 
33  Id.,  285;  H  Dodge  v.  Diet.  Twp.,  17  la.,  85;  Barnj 
V.  Lauck,  5  Cold.  [Tenn.],  588;  Foster  v.  Scarff,  15  O.  St., 
532;  People  v.  Salomon,  46  111.,  415. 

P06T,  J. 

This  is  a  maiidamiui  procee<]ing  l)egun  in  the  district 
court  of  Hamilton  county  by  the  relator,  John  W.  Huering, 
against  the  respondents,  Richard  H.  Peard,  county  clerk  of 
said  county,  L.  W.  Shuraan,  his  deputy,  John  O.  Fergu- 
son,  Jr.,  Chas.  P.  Whiteside,  and  Oscar  D.  Shanklaud. 
The  material  facts,  according  to  the  stipulation  of  counsel, 
are  as  follows :  ' 

Hamilton  county  is  divided  into  three  commissioner  dis- 
tricts, numbered  the  first,  second,  and  third  districts.     The 


37 1  NEBRASKA  REPORXa         [Voi.  34 


Peard  ▼.  BUto,  ex  reL  Huering. 


third  district  aforesaid  includes  within  its  boundaries  a  part 
of  the  city  of  Aurora,  which  is  a  city  of  the  second  class, 
having  less  than  5,000  inhabitants.  Said  city  is  divided 
into  three  wards,  numbered  the  first,  second,  and  third. 
Prior  to  the  general  election  in  1891  the  third  oommia- 
sioner  district  had  been  subdivided,  for  election  purposes, 
in  such  manner  as  to  leave  a  fraction  thereof  attached  to  a 
voting  district  outside  of  said  commissioner  district;  that 
is,  the  commissioner  district  in  question  was  so  formed  as  to 
include  a  fraction  of  the  Third  ward  of  the  city,  but  with- 
out making  any  provision  for  the  electors  of  such  portion 
to  vote  within  the  said  commissioner  district.  The  relator 
and  the  respondent  Shank  land  were  oppasing  candidates 
for  the  office  of  commissioner  for  said  district  at  said  elec- 
tion. There  were  cast  for  the  relator  at  the  ))olling  places 
within  said  commissioner  district  256  votes,  and  for  the 
said  respondent  therein  255  votes.  There  were  cast  for 
respondent,  in  addition  thereto,  five  votes  by  electors  whose 
names  are  set  out  in  the  pleadings,  who  are  admitted  to  be 
residents  and  electors  of  said  district  and  entitled  to  vote 
f  >r  said  office,  except  for  the  reason  that  they  reside 
in  that  part  of  said  district  which  is  attached  to  a  voting 
<]istrict  outside  thereof  for  election  purposes  as  aforesaid. 
The  polling  place  at  which  said  five  votes  were  cast,  al- 
though outside  of  said  commissioner  district,  is  within  the 
Third  ward  of  the  said  city,  and  the  only  place  at  which 
such  electors  could  lawfully  vote  at  said  election.  The  five 
votes  in  question  were  counted  by  the.  other  respondents, 
who  comprised  the  canvassing  board  for  said  county,  in 
favor  of  the  said  Shankland,  and  a  certificate  of  election  was 
siccordingly  issued  to  him. 

On  a  hearing  by  the  district  court  there  was  a  finding 
and  judgment  for  the  relator  and  ]>ereniptory  mandamus 
allowed  requiring  the  respondent  Shankland  to  deliver  up 
and  surrender  to  the  county  clerk  aforesaid  his  certificate  of 
election,  and  requiring  the  canvassing  board  to  recaovass 
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the  vote  for  said  commissioner  district  and  declare  the  re- 
lator elected  commissioner  thereof.  Upon  the  entering  of 
the  judgment  aforesaid  the  case  was  removed  to  this  court 
by  petition  in  error.  Since  the  case  must  be  disposed  of 
upon  its  merits  we  deem  it  unnecessary  to  discuss  any  of  the 
other  questions  argued.  The  right  to  vote  for  and  be  rep- 
resented by  county  and  state  officers  being  a  constitutional 
right,  it  cannot  be  taken  away  or  destroyed.  (McCrary  on 
Elections^  13;  Paine  on  Elections,  331;  Cooley  on  Con- 
stitutional Limitations,  616.) 

It  h&s  been  held  that  a  law  creating  a  new  county,  leav- 
ing a  part  of  its  territory  unorganized  so  that  the  voters 
within  such  portion  could  not  participate  in  the  election  of 
county  officers,  was  inoperative  and  void.  (People  v.  May- 
fiord,  15  Mich.,  463;  Lanning  v.  Carpenter ,  20  N.  Y., 
447.) 

In  discussing  the  question  of  the  right  of  a  contestant 
to  have  votes  counted  in  his  favor  which  are  found  in  the 
wrong  ballot  box^  in  those  states  where  provision  is  made 
for  separate  boxes  for  state  and  county  offices  and  members 
of  congress,  Judge  McCrary  holds,  sections  197  and  198, 
that  ballots  should  not  be  rejected  simply  because  they 
may  have  been  deposited  in  the  wrong  box.  He  concedes, 
however,  that  the  presumption  is  against  their  validity, 
and  that  the  party  seeking  to  have  such  ballots  counted 
should  be  required  to  show  affirmatively  that  they  were 
fairly  and  honestly  cast  by  legal  voters.  People  v.  Bates, 
1 1  Mich.,  362,  fully  sustains  the  rule  as  stated  above. 

This  case  is  clearly  within  the  reasoning  of  these  au- 
thorities. We  will  concede  that  in  the  absence  of  proof 
that  the  five  votes  in  this  case  were  cast  by  qualified  voters 
of  the  third  commissioner  district,  they  would  be  presump- 
tively void  and  should  be  rejected.  We  are,  however,  re- 
lieved of  any  such  embarrassment  since  it  is  admitted  that 
the  votes  in  question  were  all  cast  by  legal  voters  of  the 
clistrict.     It  has  been  repeatedly  decided  in  this  country 
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that  electors  cannot  be  reBidents  of  one  representative  dis- 
trict and  legal  voters  of  another.  And  statutes  which  seek 
to  confer  upon  residents  of  a  legislative  district  the  right 
to  participate  in  the  choice  of  representatives  for  another 
district  have  been  declared  void.  {People  v.  HoUhan^  29 
Mich.,  116;  6  Am.  &  Eng.  Encyc.  of  Law,  351,  and 
note.)  This  case  is  obviously  different  in  principle  from 
any  of  the  cases  reported  in  which  votes  have  been  rejected 
on  account  of  the  residence  of  the  voters.  The  voting  at 
the  polling  place  outside  the  commissioner  district  is  at 
most  an  irregularity  not  affecting  the  merits  of  the  case. 
To  reject  the  votes  now  would  be  not  only  to  disfranchise 
the  voters,  but  to  defeat  the  will  of  the  majority  fairly  and 
honestly  expressed.  The  court  will  hesitate  before  adopt- 
ing a  construction  which  will  be  attended  by  such  conse- 
quences. The  rule  may  be  said  to  be  well  settled  that 
courts  will  not  disfranchise  voters  when  the  election  was 
fair,  and  the  result  free  from  doubt,  unless  compelled  to  do 
so  by  the  peremptory  requirements  of  the  law.  (6  Am.  & 
Eng.  Encyc.  of  Law,  325,  and  note.)  The  judgment  of 
*  the  district  court  will  be  reversed  and  the  action  dismissed. 

Reversed  and  dismissed. 

The  other  judges  concur. 

u  n^  . 
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[FiLBD  March  30, 1892.] 

1.  Bevlew:  Refebbb's  Report:  Pbesuvftions.  Whereartferoeis 
appointed  by  the  coart  to  hear  the  eTideooe  and  report  hiB  find- 
ingps  of  fact  and  conolasions  of  law,  within  a  given  time,  and  the 
time  for  filing  his  report  is  snbeeqnently  extended  by  the  oonri 
upon  stipulation  of  the  parties  nntil  the  first  day  of  the  next 
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term  of  ooart,  and  the  date  when  the  next  term  convened  not 
appearing  from  the  reoord,  it  will  be  presamed  that  ancb  report 
wae  made  within  the  time  designated  by  the  conrt 

2.  :  :  EviDBNCB  Nor  Pbssbrved  in  Bill  op  Ex- 

CKPnoNS.  Where  judgment  is  entered  upon  the  findings  of  a 
referee  and  in  acoordanoe  with  his  oonciosions  of  law,  the  ewU 
dence  not  having  been  preserved  by  a  bill  of  exceptions,  the  only 
question  for  consideration  in  this  conrt,  upon  a  petition  in  error 
to  have  said  Judgment  reviewed,  is  whether  the  court  has  cor- 
rectly applied  the  law  to  the  facts  as  found  by  the  referee. 

3.  AsBignment  for  Creditors :  Pbior  P&kfbbbncb.    A  debtor 

in  lailing  circumstances  and  contemplating  insolvency  may  pay 
or  secure  an  indebtedness  created  within  nine  months  prior 
thereto ;  and  a  chattel  mortgage  executed  to  secure  a  bona  fide 
debt  created  within  said  time,  will  not  be  held  void  for  the 
reason  that  such  debtor,  within  a  few  hours  thereafter,  makes  a 
general  assignment  of  all  his  property,  including  that  mortgaged 
S8  aforesaid,  lor  the  benefit  of  his  creditors. 

4.  Words  and  Phrases:  ** Month.''    When  the  word ''month" 

is  used  in  a  statute,  and  there  is  nothing  to  suggest  a  difierent 
meaning,  it  will  be  construed  to  mean  a  calendar  month. 

Error  to  the  district  oourt  for  Franklin  county.     Tried 
l>eiow  before  Gaslin,  J. 

•7.  L.  KaUy  {A.  F,  Moore  with  him),  for  plaintiffs  in 
error,  cited,  as  to  the  bill  of  exceptions:  Scott  v,  Waldeck, 
11  Neb.,  526;  Morehead  v.  Adams,  18  Id.,  671;  Oibawi 
r.  Oibson,  24  Id.,  409;  Seward  v.  Kleriek,  30  Id.,  776.  As 
to  the  execution  and  filing  of  conveyances :  Hershiaer  v, 
Higman,  31  Neb.,  631 ;  Tripp  v.  KaU.  Bank,  48  N.  W. 
Rep.  [Minn.],  6;  Banks  v.  Barbed  Wire  Co.,  20  Neb.,  316; 
Batten  v.  SmUh,  22  N.  W.  Rep.  [Wis.],  807 ;  Kan.  Mfg. 
Ob.  V.  Oandy,  11  Neb.,  418.  Under  the  common  law  the 
term  month  meant  a  lunar  month.  (2  Blackstone,  141 ;  2 
Coke,  Lit.,  ch.  2,  sec  303 ;  BarksdaU  v.  Morgan,  4  Mod. 
Rep.  [Eng.],  186 ;  Laocm  v.  Hooper,  6  T. R.  [Eng],  224 ; 
Hedmond  v.  Olover,  1  Dud.  [Ga.],  107 ;  Rives  v.  G'iUhrie, 
1  Jones  [N.  Car.],  84;  Loringv.  Hailing,  16  Johns.  [N.Y.], 
119;  Olenn  v.  Hebb,  17  Md.,  266;  State  v.  Jacobs,  2  Harr. 
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[Del.],  648.)  According  to  the  spirit  and  intent  of  the 
law  the  transfer  should  operate  as  a  general  assignment  for 
the  benefit  of  all  creditors.  ( White  v,  Cotzhausen,  129  U. 
S.,  339;  Preston  v,  Bpaulding^  120  III.,  208;  Rochederv. 
Armour,  8  S.  Rep.  [Ala.],  780;  Putney  r.  Freialebeny  11 
S.  E  Rep.  [S.  Car.],  337;  Waks  v.  Walker,  22  S.  Car.,  108 ; 
Miner*8  Natl.  Bank  Appeal,  57  Pa.  St.,  193;  Winner  v, 
Hoyt,  66  Wis.,  227 ;  Straw  v.  Jenks,  43  N.  W.  Rep.  [Dak.] 
941 ;  Kellog  v.  Richardson,  19  Fed.  Rep.  [Mo.],  70;  Kerbs 
V.  Emng,  22  Id.,  693;  Fimnd  v.  Yagerman,  26  Id.,  812; 
Welch  V.  Socket,  12  Wis.,  270;  Day  v.  Grififh,  15  la., 
104;  Hood  v.  Brown,  2  O.,  266;  Jackson  v.  Richards,  6 

Cow.  [N.  Y.],  617. 

. 

Sheppard  &  Black,  contra: 

As  between  the  parties  a  pre-existing  debt  is  a  sufficient 
consideration  to  support  a  subsequent  mortgage.  (  Ward  v, 
Parlin,  30  Neb.,  376;  Jordan  v.  White,  38  Mich.,  253; 
Cooley  V.  Hobart,  8  la.,  358.)  A  debtor  may  prefer  bis 
creditors.  {Davis  v.  Scott,  22  Neb.,  154;  Joiner  v.  Van 
Alstyne,  Id.,  172;  Bonns  v.  Carter y  Id.,  504;  Bierbower 
V.  Polk,  17  Id.,  268;  Nelson  v.  Garey,  15  Id.,  531 ;  Grimes 
V.  Farrington,  19  Id.,  48;  Lininger  t?.  Raymond,  12  Id,, 
19.)  The  findings  of  a  referee,  like  the  verdict  of  a  jury, 
will  not  be  set  aside  unless  they  are  clearly  wrong.  {State 
V.  Bennett,  19  Neb.,  191;  Brown  v,  C/Brien,  4  Id.,  199; 
Hartley  v.  Dorr,  15  Id.,  451;  Potvinv,  Carran,  13  Id., 
302.)  When  months  are  mentioned  in  a  statute,  they  are 
understood  to  be  calendar  months.  {Glare  v.  Hare,  4  Neb., 
132.) 

Post,  J. 

This  was  an  action  in  the  district  court  of  Franklin 
county  by  the  defendant  in  error  against  the  plaintiflb  in 
error,  defendants  below,  Eli  Brown,  sheriff,  and  the  sureties 
on  his  official  bond  as  sheriff  for  said  a  unty.     The  cause 
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of  action  alleged  is  the  taking  and  selling  by  said  sheriff,  as 
assignee  of  one  S.  S.  Elder,  under  a  general  assignment  for 
the  benefit  of  creditors,  of  a  certain  stock  of  general  mer- 
chandise and  store  fixtures  which  plaintiff  below  claimed 
by  virtue  of  a  chattel  mortgage  executed  by  said  Elder. 
The  case  by  agreement  was  referred  to  Hon.  C.  J.  Dil- 
worth,  by  whom  it  was  tried  and  who  submitted  the  fol- 
lowing report: 

''Your  referee  finds  from  the  pleadings  and  testimony 
offered,  and  tlie  admission  of  the  parties  hereto,  all  of  which 
are  of  record,  the  following  facts: 

"First— That  the  firm  of  A.  M.  Williams  &  Co.,  com- 
posed  of  A.  M.  Williams,  the  plaintiff  in  this  case,  and  6. 
£.  Williams,  was  and  had  for  some  years  been  doing  busi- 
ness as  merchants  in  the  town  of  Riverton,  Franklin 
county,  Nebraska,  and  that  on  the  second  day  of  January, 
1888,  the  estimated  value  of  the  stock  on  hand  belonging 
to  said  company,  amounted  to  thirteen  thousand  dollars, 
and  the  debts  a^rainst  said  firm  were  estimated  to  be  eight 
thousand  dollars. 

**  Second-^That  on  January  2,  1888,  the  said  firm  of 
A.  M.  Williams  &  Co.  sold  said  stock  and  business  to  S. 
S.  Elder,  and  took  in  exchange  therefor  the  notes  of  that 
date  executed  by  the  said  S.  S.  Elder*  and  payable  to  the 
plaintiff  in  this  case,  A.  M.  Williams,  as  follows,  to-wit: 
One  note  for  $456.08,  due  in  two  years,  with  ten  per  cent 
interest;  one  note  for  $1,000,  due  in  two  years,  with  ten 
per  cent;  one  note  for  $1,000,  due  in  two  years,  with  ten 
per  cent.  Said  S.  S.  Elder  also  conveyed  real  estate  to  the 
plaintiff  of  the  estimated  value  of  $2,000  and  assumed  to 
pay  the  debts  of  th^  firm  to  the  amount  of  $8,000. 

"  Third — That  after  said  notes  were  taken,  and  during 
the  absence  of  the  plaintiff,  said  notes  were  left  in  the 
possession  of  her  attorneys,  Sheppani  &  Black,  to  attend 
to  tli«  interests  concerning  them;  that  on  the  1st  day  of 
October,   A.  D.   1888,  at  the  request  of  Mr.  Black,  one 
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of  said  attorneys,  Mr.  S.  S.  £liier  made,  executed,  and 
delivered  to  the  plaintiff  the  chattel  ni()r^;age  marked 
'Exhibit  A'  in  this  case,  upon  the  gooiU  in  question; 
which  said  mortgage  was  filed  for  record  on  the  2d  day  of 
October,  1888,  at  9  o'clock  A.  M. ;  that  possession  of  the 
said  goods  so  mortgagetl  was  taken  by  the  mortgagee  im- 
mediately after  said  mortgage  was  executed. 

''  Fourth — That  after  the  mortgage  was  executed,  and 
before  the  same  was  recorded,  the  said  S.  S.  Elder,  on  the 
2d  day  of  October,  A.  D.  1888,  made  an  assignment  of  all 
his  goods  and  chattels  (including  the  goods  in  controversy) 
for  the  benefit  of  all  his  creditors.  This  assignment  was 
drawn  by  the  said  Mr.  Black,  of  the  said  firm  of  Sheppaixi 
&  Black,  and  by  him  filed  for  record  October  2,  1888,  sit 
9  o'clock  30  minutes  A.  M. 

''Fifth — That  the  aforesaid  Brown  was,  at  the  time  wluii 
iliese  transactions  occurred,  the  sheriff  of  said  Franklin 
coqnty,  and  the  other  defendants  were  his  sureties,  with 
the  bond  in  the  usual  form. 

''Sixth— That  on  the  8th  day  of  Octi>l>er,  1888,  the  said 
sheriff,  Eli  Brown,  took  possession  of  said  goods'  without 
the  consent  of  the  said  plaintiff,  under  and  by  virtue  <  f 
said  assignment,  and  proceeded  to  invoice,  advertise,  and  sell 
the  same,  and  did  sell  to  the  amount  and  value  of  |3,400; 
that  on  the  12th  day  of  October,  A.  D.  1888,  the  county 
judge  of  said  county  fixed,  upon  October  25,  A.  D.  1888, 
as  the  time  of  presenting  claims  against  said  estate  by  cred- 
itors, under  the  a.ssignment  act,  and  that  on  that  day  the 
said  plaintiff  by  her  attorneys  presented  her  said  daini 
■  of  $2,456.08  for  allowance  under  the  provisions  of  said 
assignment. 

"  Under  the  above  state  of  facts  the  referee,  as  conclu- 
sions of  law  and  fact,  finds: 

"First — That  the  said  mortgage  given  on  the  1st  day  of 
October,  1888,  from  the  said  S.  S.  Elder  to  the  said  plaint- 
iff was  made  in  good  faith  to  secure  a  valid  debt,  and  said 


f 


Vol.  34]         JANUARY  TERM,  1892.  381 


Brown  t.  WiUiami. 


mortgage  is  and  was  a  lien   upon  said   property   to  the 
amount  of  the  plaintiff's  claim  therein  named. 

'^  Second — That  the  said  defendants  in  taking  said  prop- 
erty acted  without  authority  of  law,  and  in  so  doing  be- 
came liable  to  the  plaintiff  to  the  amount  of  her  interest  in 
said  property. 

''Third — That  there  was  due  to  the  said  plaintiff  on  the 
8th  day  of  October,  A.  D.  1888,  from  the  said  8.  S.  Elder, 
the  sum  of  |2,4d6.08,  together  with  interest  thereon  from 
January  2,  .1888,  at  ten  per  cent  per  annum ;  making,  in 
the  aggregate,  $2,61 9.86 ;  and  that  the  said  plaintiff  should 
have  and  recover  of  and  from  the  said  defendant  the  said 
sum  of  $2,619.86,  together  with  seven  per  cent  interest 
from  the  said  8th  day  of  October,  A.  D.  1888. 

•'All  of  which  is  respectfully  submitted. 

"C.  J.  DiL WORTH,  Referee*^ 

On  the  coming  in  of  said  report  exceptions  were  taken 
thereto  on  the  ground  that  the  referee  had  no  jurisdiction 
to  try  said  case  at  the  time  of  the  alleged  trial,  which  was 
overruled.  The  report  was  confirmed  and  judgment  en- 
tered in  accordance  with  the  recommendation  of  the  ref- 
eree. Subsequently  a  motion  was  made  for  a  new  trial  for 
the  reasons:  First,  the  court  erred  in  confirming  said  re- 
port; second,  the  referee  had  lost  jurisdiction  of  the  fase 
at  the  time  of  the  trial  of  the  case  before  him  and  had  no 
authority  to  hear  the  evidence  or  decide  or  report  upon  the 
same;  third,  the  confirmation  of  said  report  is  contrary 
to  law;  fourth,  the  judgment  is  contrary  to  law  and  is  not 
supported  by  tlie  evidence;  which  motion  was  overruled 
and  exceptions  taken. 

The  objection  that  the  referee's  findings  are  not  supported 
by  the  evidence  cannot  be  considered,  the  evidence  not  hav- 
ing been  preserved  in  the  form  of  a  bill  of  exceptions. 
The  questions  remaining  are  two  only:  First,  Had  the 
referee  jurisdiction?  In  other  words,  had  he  lost  juris- 
diction by  failing  to  try  and  report  in  accordance  with  the 
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original  order  of  reference.  The  referee  was  ap|>ointe(1  at 
the  June  term,  1889>  and  required  to  fix  a  time  for  hearing, 
not  later  than  August  6, 1889,  and  report  at  the  next  term. 
On  the  23d  day  of  January,  1890,  the  time  for  trial  and 
report  was  extended  by  a  written  stipulation  filed  by  coun- 
sel for  the  respective  sides  ''until  such  time  as  the  referee 
may  name,  not  later  than  the  first  day  of  April  next."  It 
appears  from  the  report  of  the  referee  that  the  evidence 
was  taken  on  the  23d  day  of  January,  1890,  and  that  the 
case  continued  for  argument  until  the  17th  day  of  May, 
1890,  at  which  time  the  argument  was  heard  and  closed. 
On  the  24th  day  of  June,  1890,  the  court  made  the  follow- 
ing order:  "On  consideration  by  the  court  the  time  for 
the  referee  to  file  his  report  is  extended  to  the  next  term 
of  court,  on  the  first  day  tliereof,  by  consent  of  parties." 
It  does  not  appear  from  the  record  when  the  next  term 
convened,  and  it  will  be  presumed  that  the  report  was  filed 
in  conformity  with  the  foregoing  order.  It  was  held  in 
Deitrichs  v.  L.  &  N.  W.  R  Co.,  13  Neb.,  46,  that  the 
failure  of  the  referee  to  file  his  report  within  the  time 
named  in  the  order  of  tlie  court,  is  a  mere  irregularity  and 
is  not  a  sufficient  ground  for  setting  it  aside,  even  in  the 
absence  of  any  agreement  extending  the  time.  The  first 
objection  is,  therefore,  without  merit. 

The  next  question  presented,  whether  the  referee's  con- 
clusions of  law,  and  the  judgment  in  accordance  therewith, 
are  supported  by  the  findings,  involves  the  real  contention 
of  the  parties,  vijB.,  is  the  mortgage  of  plaintiff  below  void 
under  the  provision's  of  the  assignment  law.  The  provis- 
ions of  the  assignment  law,  chapter  6,  Compiled  Statutes, 
essential  to  a  consideration  of  the  question  presented,  are 
found  in  sections  43  and  44,  as  follows: 

"Sec.  43.  [Preferring  creditors.] — If  a  person^  being 
insolvent,  or  in  contemplation  of  insolvency^  within  thirty 
days  before  the  making  of  the  assignment,  with  a  view  to 
give  a  preference  to  a  creditor  or  person  who  has  a  claim 
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against  him,  procures  any  part  of  his  property  to  be  at- 
tached, sequestered,  or  seized  on  execution,  or  makes  any 
payment,  pledge,  assignment,  transfer  or  conveyance  of  any 
part  of  his  property,  either  directly  or  indirectly,  abso- 
lutely or  conditionally,  the  person  receiving  such  payment, 
pledge,  assignment,  transfer,  or  conveyance,  or  to  be  bene- 
fited thereby,  having  reasonable  cause  to  believe  such 
person  is  insolvent,  or  in  contemplation  of  insolvency,  and 
that  such  payment,  pledge,  assignment,  or  conveyance  is 
made  in  fraud  of  the  laws  relating  to  insolvency,  the  same 
shall  be  void,  and  the  assignee  may  recover  the  property, 
or  the  value  of  it,  from  the  person  so  receiving  it  or  so  to 
be  benefited. 

"  Sec.  44.  [Clerks'  and  servants'  wages.] — Nothing  in 
this  act  contained  shall  be  construed  so  as  to  prevent  any 
debtors  from  paying  or  securing  to  be  paid  any  debt  not 
exceding  the  sum  of  one  hundred  dollars,  for  clerks'  or 
servants'  wages,  or  from  paying  or  securing  any  debt  which 
shall  have  been  created  within  nine  months  prior  to  the 
date  of  such  payment,  or  securing  or  to  efiect  any  mort- 
gage or  security  made  in  good  faith  to  secure  any  debt  or 
liability  created  simultaneously  with  such  mortgage  or  se- 
curity, provided  any  such  mortgage  shall  be  filed  for  record 
in  the  proper  office  within  thirty  days  from  its  date." 

It  will  be  observed  that  it  is  not  every  act  of  preference 
by  an  insolvent  debtor  or  one  contemplating  insolvency 
which  is  declared  to  be  void  by  the  provisions  of  section 
43.  That  section  has  reference  only  to  those  payments, 
conveyances,  assignments,  etc,  where  the  party  to  be  bene- 
fited thereby  has  reasonable  cause  to  believe  that  such 
debtor  is  insolvent  or  contemplating  insolvency,  and  that 
such  payment,  assignments,  conveyance,  etc.,  is  made  in 
fraud  of  the  laws  relating  to  insolvency.  The  finding  of 
the  referee  upon  the  question  of  the  good  faith  or  fraudu- 
lent intent  of  the  parties  to  the  mortgage  must  be  regarded 
as  oondusive.     That  question  was,  we  will  presume,  fairly 
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submitted  to  him  and  he  has  found  against  plaintiffs  in 
error  on  that  issue.  We  must  accordingly  assume  that  the 
mortgage  was  given  by  Eider  to  secure  a  bona  fide  indebt- 
edness due  from  him  without  any  fraudulent  intention 
shared  by  or  known  to  the  defendant  in  error.  It  has 
been  frequently  held  by  this  court  that  it  was  not  the  pur- 
pose of  the  assignment  law  to  take  away  the  dominion 
which  at  common  law  one  is  permitted  to  enjoy  over  his 
own  pro))erty.  A  debtor  in  failing  circumstances  may  still 
secure  one  or  more  of  his  creditors  by  mortgage  or  con- 
veyance absolute,  provided  the  transaction  is  not  tainted 
with  fraud,  although  the  effect  of  such  conveyance  or  mort- 
gage is  to  defeat  the  collection  of  other  claims.  (Hers/Mer 
V.  Higman,  31  Neb.,  531 ;  Banks  v.  Omaha  Barb  Wire 
Co.y  30  Id.,  128.)  In  the  last  named  case  it  was  held  that 
where  an  insolvent  debtor  within  thirty  days  prior  to  a 
general  assignment,  with  intent  to  give  preference  to  one 
creditor,  assign  to  him  a  mortgage  end  notes  to  secure  a 
debt  created  more  than  nine  months  previous,  such  trans- 
action was  in  fraud  of  the  assignment  law,  the  creditor  hav- 
ing reasonable  cause  to  believe  such  debtor  was  at  the  time 
thereof  insolvent.  By  section  44  it  is  expressly  provided 
that  nothing  in  this  act  shall  be  construed  so  as  to  prevent 
any  debtor  from  *  *  *  paying  or  securing  any  debt 
which  shall  have  been  created  within  nine  months  prior  to 
the  date  of  such  payment. 

The  report  of  the  referee  is  silent  upon  the  question  of 
the  knowledge  of 'the  plaintiff  below  of  the  insolvency  of 
the  mortgagor  Elder  at  the  time  she  accepted  the  mort- 
gage. Nor  is  there  any  finding  to  the  effect  that  Elder 
was  in  fact  insolvent  or  contemplating  insolvency  at  the 
time  the  mortgage  was  executed.  There  are  no  facts  found 
by  the  referee  from  which  we  can  infer  that  the  plaintiff  be- 
low was  guilty  of  any  fraudulent  intention  in  accepting  the 
security  in  question  or  had  knowledge  of  any  such  fraudu- 
lent intention  on  the  part  of  Elder,  the  mortgagor.    As 
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already  said,  we  regard  the  findings  of  the  referee  as  con- 
clusive on  that  question.  It  is  distinctly  charged  in  the 
answer  that  the  mortgage  was  given  and  accepted  with  a 
common  purpose  of  the  parties  thereto  to  defraud  the  cred- 
itors of  Elder.  The  referee  has  evidently  found  for  the 
plaintiff  below  upon  that  issue.  The  mortgage,  having 
been  executed  and  received  in  good  faith  as  security  for 
an  indebtedness  created  within  nine  months  prior  theretO| 
must  be  held  to  be  within  the  exception  contained  in  sec- 
tion 44,  and  is  therefore  valid,  notwithstanding  it  may 
have  been  made  in  contemplation  of  insolvency  within  the 
knowledge  of  the  mortgagee. 

It  is  urged  by  counsel  for  plaintiff  in  error  that  in  com- 
puting time  the  statute  contemplates  lunar  and  not  calen- 
dar months.  If  this  contention  can  be  sustained  it  is  plain 
that  the  mortgage  in  controversy  cannot  be  brought  within 
the  exception  contained  in  section  44.  When  months  are 
mentioned  in  a  statute  in  prescribing  the  time  within  which 
an  act  shall  be  done  it  is  understood  to  mean  calendar  and 
not  lunar  months.  (Maxwell's  Practice  in  Justice  Courts 
[6th  Ed.],  769;  Glore  v.  Hare,  4  Neb.,  132;  15  Am.  & 
Eng.  Encyc.  of  Law,  712,  and  note.)  It  is  apparent  that  the 
debt  in  this  case,  according  to  the  finding  of  the  referee, 
was  created  within  nine  calendar  mouths  prior  to  the  as- 
signment. The  judgment  on  the  findings  of  the  referee  is 
right  and  should  be 

Affibmed. 

The  other  judges  concur. 
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State,  ex  rel.  H.  W.  Roche,  v.  Dominick  Cosorovk. 

[FiLKD  April  7, 1892.] 

1«  Officers:  Euqibilitt:  Supbbyisob  of  Reoistbation.  Under 
the  proTisioDB  of  seetioD  2,  chapter  54,  of  the  Laws  of  1889,  a  per- 
son who  is  a  candidate  for  an  oflSce  to  be  voted  for  bj  the  electors 
of  the  precinct  is  not  eligible  to  the  office  of  snpervisor  of  regis- 
tration of  such  precinct,  but  if  he  receive  the  requisite  number 
of  votes  for  an  office — as  assessor — to  elect  him  to  that  position 
he  will  not  be  debarred  from  holding  snch  office  by  reason  ot 
having  been  a  snpervisor  of  registration. 

3.  ;  ;  — .     The  prohibition  Is  against  holding  the 

office  of  snpervisor,  not  the  office  to  which  the  party  may  be 
elected. 

8.  —^:  Incumbent  Holding  Over:  Rbqualification.  Where 
the  incumbent  of  an  office  holds  over  by  reason  of  the  non- 
election  or  non^appointment  of  a  successor,  or  of  the  neglect  or 
lefbsal  of  his  successor  to  qualify,  he  must  qualify  anew  within 
ten  days  from  the  time  at  which  hia  successor  should  have  qual- 
ified. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  CixARKSOn,  J. 

Schomp  &  CorsoUf  for  plaintiff  in  error,  cited:  Laws  v. 
Vincenty  16  Neb.,  216;  Commonwealth  v,  Hanlejf,  9  Pa. 
St.,  613;  Dillon,  Mun.  Corp.,  sea  220;  MeCaUv.  Byram 
Mfg  Co.,  6  Conn.,  428;  CordieU  v,  Frizell,  1  Nev.,  130; 
Queen  v.  Durham,  10  Mod.  [Eng.],  146;  People  r.  Run- 
kU,  9  Johns.  [N.  Y.],  147. 

Gannon,  Breck  &  Shea,  contra. 

Maxwell,  Ch.  J. 

This  is  an  action  of  quo  warranto  brought  In  the  district 
court  of  Douglas  county.  A  demurrer  to  the  petition  and 
stipulation  of  facts  was  sustained  and  the  action  dismissed. 
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The  stipulation  sets  forth  the  material  facts  on  which  the 
right  to  recover  depends  and  is  as  follows: 

''It  is  agreed  and  stipulated,  between  the  attorneys  of< 
the  respective  parties  hereto,  that  the  following  is  a  true 
statement  of  the  facts  in  this  case: 

"First — Both  Dominick  Cosgrove  and  H.  W.  Roche 
were,  on  the  1st  day  of  November,  A.  D.  1888,  and  ever 
since  have  been,  legal  voters,  citizens  and  residents  of  the 
Third  ward  of  the  city  of  Omaha,  Duuglas  county,  Ne- 
braska. 

"Second — At  the  regular  election  held  in  November,  A. 
D.  1888,  H.  W.  Roche  was  duly  elected  to  the  oflBce  of 
assessor  for  said  ward  to  serve  for  such  term  as  is  prescribed 
by  the  constitution  and  laws  of  the  state  of  Nebraska. 

"Third — That  in  pursuance  of  such  election  he  duly 
qualified  himself  to  act  as  such  assessor,  and  entered  into 
baid  office  and  served  as  such  for  the  year  1889. 

"  Fourth — That  on  the day  of  September,  A,  D. 

1889,  Dominick  Cosgrove  was  duly  appointed  by  the  city 
council  of  the  city  of  Omaha  as  supervisor  of  registration 
for  election  in  precinct  No.  1  of  the  Third  ward  of  said 
city;  that  on  the  30th  day  of  September,  A.  D.  1889,  the 
said  appointment  was  duly  approved  by  W.  J.  Broatch^ 
mayor,  and  on  the  said  30th  day  of  September  the  said 
Dominick  Cosgrove  took  the  official  oath  of  office  as  such 
registrar  of  election — which  approval  and  oath  are  as 
follows : 

« ^  Office  of  the  Mayor  of  the  City  of  Omaha, 

"'Omaha,  Neb.,  Sept.  30th,  1889. 
*''To  the  City  Clerk,  City  of  Onutha:  I  have  this  day 
made  the  examination  required  by  law  of  Mr.  D.  Cosgrove, 
appointed  by  the  city  council  of  the  city  of  Omaha  as 
supervisor  of  registration  for  election  precinct  No.  1  of  the 
Third  ward  of  said  city,  and  am  satisfied  of  his  fitness  to 
serve  as  such  officer.  W.  J.  Broatch, 

^*'Mayo7\^ 
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•*  *  OATH  OF  SUPERVISOR  OF  REGISTRATION. 

"  *  I,  D.  Cosgrove,  residing  at  No.  214  N.  10th  street  in 
the  city  of  Omaha,  do  solemnly  swear  that  I  will  support 
the  constitution  of  the  United  States  and  of  tlie  state  oi 
Nebraska,  and  that  I  will  faithfully  and  impartially  dis- 
charge the  duties  of  the  oflBce  of  supervisor  of  registration 
for  the  election  precinct  No.  1  of  the  Third  ward  of  the 
city  of  Omaha,  according  to  the  laws  of  the  state  and  the 
l)est  of  my  ability ;  and  that  I  am  a  citizen  of  the  United 
States  and  of  the  state  of  Nebraska,  a  qualified  voter  in 
election  precinct  No.  1  of  the  Third  ward  of  the  city  oi' 
Omaha,  and  not  a  candidate  for  any  office  to  be  voted  for 
l)y  the  voters  of  the  precinct  for  whicli  I  am  appointed 
supervisor.  D.  Cosgrove. 

^^' Subscribed  in  my  presence  and  sworn  to  before  me 
this  30th  day  of  September,  1889. 

•<«  [official  SEAL-j  J.  B.  SoUTHARD, 

'*'a(y  Clerk: 

''Fifth — In  pursuance  of  such  appointment  and  qualifi- 
cation the  said  Dominick  Cosgrove  performed  the  duties  of 
registrar  of  election  for  the  First  precinct  of  Third  ward, 
city  of  Omaha,  preceding  the  regular  annual  election  in  No- 
vember, 1889. 

''Sixth — At  such  annual  election  held  in  November,  A. 
D.  1889,  the  following  vote  was  cast  for  assessor  in  said 
ward : 

First  preoinct: 

Dominick  Cosgrove.... 310  votes 

H.  W.  Roche 270  votes 

Second  precinct : 

Dominick  Cosgrove 246  votes 

H.  W.  Roche 136  votes 

Total  : 

Dominick  Cosgrove 556  votes 

H.  W.Roche 405  votes 
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^'Seventh — Dominick  Cosgrovedid  not  attempt  to  qual- 
ify in  pursuance  of  such  election  returns,  and  on  the  8th 
day  of  February,  A.  D.  1890,  went  before  tlie  commissioners 
of  Douglas  county  and  represented  the  office  vacant;  re- 
ported that  he  had  received  a  majority  of  votes  cast  for 
such  office  of  assessor  at  the  last  election  in  1889,  and  had 
them  ap[>oint  him  (Dominick  Cosgrove)  as  assessor  for  said 
Third  ward  of  the  city  of  Omaiiii,  which  appointment  was 
also  made  on  said  8th  day  of  February,  A.  D.  1890. 
And  in  pursuance  of  such  alleged  appointment  he  made 
and  executed  his  bond  as  assessor,  which  was  duly  ap- 
proved, and  in  pursuance  of  such  alleged  appointment  to 
fill  vacancy  is  now  claiming  a  right  to  act  as  assessor  for 
such  Third  ward  for  the  ensuing  year.  H.  W.  Roche 
claims  there  was  no  election  for  assessor  in  said  ward  in  the 
year  1889;  that  Dominick  Cosgrove  was  not  eligible  to 
election  at  that  time;  that  there  was  no  vacancy  which  the 
commissioners  could  fill  by  appointment,  and  that  he,  as 
the  regular  elected  and  qualified  officer^  elected  in  the  year 
1888^  is  duly  qualified  and  entitled  to  hold  the  office  until 
his  Boccessor  is  duly  electe<l.''     In  the  fourth  paragraph  of 

m 

the  petition  is  the  statement,  *^  Your  relator  did  not  qualify 
as  assessor  in  pursuance  of  such  election  held  in  1889,  l)e- 
cause  he  was  informed  that  said  Dominick  Cosgrove 
claimed  that  he,  the  said  Cosgrove,  was  elected,  and  also 
that  the  said  Dominick  Cosgrove  had  filed  his  bond, 
and  in  other  ways  attempted  to  qualify  as  such  assessor, 
and  this  relator  was  proceeding  to  oust  him,  the  said  Dom- 
inick Cosgrove^  from  such  position  by  proceedings  insti- 
tated  in  quo  warranto,  and  had  made  application  to  the 
courts  for  their  assistance  in  such  proceedings,  when  this 
relator  learned  that  the  said  Dominick  Cosgrove  went  be- 
fore the  board  of  county  commissioners  of  Douglas  county, 
Nebraska,  and  representing  to  said  board  that  he  had  not 
qualified  as  such  assessor,  on  account  of  sickness,  and  also 
represented  to  said  board  of  county  commissioners  that  the 
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said  offioe  of  assessor  Id  the  Third  ward  of  the  city  of 
Omaha  was  vacant,  aud  thereupon  had  said  board  pass  an 
order  appointing  him,  the  said  Cosgrove,  as  assessor  for 
said  Third  ward  for  the  year  1890,  and  in  pursuance  of 
such  alleged  appointment  he,  the  said  Dominick  Cosgrove, 
filed  his  bond,  and  claims  that  he  has  qualified  himself 
to  act  as  such  assessor  of  the  Third  ward  of  the  city  of 
Omaha  in  pursuance  of  such  appointment,  and  is  now 
assuming  to  act  as  assessor  of  said  Third  ward  of  the  city 
of  Omaha  aforesaid.'^ 

Section  2,  chapter  54,  of  the  Laws  of  1889  provides:  ''All 
supervisors  of  registration  in  said  cities  shall  hereafter  be 
selected  and  appointed  by  the  city  council,  and  the  said 
council  shall  have  the  power  to  make  all  necessary  remov- 
als in  the  office  of  supervisors  of  registration.  It  shall  be 
the  duty  of  said  council,  annually,  in  the  month  of  Sep- 
tember in  each  year,  for  each  election  precinct  in  any  such 
cities  to  select  to  serve  as  supervisors  of  registration  three 
(3)  persons,  two  of  whom  on  state  issues  shall  be  of  political 
faith  and  opinion  different  from  their  associates,  and  the 
supervisors  appointed  to  represent  the  political  party  in 
the  minority  on  state  issues  shall  be  named  solely  by  such 
members  of  said  city  council.  The  said  supervisors  shall 
be  citizens  of  the  United  States  and  of  the  state  of  Ne- 
braska, of  good  character  and  able  to  read,  write,  and 
speak  the  English  language  understandingly,  qualified 
voters  in  said  city,  aud  not  candidates  for  any  office  to  be 
voted  for  by  the  electors  of  the  precinct  for  which  they 
iihall  be  selected,  and  residents  of  the  precinct  for  which 
they  shall  be  appointed.  The  persons  so  selected  as  super- 
visors .«hall  be  notified  by  the  city  clerk  to  appear  before 
the  mayor,  who  shall  examine  them  as  to  their  qualifica- 
tions, and  if  he  shall  be  satisfied  that  they  are  qualified  to 
serve,  they  shall  each  take  and  subscribe  before  the  city 
clerk  within  ten  days  of  the  notice  of  appointment  the 
following  oath  of  office: 
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"  I, ,  residing  at  No.  — ,  in  the  city  of ,  do 

solemnly  swear  (or  a£Brm)  that  I  will  support  the  consti- 
tntion  of  the  United  States,  and  of  the  state  of  Nebraska, 
and  that  I  will  faithfully  and  impartially  discharge  the 
duties  of  the  office  of  supervisor  of  registration  for  the 

election  precinct  (or  ward)  No.  — ,  of  the  city  of , 

according  to  the  laws  of  the  state,  and  the  best  of  my 
ability;  and  that  I  am  a  citizen  of  the  United  States  and 
of  the  state  of  Nebraska,  a  qualified  voter  in  election  pre- 
cinct (or  ward)  No.  — ,  in  the  city  of ,  and  not  a  can- 
didate for  any  office  to  be  voted  for  by  the  voters  of  the 
precinct  for  which  I  am  appointed  supervisor." 

The  statute  above  copied  in  efiect  prohibits  a  person  who 
is  a  candidate  for  an  office  to  be  voted  for  at  the  election, 
from  discbargiQg  the  duties  of  supervisor.  It  does  not 
declare  that  votes  cast  for  him  for  an  office  shall  be  void, 
nor  that  he  shall  not  hold  an  office  to  which  he  is  elected, 
notwithstanding  he  may  not  have  been  a  candidate.  So 
far  as  we  can  see  that  was  the  case  here.  The  voters  of 
the  precinct,  or  a  large  majority  of  them,  seemed  to  have 
considered  him  a  suitable  person  for  assessor,  and  cast  their 
votes  for  him  for  that  office.  These  votes  were  not  void 
and  we  have  no  right  to  declare  them  so.  In  a  free  gov- 
ernment the  will  of  the  electors  as  declared  through  the 
ballot  box,  must  be  respected  and  carried  into  effect. 
The  term  of  office  of  an  assessor  is  fixed  by  law.  The  in- 
tention is  that  one  shall  be  elected  in  each  precinct  each 
year.  In  case  of  failure  to  elect',  or  for  other  cause  the  office 
is  not  filled  at  the  general  election,  the  old  officer  will  hold 
over.  This  provision  is  for  the  benefit  of  the  public  to 
prevent  a  lapse  in  the  office,  and  not  for  the  benefit  of  the 
incumbent 

We  have  no  doubt  the  respondent  was  eligible  to  the 
office  of  asssessor,  but  having  failed  to  qualify  it  is  proba- 
ble that  the  relator  would  have  held  over  if  he  had  given 
the  bond  required  by  section  17,  chapter  10,  which  reads 
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as  follows:  **  When  the  incumbent  of  an  office  is  re-elected 
or  re-appointed  he  shall  qualify  by  taking  the  oatli  and 
giving  the  bond  as  above  directed,  but  when  such  officer  has 
had  public  funds  or  property  in  his  control  his  bond  shall 
not  be  approved  until  he  has  produced  and  fully  aooounted 
for  such  funds  and  property,  and  when  it  is  ascertained 
that  the  incumbent  of  an  office  holds  over  by  reason  of  the 
non- election  or  non-appointment  of  a  successor,  or  of  the 
n^lect  or  refusal  of  the  successor  to  qualify,  he  shall 
qualify  anew  within  ten  days  from  the  time  at  which  his 
successor,  if  elected,  should  have  qualified.''  This  the  re- 
lator failed  to  do  and  hence  there  was  a  vacancy  which  the 
county  board  had  authority  to  fill.  This  they  have  done 
by  the  appointment  of  the  respondent,  and  he,  so  far  aa  ap- 
pears, is  entitled  to  hold  the  office.     The  judgment  of  tlie 

court  below  is  right  and  is 

Affibmed. 

The  other  judges  concur. 


T.  P.  Owen  v.  State  of  Nebraska. 

[Filed  April  7, 1882.] 

Forgery:  Insufficient  Evidbncs.  Id  a  proseoation  for  uttering  a 
forg*^  promifieory  not^  knowing  it  to  have  been  forged,  AeM, 
that  the  proof  was  InsnfBcient  to  snstafn  the  verdict. 

Error  to  the  district  court  for  Hamilton  county.  Tried 
below  before  Norval,  J. 

Sedgwick  &  Power ^  for  plaintiff  in  error,  cited :  Max- 
well, Crim.  Proc.,  164,  note  1  ;  LincUeyv,  State,  38  O.  St., 
614;  Dellv,  Oppenheime)-,  9  Neb.,  467;  Thompsonv.StcUey 
4  Id.,  626. 

George  H,  HaeUnga,  Attorney   Oeneral,  ixmtrOy  cited: 
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Max  welly  Crioi^  Proc.,  151,  note  1;  People  v.  Evvrluirdty 
104  N.  Y.,  691  ;  Gamer  t?.  Ste/c,  5  Lea  [Teno.],  213; 
Slaie  V.  Saunders,  68  la.,  370;  Pierce  v.  State,  58  6a., 
366;  Staie  v.  Keilerman,  14  Kan.,  135;  Mead  v.  McGraw, 
19  O.  St.,  66;  Hoge  v.  People^  117  III.,  36 ;  Jonea  ».  Peo-- 
pie,  2  Colo.,  359;  DM  r.  Oppenheimer,  9  Neb.,  467. 

• 

Maxwell,  Ch.  J. 

The  plaintiff  in  error  was  convicted  of  uttering  a  forged 
promissory  note,  knowing  it  to  have  been  forged,  and  was 
sentenced  to  imprisonment  in  the  penitentiary  for  two 
yean.  There  are  two  counts  in  the  information,  the 
charges  being  as  follows : 

"The  State  of  Nkbrahka  ^ 

Thomas  P.   Owen,    Lewis  [  I-'formatioa. 

Roberts.  J 

"State  of  Nebraska,   1 
County  of  Hamilton,  j     ' 

"At  the  April  term  of  the  district  court  within  and  for 
Hamilton  county,  Nebraska,  in  the  year  of  our  Lord  1 889. 

"Jerome  H.  Smith,  prosecuting  attorney  in  and  for  said 
county  of  Hamilton,  in  the  name  and  by  the  authority  and 
on  the  behalf  of  the  state  of  Nebraska,  information  makes 
that  Thomas  P.  Owen  and  Lewis  Roberts  did,  on  the 
18th  day  of  May,  in  the  year  of  our  Lord  1889,  in  Ham- 
ilton county,  Nebraska,  unlawfully,  feloniously,  and  with 
the  intent  to  defraud,  make,  forge,  and  counterfeit  a  certain 
promissory  note  for  the  payment  of  money,  which  note  is 
in  the  words  and  figures  following,  that  is  to  say  : 

"'$120.  Hampton,  Neb.,  May  15,  18^9. 

"'Twelve  months  after  date,  I  promise  to  pay  to  the 

order  of  T.  P.  Owen   one  hundred  and  twenty  dollars, 

value  received,  with  ten  per  cent  interest  per  annum. 

"*Wm.  E.  Cutts. 
" '  Payable  at  Brorofield  P.  O.' 

contrary  to  the  statute  in  such  case  made  and  provided. 
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'^  Second  oount — And  the  said  Jerome  H.  Smith,  prose- 
cuting attorney  in  and  for  said  county  of  Hamilton,  upon 
his  oath  as  aforesaid,  and  on  behalf  of  the  state  of  Ne- 
braska, further  information  makes,  that  the  said  Thomas 
P.  Owen  and  Lewis  Roberts,  and  being  the  same  persons 
named  in  the  first  count  of  this  information,  did,  on  the 
18th  day  of  May,  in  the  year  of  our  Lord  1889,  in  said 
county  of  Hamilton,  having  in  their  custody  and  posses- 
sion a  false,  forged,  and  counterfeit  promissory  note  for  the 
payment  of  money,  which  note  is  in  the  words  and  figures 
following,  to-wit: 

"*$120.  Hampton,  Neb.,  May  15,  1889. 

'"Twelve  months  after  date,  I  promise  to  pay  to  the 

order  of  T.  P.  Owen  one  hundred  and  twenty  dollars, 

value  received,  with  interest  at  ten  per  cent  per  annum. 

** '  Wm.  E.  Cutis. 
"^Payable  at  Bromfield  P.  O.' 

and  being  the  same  note  mentioned  and  described  in  the 
first  count  of  this  information,  did  knowingly,  unlawfully, 
feloniously,  and  with  intent  to  defraud,  utter  and  publish 
the  same  as  true  and  genuine,  well  knowing  at  said  time 
that  said  note  was  false,  forged,  and  counterfeit,  and  con- 
trary to  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Nebraska. 

"Jerome  H.  Smith, 

''County  AUomegJ' 

The  testimony  shows  that  the  plaintiff  in  error  was  en- 
gaged in  the  business  of  selling  patent  rights,  and  that  he 
employed  one  Lewis  Roberts  as  agent  to  canvass  for  him 
and  secure  victims;  that  Boberts  took  a  number  of  con- 
tracts signed  by  the  plaintiff  and  induced  Cutts  to  enter 
into  a  contract     It  is  as  follows : 

*'Made  and  entered  into  this  15th  day  of  May,  1889, 
by  and  between  T.  P.  Owen,  of  York,  state  of  Nebraska, 

parties  of  the  first  part,  and  Wm.  E.  Cutts,  of  — , 

county  of  Hamilton,  state  of  Nebraska,  party  of  the  sec- 
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ond  part,  witnesseth:  That  the  said  parties  of  the  first 
party  as  the  legal  owners  of  the  letters  patent  Nos.  298,032, 
dated  May  6,  1884,  upon  improved  machines  to  manufact- 
lire  the  ^combination  slat  and  wire  fence,'  and  desiring  to 
establish  a  permanent  industry  in  Hamilton  county  for  the 
purpose  of  manufacturing  and  selling  said  fencej  do  hereby 
make  and  constitute  the  party  of  the  second  part  a  lawful 
agent  with  power  to  contract,  build,  or  sell  the  manufact- 
ured fence  in  the  township  of  Union,  county  of  Hamil- 
ton, state  of  Nebraska.  The  manufactured  fence  to  be 
kept  in  stock  by  the  manufacturing  agent,  J.  W.  Fay  & 
Son,  at  Hampton,  county  of  Hamilton,  state  of  Nebraska, 
and  at  all  times  to  be  furnished  to  the  second  party  at 
wholesale  prices,  36  to  40  cents  per  rod  for  two  foot  or 
hog  fence;  55  cents  per  rod  for  6- wire  fence;  60  cents  per 
rod  for  8-wire  frnce,  and  65  cents  per  rod  for  10-wiro 
fence.  The  fence  to  be  conipose<l  of  No.  12  annealed  stei*! 
:md  galvanized  wire,  with  46  pickets  per  rod.  The  manu- 
facturing agent  has  also  bound  himself  by  contract  to  use 
liis  endeavor  to  sell  the  fence,  and  on  all  sales  made  by 
him  or  at  the  factory  to  credit  the  township  agent  wherein 
the  fence  goes  with  all  in  excess  of  wholesale  price,  the 
same  to  be  sold  so  that  the  net  profits  to  the  agent  shall  at 
nil  times  be  15  cents  per  rod,  or  $48  per  mile. 

^'The  parly  for  the  second  part,  for  and  in  consideration 
of  the  rights  and  privileges  herein  granted,  does  hereby 
:igree  to  use  his  endeavors  to  sell  the  fence  in  the  above 
named  territory,  keep  a  true  account  of  the  same,  and  re- 
mit by  draft  or  postal  order  to  the  first  parties  5  cents  per 
rod  of  the  commission  after  he  has  received  all  the  com- 
mission, amounting  to  $300  on  the  first  seven  and  one  half 
miles  that  are  sold,  as  he  has  this  day  paid  $120  to  the  first 
parties  by  the  execution  of  his  obligation,  the  commission 
on  two  and  one-half  miles  of  fence,  said  two  and  one-half 
miles  of  fence  to  be  sold  in  one  year  from  the  above  date 
SB  aaid  obligation  is  given  in  consideration  of  the  township, 
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two-thirds  interest  in  the  business  and  privileges  herein 
granted,  and  if  said  two  and  one-half  miles  of  fence  are 
not  sold  at  the  expiration  of  one  year  and  said  f  120  not 
obtained  by  the  extende<l  date  of  one  year  from  maturity 
of  said  obligation,  said  T.  P.  Owen,  or  their  authorized 
representatives,  and  are  additionally  empowered  to  cancel 
said  obligation  of  said  agent  and  appoint  another  agent  in 
his  stead,  returning  to  said  agent  the  original  obligation  of 
$120,  but  not  the  amount  of  commission  paid  thereon. 

*'  The  second  party  has  also  the  right  to  use  on  all  his 
own  laud  the  fencing  at  factory  prices,  and  the  exclusive 
management  of  the  business  in  his  territory,  and  is  to  re- 
port the  amount  of  business  by  letter  to  the  first  parties  at 
his  general  office  in  York  quarterly  on  or  before  January, 
April,  July,  October. 

*^  In  witness  whereof,  we  have  hereunto  set  our  hands 
the  day  and  year  above  written.  T.  P.  Owens, 

"  Wm.  E.  Cutbs. 

''Note. — Two  of  the  above  contracts  are  to  be  fiUe*! 
out  exactly  alike  and  both  of  the  contracting  parties  sign 
them,  so  each  will  hold  a  copy.'' 

There  are  two  of  these  contracts  and  the  signature  of 
Cutts  to  these  is  admitted  to  be  genuine.  He  denies  exe- 
cuting the  note,  however.  There  is  testimony  in  the  record 
tending  to  show  that  Roberts,  by  manipulation,  had  Cutts 
sign  the  note  while  he  was  signing  the  contracts.  What- 
ever the  facts  may  be  as  to  that,  the  clear  weight  of  testi- 
mony tends  to  show  that  Rol)erts  delivered  the  note  in 
question  with  a  copy  of  the  contract  above  set  out  to  the 
defendant  in  error.  On  the  trial  of  the  cause,  however, 
Roberts  testified  that  he  did  not  deliver  the  note  in  ques- 
tion to  the  plaintiff  in  error,  but  that  the  plaintiff  in  error 
signed  Cutts'  name  to  the  same.  It  is  evident  that  upon 
this  testimony  he  was  convicted,  yet  the  jury  found  him 
not  guilty  of  the  forgery,  but  of  uttering  the  forged  in- 
strument, knowing  it  to  have  been  forged.  This  the  proof 
fails  to  establish. 
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It  18  unneoessary  to  review  the  evidence  at  length. 
The  plaintiff  in  error  seems  to  have  been  engaged  in  a 
business  which  has  been  used  by  sharpers  and  scoundrels 
as  a  means  of  defrauding  many  |)erson8  with  whom  con- 
tracts were  made.  The  jury  seems  to  have  formed  an  es- 
timate of  his  intentions  from  his  business  and  associations, 
and  by  these  causes  no  doubt  were  induced  to  render  a 
verdict  of  guilty.  It  is  evident  that  Roberts,  the  princi- 
pal witness  for  the  state,  is  wholly  unreliable,  and  that  he 
admitted  after  the  trial  that  he  had  committed  i>erjury  to 
save  himself.  It  may  not  be  too  late  to  punish  him  for 
the  crime.  It  is  unnecessary  to  discuss  the  intention  of 
the  plaintiff  in  error  to  defraud,  it  being  admitted  that  he 
delivered  two*  genuine  notes  upon  solvent  parties  each  fur 
the  sum  of  $120,  to  be  held  as  security  for  $50.  This 
statement  of  the  case  shows  no  fraud  could  have  been  in- 
tended. The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 


REy£R.SED  AND  BEMANDED. 


Post,  J,  concurs. 


NoRVAL,  J.,  took  no  part  in  the  decision. 


M.  E.  Burger  et  al.  v.  State  of  Nebraska. 


84  807 

49  8Q1 

34  3Wl 

54  191 


[Filed  April  7,  1892.] 


1.  Arson:  Inform atiun:  Namrs  of  Owners.  In  an  informa- 
tion for  anon  in  setting  lire  to  a  building  the  ownership  thereof 
may  be  alleged  to  be  in  the  party  in  possession  because  the 
otTense  is  against  the  habitation.  Where,  however,  the  offenne 
charged  is  the  burning  of  certain  **  stacks  of  wheat  of  the  valne 
of  $300/  etc.,  the  names  of  the  owners  thereof  must  be  alleged 
and  proved. 
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2.  :  IKSTBUCTIOKB  AS  TO  Valujc.      Uoder  a  btatote  which 

declares,  *'if  any  person  shall  willfQlly  or  malicioasly  set  fire 
to,  or  bam  or  cause  to  be  barned,  any  barrack  or  stack  of  hay, 
wheat,  etc.,  *  *  *  the  property  of  aoother,  of  the  valae  of 
|30  or  upwards,''  ao  iostructioD  th  it  if  tlie  property  "  is  of  some 
value  yoQ  will  find  said  Edward  Hoagland  goilty,"  is  erroueoos. 

3.  :  Reason  ABLE  Doubt.     An  instruction  that  **If  yon  find 

the  defendants  tendered  a  reasonable  doubt  "  is  erroneous,  as  it 
in  effect  shifts  the  burden  of  proof  onto  the  accused.  The  true 
rale  is  that  if  upon  all  the  evidence  the  jury  entertain  a  reason- 
able doubt  of  the  guilt  of  the  accused  they  should  acquit. 

Error  to  the  district  court  for  Custer  county.  Tried 
below  before  Gaslin,  J. 

Blair  &  Campbell^  for  plaintiffs  in  error,  cited  :  Morrison 
V.  State,  13  Neb.,  627;  Haalip  v.  State,  10  Id.,  590. 

George  H,  Hastings,  Attorney  General,  contra,  oited: 
Rufer  V.  State,  25  O.  St.,  464 ;  Williams  v.  State,  19  Tex. 
App.,  276 ;  Ebeihart  v.  State,  47  Ga.,  698. 

Maxwell,  Ch.  J. 

The  plaintiffs  in  error  were  informed  against  by  the 
county  attorney  of  Custer  county.  The  information  is  as 
follows: 

"Be  it  remembered  that  H.  M.  Sullivan^  county  attor- 
ney in  and  for  Custer  county,  and  in  tlie  tenth  judicial 
district  of  the  state  of  Nebraska,  who  prosecutes  in  the 
name  and  by  the  authority  of  the  state  of  Nebraska,  comes 
here  in  person  into  court  at  this  the  November  term,  A.  D. 
1890,  thereof  and  for  the  state  of  Nebraska  gives  the  court 
to  understand  and  be  informed  that  Harry  Hoagland  and 
Edward  Hoagland,  late  of  tlie  county  aforesaid,  on  the  25tli 
day  of  August,  A.  D.  1890,  in  the  county  of  Custer  and 
the  state  of  Nebraska  aforesaid,  the  said  Harry  Hoag- 
land and  Edward  Hoagland  then  and  there  being,  four 
stacks  of  wheat  of  the  value  of  $300,  and  three  stacks  of 
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oats  of  the  value  of  $300,  there  situated,  the  property  of  one 
Alfred  Moody,  did  unlawfully,  willfully,  maliciously,  and 
feloniously  then  and  there  set  fire  to  burn  and  consume,  and 
before  said  arson  and  felony  was  committed  by  the  said 
Harry  Hoagland  and  Edward  Hoagland,  to-wit,  on  the 
24th  day  of  August,  1890,  one  Mortimer  E.  Burger,  in  said 
coanty  of  Custer  and  state  of  Nebraska,  did  unlawfully, 
purposely,  and  feloniously  procure,  incite,  abet,  and  aid  the 
aaid  Harry  Hoagland  and  Edward  Hoagland  in  the  per- 
petration of  said  arson  in  the  aforesaid  manner  and  form, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of 
Nebraska.'' 

The  parties  informed  against  pleaded  not  guilty.  Harry 
Hoagland,  however,  gave  evidence  on  behalf  of  the  state 
tending  to  show  the  guilt  of  his  brother  and  Burger,  and 
daring  the  trial  a  nolle  prosequi  as  to  Harry  was  entered  by 
the  oomity  attorney.     The  plaintiffs  in  error  were  found 
guilty,  Burger  being  sentenced  for  three  years'  and  Hoagland 
for  two  years'  imprisonment  in-  the  penitentiary.     Before 
the  trial  in  the  court  below  each  of  the  plaintiffs  in  error 
made  an  affidavit  of  poverty,  and  the  court  appointed  at- 
torneys to  defend  them.     It  will  be  observed  that  in  the 
information  the  property  is  alleged  to  belong  to  one  Alfred 
Moody.    On  the  trial  of  the  cause,  however,  Mr.  Moody 
testified  that  the  property  burned  belonged  to  himself  and 
hie  son-in-law.     What  part  belonged  to  each  does  not  ap- 
pear.    For  aught  that  appears,  his  interest  may  have  been 
merely  nominal,  and  of  much  less  value  than  $36. 

Sec.  60  of  the  Criminal  Code  provides:  ''  If  any  person 
shall  willfully  or  maliciously  set  fire  to,  or  bum  or  cause  to 
be  burned,  any  barrack,  stack  of  hay,  wheat^  lye^  oats, 
barley,  flax,  hemp,  or  fodder,  or  grain  of  any  kind,  or  any 
oom  crib  or  plaoe  wherein  corn  may  be  deposited,  or  any 
fence,  boards,  planks,  scantling,  rails,  tan  bark,  or  timber, 
the  property  of  another,  and  of  the  value  of  thirty-five 
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dollars  or  upwards,  every  person  so  ofTeiiding  shall  be  im- 
prisoned in  the  penitentiary  not  more  than  three  years  nor 
less  than  one  year/'     This  statute  is  copied  from  the  Ohio 
Criminal  Code,  and  similar  provisions  are  found  but  in  few 
states;  where  a  building  has  been  burned  it  is  sufficient  to 
allege  the  ownership  in  the  party  in  possession, for  the  rea- 
son that  the  offense  is  against  the  security  of  habitation. 
And  if  the  party  is  in  actual  possession  it  is  immaterial, 
whether  the  fee  is  in  him  or  not,  or  whether  another  has  a 
better  right  than  he  to  the  possession.  (2  Bish.  Cr.  Proc., 
sec  37;  Maxwell's  Cr.  Proc.,  111.)    When,  however,  it  is 
alleged  that  property  not  in   the  actual  possession  of  any 
one,  has  l^eeu  willfully  and  maliciously  burned,  the  own- 
ership must  be  truly  alleged.     The   proof,  therefore,  in 
this  case  fails  to  sustain  the  charges. 

The  instructions  are  as  follows: 

*'If  you  find  defendants  tendered  a  reasonable  doubt, 
Harry  Hoagland  and  defendant  Edward  Hoagland,  in  the 
county  of  Custer,  Nebraska,  on  or  about  August  25, 189(\ 
unlawfully,  willfully,  maliciously,  feloniously,  and  inten- 
tionally did  set  fire  to  and  burn  and  cause  thereby  cou8nme<i 
by  fire  four  stacks  of  wheat,  three  stacks  of  oats,  or  some 
part  thereof,  the  property  of  one  Alfred  Moody,  of  some 
value,  you  will  find  said  Edward  Hoagland  guilty.     And 
if  you  find  beyond  a  reasonable  donbt  the  said  Edwanl 
Hoagland  and  Harry  Hoagland,  or  either  of  them,  oooi- 
raitted  the  crime  of  setting  fire  to  said  stacks,  ur  some  of 
tliep,  as  averred  in  the  information,  and  you  further  fiml 
before  the  firing  of  said  stacks  of  wheat  and  oats,  or  aomo 
of  them,  by  said  Edward  Hoagland  and  Harry  Hoagland 
on  or  about  August  24,  1890,  said  defendant  Mortimer  £. 
Burger,  in  said  county  of  Custer,  unlawfully,  parpoadyiand 
feloniously  proceeded,  incited,  abetted^  and  aided  said  Htny 
Hoagland  atid  Edward  Hoagland  in  the  commission  of  the 
crime  of  burning  and  firing  the  said  stacks  as  aocased,  or 
some  part  of  them,  as  averred  in  the  information  in  this 
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case^  you  will  be  warraDted  in  finding  said  Burger  guilty* 
Though  Harry  Hoagland  is  mentioned  in  the  information 
you  will  not  consider  his  guilt  or  innocence,  as  he  has  been 
discharged  and  used  as  a  witness  pursuant  to  provisions  of 
flection  474,  Criminal  Code,  Nebraska.  If  you  entertain 
one  well  grounded,  reasonable  doubt  as  to  guilt  of  said  de- 
fendants you  will  acquit." 

These  are  all  the  instructions  found  in  the  record.  It 
will  be  observed  that  the  jury  were  instructed  that  if  they 
found  the  stacks  were  of  some  value  they  will  find  said 
£dward  Hoagland  guilty.  And,  in  substance,  that  if 
Berger  incited  Hoagland  to  burn  the  same,  that  they  would 
be  warranted  in  finding  him  guilty.  To  constitute  the  of- 
fense charged,  the  property  burned  must  be  of  the  value  of 
$S6  or  upwards.  This  element  is  entirely  left  out  in  the 
instructions.  It  will  be  observed,  too,  that  the  court  assumes 
the  guilt  of  the  accused.  The  instructions  commence  with 
the  statement '' If  you  find  defendants  tendered  a  reason- 
able doubt,"  etc.,  and  conclude,  *Mf  you  entertain  one  well- 
grounded,  reasonable  doubt  as  to  the  guilt  of  said  defend- 
ants you  will  acquit."  The  first  of  these  statements  shifts 
the  burden  onto  the  accused  to  raise  a  reasonable  doubt  of 
their  guilt,  whereas  the  rule  is  that  if  upon  all  the  evidence 
tiiere  is  reasonable  doubt  of  the  guilt  of  the  accused,  it  ia 
thedaty  of  the  jury  to  acquit.  The  errors  were  prejudicial 
to  the  accused.  The  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Reyersed  and  bemanded. 

The  other  judges  concur* 
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Jessb  Atwood  v.  J.  J.  Atwateb. 

[Filed  Apbil  7,  1892.] 

1.  Criminal  Law:  Findings:  Nncsssary  to  Support  Judg- 

ment. While  in  a  dvil  action  the  failure  of  the  oonrt  to  fiod 
the  facta  upon  which  the  judgment  is  predicated  la  ground  of 
error,  bat  does  not  render  the  Judgment  void,  yet  in  a  crimintl 
prosecution,  where  the  accused  has  pleaded  *'not  guilty/*  thers 
must  be  a  finding  or  yerdict  of  guilty  to  sustain  a  sentence. 

2.  ;  ;  FoBM.  Such  finding,  when  made  by  a  magistnte, 
need  not  necessarily  be  formal,  but  must  in  some  way  show 
cause  for  the  sentence. 

3.  Habeas  Corpua:  Ebbor  PBOCBEDiNoe.    Error  will  lie  on  the 

part  of  the  state  to  roTerse  an  order  discharging  a  prisoner  af^er 
conviction. 

Error  to  the  district  court  for  Saline  county.  Tried 
below  before  Morris,  J. 

Abbott  &  Abbott,  for  plaintiff  in  error: 

There  must  first  be  proof  of  corpus  delicti^  and  seoond, 
proof  connecting  the  defendant  therewith.  {In  re  Balcomj 
12  Neb.,  317;  In  re  Oarleton,  11  Id.,  99;  JEx  parU  Par- 
ker^ Id.,  309.)  The  police  judge,  thereforei  had  no  power 
to  commit  to  jail.  (Horr  &  Bemis  on  Municipal  Police 
Ordinances,  p.  4,  sec.  3.)  Plaintiff  in  error  is  entitled  to 
relief  by  habeaa  eorpua.  {Ex  parte  Mauley  19  Neb.,  273.) 

Oeorge  H.  Hoistings,  Attorney  Oeneral,  contra: 

Every  fact  necessary  to  sustain  a  judgment  of  the  court 
will,  on  review,  be  presumed  to  have  been  proven,  unless 
the  contrary  ia  plainly  shown.  {Shelton  v,  Dunn,  6  Ean., 
128;  Hefferlin  o.  Stuckslager,  Id.,  166.)  Error  lies  to 
review  haheoM  corpus  proceedings.  {Ex  parte  Fisher,  S 
Neb.,  311;  In  re  Baloom,  12  Id.,  317;  ^  parte  Mnson^ 
15  Id.,  512;  ExparU  Maule,  19  Id.,  273;  ExparU  Van. 
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HagaUy  25  O.  St.,  426;  Ex  parte  Shaw,  7  Id.,  81;  Ex 
parte  Goldsmith^  24  Kan.,  Idly  Dogge  v,  Staie,  21  Neb., 
277;  Holmes  v.  Jennison,  14  Pet.  [U.  S.],  540.) 

Maxwell,  Ch.  J. 

On  the  29th  day  of  July,  1889,  Jesse  Atwood,  a  citizen 
of  Crete,  was  charged  by  J.  J.  Atwater,  marshal  of  said 
city,  before  W.  T.  Buchanan,  police  judge,  with  violating 
city  ordinance  by  keeping  and  harboring  a  bitch  dog  with- 
out having  first  obtained  license  therefor.  Atwood  was  ar- 
rested on  a  warrant  i&sued  on  said  complaint  and  was  con- 
demned to  pay  a  fine  of  $2  and  costs,  in  default  of  which 
said  police  judge  issued  a  mittimus  ordering  his  imprison- 
ment in  the  city  jail  of  said  city,  there  to  remain  until 
discharged  in  due  course  of  law,  on  which  Atwood  was 
actually  confined  in  the  city  jail.  He  applied  to  the  county 
court  for  a  writ  of  habeas  corpus,  obtained  the  same,  and 
on  the  hearing  was  discharged.  The  state  prosecuted  error 
to  the  district  court,  where,  on  argument,  the  action  of  the 
oounty  court  was  found  to  be  erroneous  and  reversed. 
From  that  action  of  the  district  court  Atwood  prosecutes 
error  to  this.  The  record  of  the  police  judge  is  as. fol- 
lows; 

"In  Police  Court. 

"The  State  op  Nebraska,  Plaintiff,^ 

Jesse  Atwood,  Defendant.  ) 

"Complaint  for  keeping  and  harboring  one  bitch  dog 
within  the  city  of  Crete  without  first  obtaining  a  license 
therefor,  as  provided  by  the  ordinance  of  said  city  of 
Crete. 

"On  the  29th  day  of  July,  1889,  J.  J.  Atwater  filed 
bis  complaint  in  writing,  under  oath,  charging  Jesse  At- 
wood with  keeping  and  harboring  a  bitofa  dog  within  the 
city  of  Crete  without  first  obtaining  a  license.  Warrant 
issued  for  the  arrest  of  the  said  Jesse  Atwood  and  the 
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same  was  delivered  to  J.  J.  Atwater,  city  marshal.  On 
the  30th  day  of  July,  1889,  warrant  retarned,  indorsed  as 
follows,  to-wit: 

'''Received  this  warrant  on  the  30th  day  of  July,  1889. 
I  have  arrested  the  within  named  Jesse  Atwood  and  have 
his  body  now  before  the  court  this  30th  day  of  July,  1889. 
" '  (Signed)  J.  J.  Atwater,  MarshcUJ  " 

''The  complaint  was  then  read  to  the  said  defendant  and 
he  pleaded  not  guilty  as  charged  in  the  complaint.  The 
following  proceedings  were  then  had,  to-wit:  It  is  therefore 
considered  and  adjudged  by  me  that  the  defendant  pay  a 
fine  of  $2,  the  minimum  fine  fixed  by  the  ordinance  of  the 
city  of  Crete  for  such  offenses  and  refusal.  The  defendant 
is  also  required  to  pay  the  costs  of  this  case,  taxed  at  $4.30, 
and  committed  until  the  fine  and  costs  are  paid.  The  de- 
fendant refusing  to  pay  fine  or  costs,  I  therefore  issued  a 
mittimus  committing  him  to  the  jailer  of  the  city  of  Crete, 
and  delivered  the  same  to  J.  J.  Atwater,  city  marshal." 

Does  the  record  show  sufficient  to  authorize  the  police 
court  to  render  judgment?  The  language  is  "he  plead  not 
guilty  as  charged  in  the  complaint.  The  following  pro- 
ceedings were  then  had,  to-wit :  It  is  therefore  considered 
jind  adjudged  *  *  ♦  that  the  defendant  pay  a  fioe/' 
«tc.  There  can  be  no  mistake  about  this.  After  the  plea 
of  not  guilty,  the  court,  without  taking  testimony  or  find- 
ing him  guilty,  proceeded  to  impose  a  fine  with  aconditioD 
that  if  it  was  not  paid,  he  should  be  imprisoned.  In 
a  civil  action  where  a  jury  is  waived,  the  failure  of  the 
court  to  make  a  finding  is  ground  of  error  but  does  not 
render  the  judgment  void.  (Connelly  v,  Edgerton,  22  Neb., 
«3;  Doty  v.  Sumner,  12  Id.,  378.) 

In  StanseU  v.  Corning^  21  Mich.,  242,  it  was  held  that 
such  a  judgment  could  not  be  sustained.  The  case  is  com- 
pared to  that  of  a  judgment  in  an  action  where  there  was  a 
jury  trial  but  no  verdict.  There  is  much  force  in  the  de- 
cision of  the  Michigan  court,  and   were  the  question  an 
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origiDal  one  in  this  court,  it  might  perhaps  be  followed; 
but  if  a  charge  is  made  it  should  be  by  the  legislature. 

In  criminal  cases,  however,  we  have  been  unable  to  find 
a  single  case  where  the  judgment  was  sustained  without  a 
verdict  or  finding.  A  party  charged  with  an  ofiense  pleails 
not  guilty.  To  establish  his  guilt  evidence  must  be  intro- 
duced and  the  fact  of  guilt  determined  from  that  Other- 
wise it  would  be  in  the  power  of  an  arbitrary,  overbearing 
magistrate  to  condemn  a  prisoner  unheard.  It  is  the  duty 
of  such  magistrate  to  hear  all  the  evidence  offered  by  either 
party  and  then  find  that  the  charge  if  sustained  by  the 
proof  shows  his  guilt.  This  need  not  necessarily  be  ii> 
formal  language,  because  all  matters  of  mere  form  in  in- 
ferior courts  are  construed  very  liberally,  but  it  must  appear 
by  the  language  useil  that  the  magistrate  considers  the 
charge  sustained.  It  may  be  said  that  this  is  true  if  it  i» 
sought  to  review  the  case  on  error,  but  does  not  render  the 
judgment  void.  In  our  view,  however,  a  judgment  in  a 
criminal  case  without  a  verdict  or  finding  is  absolutely 
void. 

There  is  a  material  difference  in  the  issue  between  a 
civil  action  and  a  prosecution  for  an  ofiense.  In  the  one 
case  the  judgment  sought  is  merely  to  recover  certain 
money  or  property.  The  judgment  construed  with  the 
pleadings  will  ordinarily  show  the  exact  situation  of  the 
parties.  In  a  criminal  prosecution,  however,  the  guilt  or 
innocence  of  the  accused  is  in  issue,  and  the  verdict  or  judg- 
ment mustshow  jprima/ocie  that  the  charge  is  found  to  be 
true  to  authorize  the  court  to  impose  punishment.  This 
is  a  power  liable  to  abuse,  and  should  be  carefully  guarded* 
There  must  be  a  finding  or  verdict  in  a  criminal  case  to 
authorize  the  magistrate  or  court  to  impose  punishment, 
and  a  judgment  rendered  without  such  finding  or  verdict 
is  void.  Error  lies  on  the  part  of  the  state  to  reverse  an 
order  dischai^ing  a  prisoner  who  has  been  convicted.  {Ear 
parte  James  Collier ^  6  O.  St.,  5o ;  Ex  parte  Wames,  Neb» 
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Sapreme  Coart^  not  reported ;  Holmts  v.  Jennison,  14  Pet. 
[U.  SI,  640;  Maxw.,  PI.  &  Pr.  [6th  Ed.],  759.)  The  action 
of  the  ooonty  jadge  and  the  district  court  is,  therefore,  re- 
viewable. The  jadgment  of  the  district  oourt  is  reversed 
and  the  prisoner  discharged. 


Judgment  aooordinglt. 


The  other  judges  concur. 


,  M  406 

51  761 

34  406 

d58  431 

58  594 


G.  H.  SsARP  V.  J.  H.  Browk. 

[Filed  April  7, 1892.] 

1.  Srror  Proceedings:  Time:  Bulk  Changed.    ProoeediD^i  in 

error  In  the  sapreme  oonrt  may  be  oommenoed  within  one  jear 
from  the  time  the  motion  for  a  new  trial  is  OTermled.  AOeii- 
beek  V.  TarkinffUmt  14  Neb.,  430,  OTermled. 

2.  Diatriot  Ctourt:  Adjoubkment:  Evidsncb.    A  canae  In  the 

aoYenih  district  was  submitted  to  the  Jadge  of  the  ninth  diatrici 
and  by  him  taken  ander  adyisement  and  held  for  many  months, 
and  a  decision  rendered  at  a  time  to  which  it  was  claimed  the 
oonrt  had  been  acUonmed.  No  Jonmal  entry  showing  sach  ad- 
Jonmment  was  prod  need,  and  the  affidayits  were  too  nncertaio 
to  Jostify  the  ooart  in  holding  that  there  was  an  adjonmed  term* 

3.  Tax  Deeds:  Redemption.    Upon  the  record  presented, M^, 

that  the  tax  deeds  did  not  oonyey  the  title  to  the  land,  and  the 
plaintiff  would  haye  the  right  to  redeem  apon  piling  the  taxes 
dne,  with  interest  thereon. 

4.  Diamisaal  Without  Prejudice.    After  a  canse  is  sabmitfed 

to  the  ooart  the  right  of  the  plaintiff  to  dismus  the  cause  with- 
out prejudice  without  leave  of  court  is  at  an  end. 

Error  to  the  district  court  for  Pierce  county.    Tried 
below  before  Tiffany,  J. 

C.  C.  McNiah,  J.  C.  Crawford,  and  M.  McLaughlin^  for 
plaintiff  in  error,  cited :  Kinporta  v,  Hatcson,  2  S.  £•  B^P* 
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[W.  Va.],  86 ;  Manning  v.  Mathews,  24  N.  W.  Rep.  [la.], 
271 ;  Braum  v.  KimbaU^  4  Kan.,  422;  Cox  v.  Slate,  2  Pac. 
Rep.  [Kan.],  165. 

H.  C.  Srome,  contra,  cited :  Candy  v.  State,  8  Neb., 
484;  Drake  V.  State,  14  Id.,  539 

Maxwell,  Ch.  J. 

The  cause  of  action  is  set  forth  in  the  petition  as  fol- 
lows: 

**  First — That  the  plaintiff  is  the  owner  of  the  aouth- 
west  quarter  of  section  11,  township  27  north,  of  range  3, 
west  in  Pierce  county,  Nebraska,  and  that  he  derived  title 
bj  deed  from  Clarissa  Brown  (a  widow),  who  derived  title 
to  the  same  by  patent  from  the  United  States. 

'•  Second— That  in  the  years  1873,  1874,  1875,  1876, 
1877,  1878,  1879, 1880, 1881,  1882,  and  1883,  the  county 
olerk  of  Pierce  county,  Nebraska,  made  out  the  tax  roll 
for  each  of  said  years  and  placed  thereon  said  real  estate 
for  taxation,  and  did  place  and  charge  against  said  real 
estate  for  each  of  said  year's  taxes. 

«  Third— That  on  the  2d  day  of  March,  1875,  H.  R. 
Mewis,  then  the  treasurer  of  said  Pierce  county,  Nebraska, 
without  authority  of  law  and  without  having  published  a 
notice  of  the  sale  thereof  as  required  by  law,  proceeded 
to  sell  at  private  sale  plaintiff's  said  real  estate,  for  the 
delinquent  taxes  for  the  year  1873,  and  sold  the  same  to 
James  H.  Brown,  the  defendant  herein,  for  the  sum  of 
^25.96,  and  executed  and  delivered  a  pretended  certificate 
of  purchase  for  said  land. 

''Fourth — Said  plaintiff  says  that  sale  of  said 'land  and 
the  certificate  of  purchase  issued  as  aforesaid  are  void  for 
the  following  reasons,  to-wit : 

'*  1.  That  said  land  was  never  listed  and  assessed  as  re- 
quired by  law. 

''  2.  Said  land  was  never  advertised  for  sale  as  required 
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by  law,  and  a  return  made  to  said  treasurer  of  such  adver- 
tisement and  the  same  filed  and  retained  by  said  treasurer 
as  required  by  law. 

'^3.  Said  land  was  sold  for  more  taxes  than  the  amount 
charged  against  tlie  same  by  the  county  clerk  and  placed 
on  the  tax  list  for  the  year  1873,  and  the  lawful  interest^ 
penalty,  and  charges  against  the  same. 

''4.  That  said  certificate  does  not  show  where  the  land 
was  sold. 

**  5.  That  said  certificate  includes  a  void  tax. 

''6.  That  by  the  terms  of  said  certificate  the  owner  was 
not  allowed  two  years  in  which  to  redeem  said  land. 

'*  7.  That  there  never  was  any  equalization  by  the  board 
of  county  commissioners  as  a  board  of  equalization  as  re- 
quired by  law. 

^'8.  That  the  certificate  does  not  contain  a  recital  that 
the  land  bad  been  previously  offered  for  sale  for  such  taxes 
at  public  sale  and  not  sold  for  want  of  bidders. 

**  9.  That  said  certificate  fails  to  show  that  personal  prop- 
erty was  first  exhausted,  or  that  the  owner  of  the  land  had 
no  such  property. 

''  Fifth — that  afterwards,  on  or  about  the  27th  day  of 
August,  1879,  one  Chas.  Apfel,  then  treasurer  of  Pierce 
county,  Nebraska,  upon  the  presentation  of  said  certificate, 
and  u{K»n  the  demand  of  said  defendant,  said  treasurer  is- 
sued and  delivered  to  said  defendant  a  treasurer's  deed  for 
said  land. 

"  Sixth — That  said  treasurer's  deed  is  void  for  the  fol- 
lowing reasons,  to-wit: 

*'l.  That  the  certificate  of  purchase  upon  which  said 
deed  was  issued  is  void  for  the  reasons  set  forth  in  para- 
graph four  of  this  petition. 

^'  2.  That  no  notice  was  given  the  owner  of  the  time 
when  the  right  of  redemption  would  expire  as  required 
by  law. 

'^3.  That  said  deed  shows  upon  its  face  that  said  land 
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was   sold  for  a  larger  amouut  of  money  than  the  taxes 
charged  against  the  same  with  interest  and  oosts. 

'^  4.  That  said  deed  purports  to  have  been  issued  on  a 
private  sale  certificate  and  does  not  contain  a  recital  that 
the  land  had  been  previously  offered  for  sale  for  such 
taxes  at  public  sale,  and  not  sold  for  want  of  bidders,  as 
required  by  law. 

^*  5.  That  said  deed  fails  to  show  that  personal  property 
was  first  exhausted,  or  that  the  owner  of  the  land  had  no 
such  property. 

^'6.  That  said  deed  is  void  for  divers  other,  reasons 
which  appear  upon  the  face  of  said  deed. 

'^7.  That  said  plaintiff  is  ready  and  willing  to  pay  his 
just  and  lawful  taxes  with  interest  and  penalties  provided 
by  law. 

^'  Wherefore  said  plaintiff  prays  that  said  tax  deed  be 
declared  null  and  void,  and  that  said  plaintiff  may  be  per- 
mitted to  pay  his  lawful  taxes  with  interest  thereon,  and 
that  the  cloud  cast  upon  plaintiff's  title  to  said  real  estate 
by  reason  of  said  deed  may  be  removed,  and  plaintiff's 
title  to  said  real  estate  be  quieted,  and  for  such  other  and 
fartlier  relief  as  is  just  and  equitable.'' 

To  this  |)etition  the  defendant  filed  an  answer  as  follows : 

**  Now  comes  the  defendant  and  for  answer  to  plaintiff's 
])etition  herein : 

"  Finjt — Denies  each  and  every  allegation  in  said  petition 
contained. 

'^Second — And  for  further  answer  and  defense  herein, 
defendant  alleges  that  more  than  three  years  has  elapsed 
since  the  treasurer's  deed  in  said  petition  mentioned  was 
made  and  recorded,  and  the  cause  of  action  is  barred  by 
the  statute  of  limitations,  which  fact  also  appears  by  the 
allegations  in  plaintiff's  petition." 

Various  proceedings  were  had,  among  others  a  submis- 
sion of  the  cause  to  the  district  court  and  briefs  to  be  filed 
in  sixty  days.     Afterwards,  the  plaintiff  sought  to  dismiss 
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the  cause  and  filed  a  motion  to  that  effect,  which  does  not 
seem  to  have  been  entertained  by  the  court.  In  this  there 
was  no  error.  A  plaintiff  may  dismiss  his  cause  without 
prejudice,  where  no  affirmative  relief  is  sought  by  the  de- 
fendant, at  any  time  before  it  is  finally  submitted  to  the 
court.  (Code,  sec.  430a;  HatrU  r.  Oronk,  17  Neb.,  475.) 
But  after  a  cause  has  been  subpitted  to  the  court,  the 
power  of  the  plaintiff  to  dismiss  without  prejudice  is  at  an 
end.  The  canae  originally  was  submitted  to  the  judge  of 
the  ninth  district  on  the  9th  day  of  June,  1 886.  Great 
delay  seems  to  have  prevailed,  and  no  decision  was  made 
until  December  13,  1887,  when  said  judge  appeared  in 
Pierce  county,  apparently  at  the  request  of  some  of  the  de- 
fendant's attorneys,  and  so  far  as  appears  without  notice  to 
plaintiff's  attorney,  and  rendered  judgment  confirming  the 
defendant's  title  to  the  land  in  question  and  dismissing  the 
plaintiff's  petition.  No  decree  seems  to  have  been  entered 
until  April  24,  1888.  The  plaintiff  thereupon  filed  a  mo- 
tion for  a  new  trial,  which  is  stated  to  have  been  overruled 
on  that  day,  but  the  filing  shows  was  not  decided  until 
September  3,  1888,  when  it  was  overruled.  A  motion 
for  a  new  trial  was  also  overruled  on  the  8th  day  of  July, 
1890.  The  transcript  was  filed  in  this  court  August  27, 
1890.  A  motion  is  now  made  to  dismiss  because  the 
transcript  was  filed  more  than  one  year  after  the  rendition 
of  final  judgment.  In  HolUnbeck  v,  Tarkingtony  14  Neb., 
430,  it  was  held  that  th'e  transcript  must  be  filed  within 
one  year  from  the  date  of  the  judgment,  without  r^rd  to 
the  time  when  the  motion  for  a  new  trial  was  overruled, 
and  this  ruling  is  now  insisted  upon  here.  In  that  case 
this  court  cited  and  approved  that  of  Ham  v.  St.  Louis  Pub* 
lie  Schools,  34  Mo.,  181.  We  are  satisfied,  however,  that 
both  of  the  cases  cited  place  too  narrow  a  oonstrucfcion 
npon  the  Code,  and  this  case  fairly  illustrates  the  injastioe 
of  the  rule  where  the  rulingon  both  motions  seems  to  have 
been  greatly  delayed.     We  are  satisfied  that  justice  will 
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be  promoted  by  holding  that  final  judgment  will  date  from 
the  time  a  motion  for  a  new  trial  is  overruled  and  final 
judgment  in  fact  rendered.  The  motion  to  dismiss^  there- 
fore^ cannot  be  sustained. 

A  considerable  part  of  the  record  is  taken  up  with  affi* 
davits  tending  to  show  the  authority  of  the  judge  of  the 
ninth  district  to  render  the  judgment  in  question  in  Pierce 
county  in  the  seventh  district  on  December  13,  1887.  No 
journal  entry  is  produced^  tending  to  show  an  adjournment 
of  court  to  that  time,  and  the  affidavits  upon  that  point 
are  conflicting,  so  that  upon  the  evidence  in  the  record 
there  is  a  failure  of  proof  to  show  the  authority  of  such 
judge  to  render  the  judgment  in  question,  and  it  could  not 
take  effect  until  a  subsequent  regular  term  of  the  court. 

Upon  the  merits  of  the  case  it  is  very  evident  that  the 
court  erred ;  that  the  tax  deeds  in  question  were  void  upon 
their  face  and  the  court  should  have  so  held  and  permitted 
the  plaintiff  to  pay  the  taxes  and  interest  thereon.  The 
judgment  of  the  district  court  is  reversed  and  the  cause  re- 
manded to  the  district  court  with  directions  to  enter  a  de- 
cree for  plaintiff,  upon  his  paying  the  amount  of  taxes  due 
the  defendant,  with  interest  thereon. 

Judgment  accordinolt. 

The  other  judges  concur. 


Sandwich  Mfg.  Co.  v.  G.  E.  Feary  et  al, 

[Filed  April  7,  1892.] 

1.  Sale :  Warranty  :  Waivbb  of  Defects.  A  written  warraoty 
of  a  reaper  oontaioed  these  provisioDa:  '*If  on  starting  a  machine 
it  should  in  any  way  proye  defective,  or  fail  to  work,  the  par- 
chaser  shall  giye  prompt  written  notice  to  the  agent  from  whom 
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he  pnrcbaaed  it,  and  allow  safficieut  time  for  a  person  to  be  aent 
to  put  it  in  order,  and  the  defectire  part,  if  any,  replaced,  the 
pnrchaser  rendering  neoeesary  and  friendly  aniatance."  Beld, 
That  a  anbetantial  compliance  with  tbeee  provisions  was  neces- 
sary to  entitle  the  purchaser  to  rescind  the  contract  and  return 
the  machine. 

2.  :  ■ ;  .     That  the  manufacturers  had  acted  with 

reasonable  promptness  after  notice  of  the  defect,  in  sending  ex- 
perts to  adjust  the  machine  and  put  it  in  running  order,  and 
that  the  refhsal  of  the  purchaser  to  permit  them  to  adjust  the 
machine  and  put  it  in  order  was  a  waiver  of  the  defects. 

Error  to  the  district  court  for  Sewanl  county.  Tried 
below  before  Norval,  J. 

NorvcU  Bros,  &  Lowkyj  and  LeeseA  Stewart^  for  plaintiff 
in  error. 

R,  P.  Anderson f  and  D.  C,  McKillip,  contrc^ 

Maxwell,  Ch.  J. 

This  case  was  before  this  court  in  1887  and  is  reported 
in  22  Neb.,  53,  the  judgment  of  the  court  below  being  re- 
versed. On  the  second  trial  of  the  cause  the  jury  found 
that  the  plaintiff  had  no  cause  of  action,  and  a  motion  for 
a  new  trial  having  been  overruled  judgment  was  entered 
on  the  verdict.     The  order  for  the  machines  is  as  follows: 

"Sandwich  Harvester  and  Appleby  Binder. 

"  Order  for  Harvesting  Machines^  Sandwich  Mfg,  Co, 

''Please  send  me  two  of  Sandwich  Reliance  Harvester 
and  A])plcby  Binders,  six  feet  cut,  including  usual  extras, 
to  be  siiipped  to  Seward  on  or  before  the  first  day  of  July, 
care  of  G.  Babson,  Jr.,  at  Seward,  for  which  I  agree  to  pay 
you  or  your  agent  the  sum  of  four  hundred  and  eighty 
dollars  as  follows:  Cash,  $480,  when  the  machine  has  been 
tested  and  found  to  do  good  work.  If  all  the  notes  given 
for  the  above  machine  are  paid  in  full  on  or  before  Septem- 
ber 1^  1883,  said  notes  shall  be  subject  to  a  discount  of  (if 
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Iiarvestor  and  binder  combined)  ten  per  cent.     If  reaper, 

mower,  harvester,  reaping  or  binding  attachments^  five  per 

cent  from  their  face  value,  and  ^hall  draw  no  interest. 

No  discount  will  be  allowed  on  partial  payments^  until  the 

last  note  is  paid.     I  further  agree  to  receive  said  machine 

on  arrival  and  pay  freight  and  charges  from  Hoosick  Falls, 

N.  Y.,  and  to  give  satisfactorily  secured  note  or  notes  fpr 

the  deferred  payment.     Settlement  to  be  made  before  the 

delivery  of  the  above  mentioned  machines. 

"  Postoffice  address,  Seward. 

"Date,  June  25,  1883. 

"G.  E.  Feary. 

"  R.  B.  Feary. 

"G.  Babson,  Jr.,  AgL** 

The  defendants  in  their  answer  admit  the  contract^  but 
say  that  it  was  not  to  be  binding  until  the  machines  had 
been  fully  tested  and  found  to  do  good  work,  and  that 
they  did  not  do  good  work.  They  also  pleaded  a  warranty 
as  follows : 

"  The  Sandwich  harvesting  machines  are  warranted  to  be 
well  made  of  good  material,  and  durable  with  proper  care. 
The  reaper  and  mower  is  warranted  to  be  capable  of  cut- 
ting an  acre  of  grain  or  grass  per  hour  with  one  team. 
The  Junior  harvester  and  binder  is  warranted  capable  of 
cutting  and  binding  in  a  workmanlike  manner  from  ten  to 
fifteen  acres,  and  the  Senior  harvester  and  binder  from 
twelve  to  eighteen  acres  per  day,  with  sufficient  team.  If, 
upon  starting  the  machine,  it  should  in  any  way  prove  de- 
fective or  fail  to  work,  the  purchaser  shall  give  prompt 
written  notice  to  the  agent  from  whom  he  purchased  it, 
and  allow  sufficient  time  for  a  person  to  be  sent  to  put  it  in 
order,  and  the  defective  part,  if  any,  replaced  (the  pur- 
chaser rendering  necessary  and  friendly  assistance).  If  it 
then  cannot  be  made  to  work  the  machine  shall  be  returned 
by  the  purchaser  free  of  charge  to  the  place  where  received, 
and  the  payment  of  money  or  note  will  be  refunded,  ending 
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all  further  responsibility  on  the  part  of  either  party.  Con- 
tinued possession  of  the  machine,  or  failure  to  give  notice, 
as  abovei  shall  be  deemed  conclusive  evidence  that  the  ma- 
chine fills  the  warranty.  Sandwich  Mfo.  Co., 

"Saiidwkhf  III. 
The  testimony  shows  the  machines  were  to  be  delivered 
abqut  July  1,  but  that  they  failed  to  arrive  until  about  the 
7th  of  that  month;  that  on  the  Monday  following — ^the 
9th  of  that  month — the  agent  of  the  plaintiffs  sent  two 
men  to  the  defendant's  reaidence  to  assist  in  setting  up  the 
machines.  Tlie>e  men  did  not,  so  far  as  appears,  claim  to 
be  experts  nor  to  be  able  to  remedy  defects  in  a  machine. 
Between  3  and  4  o'clock  the  defendant  started  the  machine 
in  a  piece  of  barley,  about  fifteen  acres  in  extent,  and  went 
three  times  around  it.  The  grain  seems  to  have  been 
quite  green  and  in  places  quite  short,  and  there  was  diffi- 
culty in  adjusting  the  reel  and  causing  the  elevator  to 
carry  the  grain  in  a  proper  manner  to  the  binder.  Judg- 
ing from  the  action  of  the  parties  the  grain  was  considered 
too  green  to  cut  and  further  effort  in  that  direction  was 
deferred  until  Wednesday,  the  11th  inst.,  when  the  de- 
fendant cut  twice  around  the  field,  but  claims  to  have  had 
no  better  success  than  on  the  preceding  Monday.  He  testi- 
fies, in  effect,  that  the  difficulty  was  the  failure  of  the  machine 
to  elevate  and  bind  the  grain  properly.  The  first  notice 
given  by  the  defendant  to  the  agent  of  the  plaintiff  was 
on  Wednesday  evening,  the  11th  iust.  This  was  verbal. 
The  company  at  that  time  had  in  its  employment  an  ex- 
pert named  James,  who,  during  the  harvest,  seems  to  have 
spent  his  time  in  testing  and  putting  machines  in  order. 
This  expert  was  in  the  neighborhood  of  Ulysses.  The 
ngent  sought  to  reach  James  by  telegraph,  but  being  una- 
ble to  do  so,  he,  early  next  morning,  drove  to  Ulysses, 
reaching  there  about  6:30  A.  M.  He  then  found  that 
James  was  at  the  farm  of  Mr.  Cook,  about  ten  miles  west 
of  Ulysses.     The  agent  procured  a  fresh  team  and  sent  to 
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Cook's  place  for  James^  who  reached  Ulysses  about  11  A. 
M.  James  and  G.  P.  Reynolds,  a  machine  man  of  Ulys- 
seSy  drove  at  onoe  to  the  farm  of  the  defendant  and  readied 
there  about  1  o'clock  P.  M.  They  found  that  the  defend- 
ant Q.  E.  Feary  had  gone  to  Staplehurst  to  bring  out 
some  machinery.  They  followed  him  to  Staplehurst  and 
reached  there  soon  afler  he  did.  They  informed  the  de- 
fendant of  the  purpose  of  their  call  upon  him^  viz.,  to  put 
the  machine  in  order.  They  assured  him  that  they  could 
put  the  machine  in  order  and  make  it  do  good  work.  He 
refused  to  permit  them  to  put  the  machine  in  order  or  to 
go  on  his  place  except  to  take  the  machine  away.  On  the 
13th  of  that  month  one  of  the  machines  was  hauled  by 
the  defendant  near  the  place  of  business  of  the  plaint- 
iff's agent  and  left  there,  the  agent  refusing  to  receive  it. 
The  other  seems  to  have  been  disposed  of  in  the  same 
manner. 

Now  will  any  one  contend  that  the  purchaser  complied 
with  the  terms  of  the  warranty  that  if,  upon  starting  the 
machine,  it  should  in  any  way  prove  defective  or  fail  to 
work^  the  purchaser  shall  give  prompt  written  notice  to 
the  agent  from  whom  he  purchased  it,  and  allow  sufficient 
time  for  a  person  to  be  sent  to  put  it  in  order,  and  the  de- 
fective part,  if   any,  replaced,  the  purchaser  rendering 
necessary  and  friendly  assistance?     In  all  these  particulars 
the  defendants  wholly  failed  to  perform  on  their  part,  yet 
they  were  conditions  precedent  to  their  right  to  rescind  the 
contract  and  return  the  machines.     A  manu&cturer  is  en- 
titled to  fiiir  treatment.     The  fact  is  well  known  that  many 
persons  are  unacquainted  with  machinery,  and,  therefore, 
are  unable  to  put  a  machine  in  order  or  even  keep  it  in 
good  working  order,  hence  many  manufacturers  keep  ex- 
perts near  at  hand  to  make  repairs,  correct  defects^  or 
simply  put  a  machine  together  properly,  so  that  it  will 
perform  good  work.     Now,  presumably  the  machines  in 
question  were  capable  of  doing  all  that  was  claimed  for 
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them,  and  it  is  pretty  evident  that  defendants  so  believed  or 
they  would  have  permitted  James  and  Reynolds  to  adjust 
the  machines.  If,  after  such  adjustment,  the  machine  had 
failed  to  do  good  work  the  defendants  would  have  been 
entirely  relieved  from  the  contract.  Having  failed  to 
comply  on  their  part  they  are  liable  for  the  price  of  the 
machines.  A  supplemental  answer  was  filed  setting  forth 
that  the  plaintiff  had  accepted  the  machines  so  returned, 
and  thereby  ratified  the  return  of  the  same.  There  is  an 
entire  failure  of  proof,  however,  to  show  any  authority  of 
the  agent  to  receive  the  machines,  or,  indeed,  any  sufficient 
proof  that  any  attempt  to  receive  them  had  been  made. 
Upon  the  testimony  before  as  the  plaintiff  is  entitled  to 
judgment  for  the  amount  of  its  claim.  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 

Post  J.,  concun*. 

NoRVAL,  J.,  took  no  part  in  the  above  opinion. 


M.  T.  Patrick,  appellee,  v.  Olop  Paulson  et  al., 

APPELLANTS. 

[Filed  April  7,  1892.] 

Chattel  Mortgages:  Priorities:  Rbcording.  A  chattel  mort- 
gage was  made  October  18,  1688,  aod  filed  for  reoord  Deoem- 
ber  21, 1888,  at  1:15  P.  M.  On  December  18,  1888,  the  same 
mortgagor  made  a  second  mortgage  on  the  same  and  other 
property  to  secnre  certain  snreties  who  had  signed  his  notes. 
This  mortgage  was  filed  for  reoord  five  minates  after  the  first 
In  a  contest  between  the  mortgagees  it  did  not  appear  that  tiie 
second  mortgagees  had  paid  any  actaal  consideration  therefor. 
Held,  That  to  entitle  them  to  priority  it  must  be  made  to  ap- 
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pear  that  bot  for  the  &ilare  of  the  first  mortgagee  to  file  his 
mortgage  for  record  they  woald  not  have  become  snretiee  for  the 
mortgagor;  that  he  was  inaoWent  and  that  they  would  be  com- 
pelled to  pay  the  debt 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Wakeley,  J. 

Charles  W,  Haller,  for  ap|)ellants: 

The  tliree  appellants  are  purchasers  in  good  faith 
(Atdtman  v.  Patterson,  14  Neb.,  58;  Bishop,  Contr.,  sees. 
748,  753;  Bank  v.  Ellis,  30  Minn.,  270;  De  Courcey  v. 
Chains,  21  N.  J.  Eq.,  357;  Lowe  v.  Wing,  56  Wis.,  31 ; 
Rockwell  V.  Humphrey,  57  Id.,  410),  and  for  value. 
{Thurmanv.  Stoddard,  63  Ala.,  336;  Fellows  v.  Prentiss, 
^  Denio  [N.  Y.],  512;  Appleton  v.  Parker,  15  Gray 
[Mass.],  173;  KiUle  v.  Wilscm,  7  Neb.,  76;  Daniel,  Neg. 
Inst.,  sees.  1272,  1273,  1329;  Bishop,  Contr.,  sees.  185, 
187,  384;  Brandt,  S.  &  G.,  sees.  316,  317,  318;  Weed  S. 
J/.  Co.  V,  Oberreich,  38  Wis.,  325;  Robinson  v.  Dale, 
M.,  330;  Norton  V.  Roberts,  4  T.  B.  Mon.  [Ky.],  491, 
434;  Myers  v.  WeUes,  5  Hill  [N.  Y.],  463;  Oould  v. 
Robson,  8  liast  [Eng.],  576;  Scarborough  v,  Harris,  1 
Bay  [S.  Car.],  177;  Wolf  v.  Fink,  I  Psi.  8t.,  43d ;  WhUing 
V,  Sullivan,  7  Mass.,  107;  Slagle  v.  Pow,  41  O.  St.,  603; 
Russell  V,  La  Roque,  11  Ala.,  352;  La  Rogue  v.  Russell, 
7  Id.,  798.)  Purchasers  in  good  faith  and  for  value  will 
liold  against  prior  incumbrances.  (Comp.  Stats.,  ch.  32,  sec. 
14.) 

Jeffrey  &  Rich,  contra : 

No  new  consideration  was  advanced  by  the  three  appel- 
lants and  they  are  not,  therefore,  bona  fide  incumbrancers 
within  the  meaning  of  the  statute.  (Jones,  Chat.  Mortg., 
iiecs.  312,  313,  247;  Kohl  v.  Lynn,  34  Mich.,  360;  Peo- 
ples Sav.  Bk.  V.  Bales,  120  U.  S.,  566,  569;  Randolph, 
Com.  Pa.,  sec.  462.) 
30 
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Maxwell,  Ch.  J. 

This  is  a  contest  for  priority  between  mortgagees  of  chat- 
tels.    The  court  below  found  the  issues  in  favor  of  the 
plaintiff,  from  which  the  defendants  appeal.     It  appears 
from  the  record  that  on  the  16th  day  of  October,  1888,  the 
mortgage  to  the  plaintiff  was  executed  which  was  filed  for 
record  December  21,  1888,  at  one  o'clock  and  fifteen  min- 
utes P.  M.     The  appellant's  mortgage  is  dated  December 
18,  1888,  and  was  filed  for  record  December  21,  1888, 
at  one  o'clock  and  twenty  minutes  P.  M.     The  testimony 
shows  that  the  last  mortgage  was  given  to  secure  the  de- 
fendants Ekdalil,  Frostrom,  and  Nelson,  who  had  become 
sureties  for  Paulson  on  five  notes  of  $500  each.     This  se- 
curity is  in  the  form  of  a  note  for  $2,500  secured  by  two 
mortgages,  one  upon  certain  real  estate  and  the  other  npou 
the  chattels  in  controversy. 

It  is  claimed  on  behalf  of  the  appellants  that  the  plaint- 
iff's chattel  mortgage  is  absolutely  void  as  against  the  ap- 
pellee's because  not  filed  for  record  before  the  18th  day  of 
December,  1888. 

Section  14,  chapter  32,  Compiled  Statutes,  provideB: 
*^  Every  mortgage  or  conveyance  intended  to  operate  as  a 
mortgage  of  goods  and  chattels  hereafter  made  which  shall 
not  be  accompanied  by  an  immediate  delivery  and  be  fol- 
lowed by  an  actual  and  continued  change  of  possession  of 
the  things  mortgaged,  shall  be  absolutely  void  as  against 
the  creditor  of  the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagors  in  good  faith,  unless  the  mort- 
gage, or  a  true  copy  thereof,  shall  be  filed  in  the  office  of 
the  county  clerk  of  the  county  where  the  mortgagor  execut- 
ing the  same  resides,  or  in  case  he  is  a  nou-resident  of  the 
state,  then  in  the  office  of  the  clerk  of  the  county  where  tbe 
property  mortgaged  may  be  at  the  time  of  executing  snob 
mortgage,  and  such  clerk  shall  indorse  on  such  instrument 
or  copy  the  time  of  receiving  the  same  and  shall  keep  tlie 
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same  in  bis  office  for  the  inspection  of  all  persons;  and 
such  mortj^ge  or  instrument  may  be. so  filed,  although  not 
acknowledged,  and  shall  be  valid  as  if  the  same  were  fully 
spread  at  large  upon  the  records  of  the  county.?' 

The  proof  fails  to  show  that  the  appellants  belong  to 
either  class  named.  They  are  not  bona  fide  purchasers^  as, 
so  far  as  appears,  they  have  paid  nothing  for  the  property. 
It  is  true  they  are  liable  as  sureties,  but  this  alone  will  not 
give  them  priority  over  the  plaintiff  unless  it  is  also  made 
to  appear  that  in  consequence  of  the  plaintiff's  neglect  to  file 
his  mortgage  they  were  induced  to  accept  the  second  mort- 
gage and  become  sureties  for  Paulson ;  that  he  is  insolvent 
and  that  the  remaining  security  was  insufficient  and  that 
they  would  be  compelled  to  pay  the  notes.  This  the  proof 
fails  to  show.  They  are  not  therefore  in  a  condition  t» 
complain.     The  judgment  is  right  and  is 


Affirmed. 


The  other  judges  concur. 


Martha  M.  Ish,  appfij.ee,  v.  J.  B  Finlay,  appel- 
lant. 

[Filed  Apbil  7, 1892.] 

1.  Fraudulent  Representations :  Reyibw.    Where  fraudulent 

lepTesentations  are  relied  on  as  a  defense  to  an  action,  the  same 
most  be  proven  by  a  clear  preponderance  of  the  evidenoe. 

2.  :  .     Evidence  examined,  And  M4,  to  Jiutify  the  find- 

ingiB  of  the  trial  oonrt 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Wakeley,  J. 
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E.  IV.  Siinerai,  IT.  A.  Itedick,  and  •/.  T.  Caihera,  ior 
api>ellant. 

Kennedy  A  OUbert,  contra, 

NORVAL,  J. 

Ou  the  3d  day  of  September,  1887,  plaintiff  and  ap- 
pellee Martha  M.  Ish,  as  guardian  of  James  C.  Ish,  a 
minor,  in  pursuance  of  a  license  granted  to  her  hy  one  of 
the  judges  of  the  district  court  of  Douglas  county,  sold  at 
public  auction  to  appellant  for  the  sum  of  $8,400  the  follow- 
ing  real  estate^  owned  by  said  minor  and  situate  in  said 
county,  to-wit:  Beginning  at  a  point  2,504}  feet  north  of 
the  southeast  corner  of  the  west  half  of  the  southwest 
quarter  of  section  10,  in  township  15  nprth,  range  13  east, 
thence  north  135^  feet  to  the  north  line  of  said  quarter 
section,  thence  west  325  feet,  thence  south  135^  feet,  thence 
east  326  feet  to  the  place  of  beginning,  containing  one 
acre  of  land,  more  or  less.  One-third  of  the  purchase 
money  was  paid  in  cash,  and  the  remaining  two-thirds 
was  to  be  secured  by  mortgage  upon  the  property.  Sub- 
sequently the  sale  was  reported  to  and  confirmed  by  said 
court,  and  appellee  executed  and  delivered  a  deed  to  the 
appellant  of  said  premises.  To  secure  the  balance  of  the 
purchase  price  the  defendant  on  the  22d  day  of  September, 
1887,  executed  and  delivered  to  plaintiff,  as  such  guardian, 
liis  two  promissory  notes,  each  for  the  sum  of  $2,800,  with 
interest  at  eight  per  cent,  due  in  one  and  two  years,  re- 
spectively, which  notes  were  secured  by  a  mortgage  on  the 
above  described  real  estate.  The  defendant  having  fiiiled 
to  pay  said  notes  at  maturity,  this  suit  was  brought  to 
foreclose  the  mortgage. 

The  defendant  filed  an  answer  alleging,  in  effect,  that 
prior  to  the  granting  of  the  license  to  said  guardian  to  sell 
said  land,  about  one-third  of  the  premises  had  been  con- 
demned by  the  city  of  Omaha  for  streets,  which  fiict  said 
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guardian  fraudulently  oonoealed  from  defendant,  yet  she 
sold  the  entire  tract,  including  the  portion  so  appropriated 
by  the  city  for  streets;  that  plaintiff  falsely  and  fraudu- 
lently represented  that  said  premises  contained  one  acre  ot 
ground,  while,  in  fact,  the  quantity  was  one-third  less ; 
that  defendant  made  such  purchase  under  a  mistake  and 
misconception  as  to  the  boundaries  and  quantity  of  said 
profierty. 

The  plaintiff  replied,  denying  all  allegations  of  fraud. 
The  oourt  found  that  there  were  no  fraudulent  representa- 
tions nor  concealment  upon  the  part  of  the  plaintiff  rela- 
tive to  the  condition  of  the  property  at  the  time  of  the  sale, 
and  a  decree  of  foreclosure  was  entered  in  favor  of  the 
plaintiff  for  the  full  amount  of  the  notes,  which  the  mort- 
gage was  given  to  secure. 

It  is  urged  that  the  findings  of  the  district  court  are  not 
sustained  by  the  evidence.  The  testimony  is  not  volumi- 
nous. 

There  is  no  dispute  that  prior  to  the  guardian's  sale  the 
city  authorities  of  Omaha  extended  Twentieth  street  on 
the  east  and  Locust  street  on  the  north  of  the  tract  pur- 
chased by  appellant,  condemning  for  that  purpose  the  east 
thirty-three  feet  and  the  north  thirty- three  feet  of  the 
same;  that  it  contained  a  fraction  over  an  acre,  including 
the  portion  taken  for  streets. 

John  B.  Finley  testified,  in  effect,  that  prior  to  the  pur- 
chase he  was  unacquainted  with  the  property;  that  Mr.  B. 
£.  B.  Kennedy,  who  cried  the  sale,  publicly  stated  in  the 
presence  of  the  persons  attending  the  sale  that  'Hhere  was 
an  acre  of  ground  very  cheap  to  be  sold,''  and  afterwards 
the  property  was  sold  to  witness;  that  he  did  not  hear 
anything  said  by  the  auctioneer  about  any  portion  having 
been  appropriated  for  streets  by  the  city,  and  was  not  aware 
that  any  such  had  been  thus  taken,  until  long  after  the 
sale. 

W.  A.  Redick  testified  that  he  was  attorney  for  defend- 
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ant  in  the  purchase  of  the  land,  having  exclusive  charge 
of  the  matter;  that  he  had  no  knowledge,  until  sometime 
aftor  confirmation  of  the  sale,  of  the  steps  taken  hy  the 
city  to  condemn  a  portion  of  the  tract  for  streets,  bat  in 
making  the  purchase  was  guided  hy  the  description  con- 
tained in  the  {)etition,  license,  and  notice  of  sale,  and  relied 
entirely  on  them,  except  that  he  examined  the  city  maps 
for  the  location  of  the  property,  none  of  which  maps  dis- 
closed that  any  part  of  a  street  was  laid  out  over  the  land; 
that  he  was  present  at  the  sale,  but  did  not  hear  Mr. 
Kennedy  nor  any  one  else  say  anything  about  streets  run- 
ning through  the  property,  and  to  the  best  of  his  belief  no 
such  statement  was  made. 

The  above  is  the  substance  of  the  entire  testimony  intro- 
duced by  the  appellant  to  establish  the  charge  of  fraud. 
There  is  no  testimony  as  to  the  value  of  the  property,  nor 
is  there  any  testimony  tending  to  show  that  the  same  is 
less  valuable  by  reason  of  the  opening  of  Twentieth  and 
Locust  streets.  For  aught  that  appears  in  this  record  the 
opening  of  these  streets  increased  the  value  of  the  premises. 
There  is  nothing  in  the  evidence  which  would  justify  the 
court  in  holding  that  Finley  was  induced  to  or  did  bid  more 
than  the  property  was  worth.  Again,  neither  appellant, 
nor  his  attorney,  Mr.  Redick,  could  have  been  misled  or 
deceived  as  to  the  c(>n<Jition  of  the  property  or  its  quantity 
by  any  statement  contained  in  the  papers  in  the  proceed- 
ings under  which  the  sale  was  made.  In  all  the  papers, 
including  the  notice  of  sale,  the  tract  is  described  by 
metes  and  bounds  and  as  containing  an  acre  of  land,  more 
or  less,  preci.^ely  as  in  the  deed  made  by  the  guardian  to 
appellant,  besides  the  petition  for  the  license  contains  this 
allegation:  '^That  by  reason  of  the  growth  of  the  dty 
^  *  *  and  opening  and  extension  of  the  streets  along 
and  through  said  tract,  the  same  will  be  subject  to  great  and 
disproportionate  expense  for  taxes  and  special  assessments, 
in  excess  of  any  rental  possible  to  Ijc  derived  from  leasing 
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of  said  land/'  The  above  statement  was  sufficient  to  chal- 
lenge the  attention  of  appellant  and  other  bidders  at  the 
sale  to  the  fact  that  streets  had  been  opened  along  and 
through  the  property,  and  as  Twentieth  and  Locust  streets 
are  the  only  ones  mentioned  in  the  testimony  it  must  have 
had  reference  to  such  streets. 

As  to  the  alleged  misrepresentations  made  by  the  auc* 
tioneer  in  conducting  the  sale,  the  testimony  is  conflicting. 
We  have  already  given  the  substance  of  the  testimony  on 
behalf  of  the  appellant.  Mr.  Kennedy,  Mrs.  Ish,  and 
James  C.  Ish  each  testified,  in  effect,  that  at  the  opening 
of  the  sale  Mr.  Kennedy  stated  to  the  persons  present  that 
a  street  had  been  opened  across  the  east  end  of  the  prem- 
ises, and  that  he  did  not  state  upon  that  occasion  that  there 
was  an  acre  of  the  land.  Coqsidering  the  testimony  that 
was  before  the  trial  court  we  are  unable  to  say  that  its 
findings  are  against  the  weight  of  evidence;  on  the  con- 
trary, we  think  they  are  fully  supported  by  the  testimony* 
Fraud  is  never  presumed,  but  must  be  established  by  a. 
clear  preponderance  of  evidence.  [Clark  v.  Tennant,  5  Neb., 
649 ;  Tootfe  v.  Dunn,  6  Id.,  93 ;  Missouri  VaUey  Land  Co. 
v.Bushnell,  11  Id.,  192.) 

The  conclusion  reached  makes  it  unnecessary  to  consider 
the  question  of  law  discussed  in  the  brief  of  counsel.  The 
judgment  is 

Affirmed. 


The  other  judges  concur. 
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Iler  &  Co.  V.  Daniel  Cbonin. 

[FiLKD  April  7, 1892.] 

Illegal  Fees:  Action  fob  Taking:  Parties  Plainttff.  An 
action  to  recover  the  penalty  imposed  by  section  3034  Consul. 
Stats,  (see  34,  ch.  28,  Ck>mp.  Stats.),  for  the  taking  of  illegal  fee* 
by  an  officer,  can  only  be  brought  by  the  party  injured  or  dam- 
aged by  the  taking  of  snch  fees. 

Error  to  the  district  court  for  Clay  county.  Trie<l 
l)elow  before  Morris,  J. 

G.  W.  BemiSf  for  plaintiffs  in  error,  cited :  Coiup.  Stats., 
oil.  28,  sec.  34;  Code,  sec.  484. 

R,  O,  Browrif  contra, 
NORVAL,  J. 

This  action  was  brought  by  plaintiffs  in  error  to  recover 
the  penalty  imposed  for  taking  of  illegal  fees  by  section  34, 
chapter  28,  Compiled  Statutes,  entitled  '^Fees.'^  From  a 
judgment  dismissing  the  action  plaintiffs  prosecute  error. 

There  is  no  dispute  as  to  the  facts.  The  defendant  is  a 
constable  of  Clay  county,  and  on  the  Ist  day  of  March, 
1888,  there  came  into  his  hands  ten  executions  for  collec> 
tion  against  one  Anna  La  Fiels,  among  which  was  one  in 
favor  of  plaintiffs  in  error  for  $42.30.  These  executions 
were  levied  upon  a  stock  of  merchandise  owned  by  said 
La  Fiels,  and  the  goods  were  sold  by  the  defendant  for 
$409.26.  The  costs  of  sale  amounted  to  $256.42,  whicli 
was  retained  by  the  defendant,  and  the  balance  of  the 
proceeds  of  sale,  being  insufficient  to  satisfy  the  executions, 
was  divided  among  the  execution  creditors  pro  rata.  The 
amount  indorsed  as  collected  upon  the  execution  of  Iler 
&  Co.  was  $8.19.  The  costs  of  selling  the  property  are 
enormous,  many  of  the  charges  being  entirely  unauthorized 
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by  statute,  while  others  are  in  excess  of  the  legal  fees; 
$67.50  was  retained  by  the  defendant  for  guarding  the 
property,  $25  as  auctioneer,  and  $77.75  for  invoicing  and 
clerking.  There  was  also  retained  as  commissions  by  the 
defendant  $12.27,  or  three  per  cent  on  $409.26.  He  was 
only  entitled  to  charge  three  per  cent  on  the  first  $400,  and 
two  cents  on  each  dollar  in  excess  of  that  sum,  or  $12.19. 
It  is  unnecessary  to  refer  to  the  various  items  of  fees 
charged.  The  defendant  having  received  as  commissions 
a  sum  in  excess  of  that  fixed  by  law,  he  is  liable  to  the 
statutory  penalty. 

The  only  question  yet  to  he  considered  is,  Can  the  plaint- 
iff maintain  the  action  ?  The  section  under  which  this 
action  was  brought  is  in  these  words : 

''Sec.  3034.  If  any  officer  whatever,  whose  fees  are 
hereinbefore  expressed  and  limited,  shall  take  greater  fees 
than  are  so  hereinbefore  limited  and  expressed,  for  any 
service  to  be  done  by  him  in  his  office,  or  if  any  such  offi- 
cer shall  charge  or  demand,  and  take  any  of  the  fees  here- 
inbefore ascertained  and  limited,  where  the  business  for 
such  fees  are  chargeable  shall  not  be  actually  done  and  per- 
formed, such  officer  shall  forfeit  and  pay  to  the  party  in- 
jured fifty  dollars,  to  be  recovered  as  debts  of  the  same 
amount  are  recoverable  by  law." 

It  will  be  observed  that  the  language  used  by  the  legis- 
lature is,  "that  such  officer  shall  forfeit  and  pay  to  the 
party  injured  fifty  dollars,"  etc.  The  right  to  sue  for  the 
penalty  is  restricted  to  the  party  who  is  damaged  by  the 
taking  of  illegal  fees  by  an  officer.  A  mere  volunteer  can- 
not maintain  the  suit  None  of  the  fees  were  paid  by 
these  plaintiffs,  but  by  the  execution  debtor  by  the  sale  of 
her  property.  True,  had  the  defendant  only  charged  law- 
ful fees,  the  plaintiffs  would  have  realized  a  larger  sum  on 
their  execution  than  they  did,  but  it  does  not  appear  that 
they  have,  by  reason  thereof,  sustained  any  loss  or  damage. 
The  judgment  debtor  may  l)e  abimdantly  able  to  pay  the 
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judgment.  There  is  no  evidence  that  she  is  insolvent  or 
that  plaintiffs'  claim  cannot  be  collected  on  execution.  The 
judgment  of  the  district  court  is  clearly  right,  and  is 

Affirmed. 
The  other  judges  concur. 


J.  M.  BuBK  y.  J.  A.  Dempsteb. 

[FiLBD  Apbil  7,  1892.] 

1.  Bailment:  Dkpositum:  NBauGBNCS.    EM,  That  tb«  eTidenoe 

j  ustified  the  jury  lu  finding  that  the  defendant  was  a  bailee  with- 
ont  hire,  and  that  the  bailee  was  guilty  of  gross  negligence. 

2.  :  :  Liability  of  Batleb.    A  grataitooa  bailee  k 

liable  for  injary  to  property  entrasted  to  his  can  occasioned  fay 
gross  negligence. 

a  :  :   TbbInstbuotioks  given  fiUrly  stated  the  case  to 

the  jary,  and  those  leqaested  by  defendant  wero  properly  reftissd. 

Erbob  to  the  district  court  for  Fillmore  county.  Tried 
below  before  Mobris,  J. 

F.  B.  Daniathorpe]  for  plaintiff  in  error,  cited:  Addison, 
Torts  [4th  Ed.],  33;  Search  v.  MiUer,  »  Neb.,  30;  AU- 
schiUer  r.  Algaza,  16  Id.,  635;  1  Bouv.,  L.  Die,  "Bailee." 

W.  C.  Sloaii,  contra,  cited:  2  Pai*8on,  Conts.,  88,  96; 
4  Luwson,  Rights  &  Remedies,  p.  2903,  sec.  1695;  Stoiy, 
Bailments  [8th  Ed.],  p.  46,  sec.  44a;  Id.,  p.  76,  sea  83a; 
Id.,  p.  82,  sea  87 ;  Dale  v.  Brinckerhof,  7  Daly  [N.  Y.], 
45 ;  (yBrien  v.  R  Q>.,  3  Pa,,  76 ;  Biezell  v.  Booker,  16 
Ark.,  308;  Perach  v.  Quiggle,  57  Pa.  St.,  247;  6\iiiitn«  v. 
Wood,  44  111.,  416 ;  Funkhouser  r.  Wagner,  62  III.,  69. 
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NORVAL,  J, 

This  is  an  action  brought  by  John  A.  Dempster  to  re- 
cover damages  for  the  breaking  of  bis  stove.  Upon  the 
trial  in  the  district  court  the  jury  found  for  the  plaintiff 
and  assessed  his  damages  at  $5.  The  defendant  brings  the 
case  into  this  court  for  review  by  petition  in  error. 

The  first  ground  urged  by  counsel  for  plaintiff  in  error 
for  a  reversal  is,  that  the  verdict  is  not  sustained  by  the 
evidence.  The  testimony  on  the  part  of  the  plaintiff  be- 
low tends  to  show  that  in  1887  he  sold  to  the  Geneva  Ex- 
change Bank  a  certain  store  building  situated  in  the  city 
of  Geneva;  that  at  the  time  he  owned  a  Crown  Jewel 
base  burner  heating  stove,  almost  as  good  as  new,  which^ 
by  permission  of  the  bank,  he  left  in  said  building  for 
storage;  that  shortly  afterwards  the  defendant  leased  the 
building  from  the  bank,  and  after  he  had  taken  possession 
plaintiff  called  the  attention  of  Mr.  Burk  to  the  stove 
being  in  the  rear  room  and  asked  if  he  had  any  objections 
to  its  being  left  there,  to  which  Mr.  Burk  replied,  ^'No, 
it  would  be  all  right";  that  in  August,  1888,  plaintiff 
went  after  the  stove,  and,  not  finding  it  in  the  building, 
he  inquired  of.  defendant  where  it  was,  who  replied  that  it 
was  on  the  lot  back  of  the  building  and  that  he  had  put 
it  there  liocause  he  wanted  the  room. 

The  defendant,  in  his  testimony,  denies  that  plaintiff 
asked  permission  to  leave  the  stove  in  the  building;  ad- 
mits that  he  caused  the  stove  to  be  carried  out  and  placed 
on  the  lot  in  the  rear  of  the  building,  where  it  was  left 
unprotected,  but  claims  before  doing  so  he  called  at  plaint- 
iff's place  of  business,  and  not  finding  him  in,  he  sent 
word  to  Mr.  Dempster  to  remove  the  stove  from  the  build- 
ing. Mr.  Dempster,  in  rebuttal,  testified  that  he  received 
no  notice  from  Mr.  Burk  or  any  one  else  to  take  away 
the  stove.  It  is  undisputed  that  the  stove  was  so  badly 
broken  after  it  was  carried  out  of  the  building  as  to  be  of 
no  value. 
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The  testimony,  although  conflicting,  supports  the  verdict. 
We  think  the  jury  were  justified  in  finding  that  there  was 
a  bailment,  that  plaintifi^  in  error  was  a  bailee  without  re- 
ward, and  that  the  bailment  had  been  abused.  It  was 
gross  negligence  to  remove  the  stove  td  a  vacant  lot  and 
leave  it  there  unprotected.  A  gratuitous  bailee  is  liable 
for  injury  to  or  loss  of  property  intrusted  to  him  occa- 
sioned by  gross  negligence. 

Complaint  is  made  of  the  giving  of  certain  instructions 
asked  by  plaintiff,  and  refusing  those  requested  by  defend- 
ant. The  court  charged  the  jury,  in  effect,  that  the  plaint- 
iff, in  order  to  recover,  must  establish  the  material  allega- 
tionsof  the  petition  by  a  fair  preponderance  of  the  testimony. 
The  defendant  was  not  prejudiced  by  the  use  of  the  word 
"fair."  The  instruction  was  certainly  quite  favorable  to 
him. 

The  second  and  fourth  instructions  are  as  follows: 

"  2.  You  are  instructed  that  if  the  defendant  found  the 
stove  in  question  in  the  building  leased  by  him  of  the 
Geneva  Exchange  Bank  at  the  time  he  took  possession 
thereof,  and  permitted  the  same  to  remain  in  said  building 
without  objection,  he  thereby  became  bailee  thereof  without 
hire." 

''4.  You  are  instructed  that  a  gratuitous  bailer  or 
bailee  without  hire  or  reward,  where  the  bailment  is  for  the 
benefit  of  the  bailor  only,  is  liable  for  gross  n^ligence." 

The  first  of  these  instructions  was  applicable  to  the  case 
in  view  of  the  testimony  given  by  the  defendant  below,  to 
the  effect  that  plaintiff  never  asked  his  permission  to  leave 
the  stove  in  the  building.  A  contract  for  the  care  and  cos- 
tody  of  goods  is  indispensable  to  a  bailment,  but  such  con- 
tract need  not  be  expressed.  One  may  be  implied  from 
the  acts  and  conduct  of  the  parties.  By  the  defendant  per- 
mitting the  stove  to  remain  in  the  store  without  objection 
for  several  months  afler  he  had  taken  |>osses8ion  of  the 
building,  he  became  a  gratuitous  bailee  of  the  stove.     The 
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foarth  instruction  correctly  stated  the  rule  as  to  the  lia- 
bility of  such  bailee.  A  bailee  without  hire  is  responsible 
for  gross  negligence.  As  we  have  seen^  there  was  evidence 
sufficient  to  warrant  the  jury  in  finding  tliat  the  acts  of  the 
defendant  were  grossly  negligent. 

The  only  criticism  made  upon  the  other  instructions  is 
that  they  were  misleading  for  the  reason  the  testimony  was 
insufficient  to  establish  a  bailment.  The  objection  is  un- 
tenable. We  think  the  instructions  were  based  upon  the 
evidence  and  fairly  submitted  to  the  jury  every  disputed 
question  of  fact. 

The  court  did  not  err  in  refusing  the  defendant's  third 
request.  It  was  to  the  effect  that  if  the  defendant  needed 
tiie  room  occupied  by  the  stove  and  used  due  diligence  in 
notifying  the  plaintiff  to  remove  the  same  and  plaintiff 
|wid  no  attention  thereto,  he  cannot  recover.  Conceding 
plaintiff  was  notified,  which  is  disputed,  the  failure  of 
plaintiff  to  remove  the  stove  did  not  justify  the  plaintiff  in 
error  in  placing  the  same  in  an  exposed  place  where  it 
would  likely  be  injured  or  destroyed.  In  such  case  it  was 
his  duty  to  have  the  stove  removed  to  a  place  of  storage, 
and  he  could  have  charged  the  expense  thereof  to  the  de- 
fendant in  error.  {Dale  v.  Brinckerhoffy  7  Daly  [N.  Y],  45.) 

The  defendant's  fourth  request,  which  was  refused,  is  as 
follows :  ^'  You  are  instructed  that  before  you  can  find  the 
defendant  liable  you  must  find  that  he  has  been  guilty  of 
gross  negligence.''  The  substance  of  this  request  is  em- 
bodied in  the  instructions  given,  and,  therefore,  was  prop- 
erly refused.  It  was  not  error  to  fail  to  repeat  it.  The 
same  applies  with  equal  force  to  some  of  the  other  instruc- 
tions prayed  by  the  defendant  below. 

On  the  trial  the  plaintiff  in  error  asked  -the  court  to 
chai^  the  jury  as  follows:  '*  You  are  instructed,  if  you 
shall  find  from  the  proofs  that  the  stove  in  question  w&s 
not  put  in  the  defendant's  charge  by  the  plaintiff,  but  came 
into  defendant's  possession  through  the  negligence  of  the 
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plaintiff  in  not  removing  it  from  the  building,  or  store, 
when  be  (plaintiff)  vacated  it,  and  further  find  that  tlu* 
defendant  did  not  know  to  whom  it  belonged,  or  by  whom 
it  was  left  in  the  store,  and  that  he  exercised  all  the  care 
and  vigilance  that  could  reasonably  be  expected  of  him 
under  the  circumstances  to  find  the  owner,  and,  after  think- 
ing he  had  discovered  the  owner  thereof,  did  notify  the 
supposed  owner^  plaintiff  herein,  and  said  plaintiff'  paid  no 
attention  to  said  notification,  and  thereupon  defendant 
placed  said  stove  outside  his  building  and  that  thereafter 
it  was  damaged,  then  you  should  find  that  the  defendant  is 
not  liable  to  plaintiff  for  the  damage  of  said  stove." 

The  court  declined  to  give  this  instruction,  and  the  de- 
fendant excepted.  The  request  was  properly  refused  for 
the  reason  that  it  was  not  based  upon  the  evidence.  There 
was  no  testimony  before  the  jury  tending  to  prove  that 
defendant  did  not  know  who  was  the  owner  of  the  stove 
or  that  defendant  made  any  effort  to  ascertain  who  left  it 
in  the  building,  or  that  he  ever  gave  any  notice  to  the 
plaintiff.  As  stated  above,  defendant  went  to  see  the 
plaintiff  for  the  purpose  of  notifying  him  to  remove  the 
8tove,  and  failing  to  find  him  in  his  place  of  business,  the 
defendant  says  he  sent  word  by  another  person  to  plaintiff 
to  take  the  stove  away.  But  it  does  not  appear  that  sach 
message  was  ever  communicated  to  plaintiff;  while,  on  the 
other  hand,  plaintiff  testified  positively  he  never  received 
any  such  notice.  It  is  not  error  to  refuse  an  instructioo 
not  sustained  by  the  testimony  even  though  correct  as  an 
abstract  proposition  of  law.  This  has  been  often  decided 
by  this  court. 

The  remaining  assignments  of  error  relate  to  rulings  of 
the  trial  court  on  the  taking  of  the  testimony.  The  plaint- 
iff in  error  offered  to  prove  that  one  Harry  Hazlett  noti- 
fied Ed.  Dempster,  a  son  of  the  defendant  in  error,  to 
come  and  get  the  stove,  which  offer  was  excluded.  Tin's 
ruling  was  not  erroneous.     There  is  no  proof  in  the  record 


Vol.  34]         JANUARY  TERM,  1892.  431 


Harriaon  t.  Stipei. 


that  the  son  was  the  agent  of  the  fatiier^  or  that  he  had 
any  power  or  authority  to  represent  him  in  the  matter. 
Notice  to  the  former,  therefore,  would  not  have  been  notice 
to  the  hitter. 

An  objection  was  sustained  by  the  court  to  the  following 
question  propounded  to  the  plaintiff  in  error  by  his  coun- 
sel: ^^Were  yoa  in  the  habit  of  putting  second- hand  stoves 
of  your  own  outside  when  you  were  crowded  for  room?" 
It  does  not  appear  that  plaintiff  in  error  was  prejudiced  in 
not  permitting  the  question  to  be  answered.  We  do  not 
know,  if  permitted,  but  that  he  would  have  given  a  n^a- 
tive  answer  to  the  interrogatory.  There  was  no  offer  to 
prove  the  facts  sought  to  be  elicited  by  the  question.  This 
was  necessary,  under  the  numerous  holdings  of  oar  court, 
in  order  to  have  the  ruling  reviewed.    The  judgment  is 

Affirmed. 
The  other  judges  concur. 


Willis  Habribon  y.  Walter  Stipes  et  au 

[Filed  Apbil  7, 18d2.] 
1.  GtoTemment  Landi    Bouhdabibs.   Following  Ijimmen  V. 

NUaen,  4  Neb.,  246,  and  BUaM  «.  Fletcher,  19  Keb.,  726,  it  was 
held  that  an  entiy  of  gOTerament  lands  bounded  by  a  meander 
line  does  not  include  land  lying  at  the  time  between  snoh  me- 
ander line  and  the  bank  of  the  river. 

%  Directing  Verdict.  It  Is  proper  to  direct  a  yeidict  for  defendr 
ant  where  the  ayidenoe  fails  to  snstain  tha  plaintiff's  cause  of 
action. 

Ebrob  to  the  district  court  for  Sarpy  county.     Tried 
below  before  Clarkson,  J. 
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C  L.  Hoover^  for  plaiotiff  in   error,  cited:  House  r. 
Wilder,  47  III.,  510;  Olesan  v.  Hendrickson,  12  la.,  222; 
liobinsmi  v.  R,  Co.,  30  Id.,  401 ;  -ft.  Co.  v.  Shuckman,  50 
I  lid.,  42;  R.  Co.  v.  Henka,  91  III.,  406. 

Ira  V.  Randall,  and  James  Hasseit,  contra,  cited :  Lam- 
mers  r.  Nissen,  4  Neb.,  245. 

NORVAL,  J. 

This  13  an  action  of  ejectment  bronght  by  Willis  Harri- 
son to  recover  possession  of  certain  real  estate  in  fractional 
section  8,  in  township  13  north,  of  range  14  east,  in  Sarpy 
county. 

The  defendants  in  their  answer  admit  that  plaintiff  is 
the  owner  of  forty  acres  of  the  lands  described  in  the  peti- 
tion, and  disclaim  any  title  to  or  interest  therein,  and  deny 
that  plaintiff  has  any  title  to  the  remainder  of  the  lands. 

After  the  parties  had  introduced  their  testimony,  the 
court  instructed  the  jury  to  return  a  verdict  for  the  de- 
fendants. Judgment  was  rendered  upon  the  verdict  in 
favor  of  the  defendants,  to  reverse  which  plaintiff  prose- 
cuted error. 

Did  the  court  err  in  taking  the  case  from  the  juiy? 
This  must  be  answered  in  the  n^ative,  unless  the  evidence 
before  the  jury  was  sufficient  to  have  warranted  a  verdict 
for  the  plaintiff.  There  is  no  conflict  in  the  testimony. 
The  plaintiff  on  the  trial  established  a  complete  chain  of 
title  from  the  government  of  the  United  States  to  himself 
to  an  irregular  tract,  containing  forty  acres,  being  the  same 
to  which  the  defendants  filed  a  disclaimer.  The  plaintiff 
s^ks  to  recover  a  large  quantity  of  land  lying  between 
the  boundary  of  the  forty-acre  tract  and  the  present  chan- 
nel of  the  Missouri  river,  the  claim  being  that  said  Und  is 
an  accretion  to  his  forty-acre  tract 

It  appears  that  said  fractional  section  8  was  surveyed  by 
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the  United  States  in  1856.  The  east  and  south  boundaries 
of  the  section  consisted  of  a  meander  line  near  the  west 
bank  of  the  Missouri  river.     The  certified  copy  of  the  field 
notes  made  by  the  United  States  surveyor  of  said  survey 
were  introduced  in  evidence^  from  which  it  appears  that 
there  was  a  strip  of  land  between  this  meanJer  line  and 
the  channel  of  the  river.     It  further  appears  from  the  testi- 
mony of  plaintiff's  witnesses^  and  we  fail  to  find  any  evi- 
dence in  the  bill  of  exceptions  to  the  contrary,  that  the 
original  survey  did  not  extend  to  the  river,  and  that  the 
strip  lying  east  of  the  meander  line  was.  covered  with  a 
growth  of  willows  and  eottonwoods  at  the  time  of  the  sur- 
vey.    While  the  testimony  shows  that  this  land  was  oo- 
casionally  subject  to  overflow,  yet  it  also  appears  that  it 
lay  above  the  usual  stage  of  water  in  the  river.     Since 
said  survey,  and  after  the  patent  was  issued  for  the  forty 
acres,  the  channel  of  the  river  has  changed  farther  east  a 
considerable  distance.  The  plaintiff's  claim  to  any  portion 
of  the  strip  lying  between  the  meander  line  and  the  present 
channel  of  the  river  is  not  well  founded  for  the  reason  that 
it  is  not  an  accretion  to  plaintiff's  land.     The  case  falls 
within  the  rule  announced  in  Lammei's  v.  Nissen,  4  Neb., 
245,  where  it  is  held  that  ''  an  entry  of  government  land, 
bounded  by  a  meander  line,  does  not  include  land  lying  at 
the  time  between  such  meander  line  and  the  bank  of  the 
river.''     To  the  same  effect  is  Bissell  v.  Fletcher^  19  Neb., 
725.     We  are  satisfied  that  the  evidence  would  not  have 
warranted  a  verdict  for  plaintiff.     The  court  therefore  did 
not  err  in  directing  the  jury  to  return  a  verdict  for  the 
defendants.     The  judgment  is 

Affirmed. 


Thb  other  judges  concur* 


31 
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Standard  Distilling  Co.  v.  J.  A.  Freyhan. 

[Filed  April  7, 1892.] 

Knal  Order:  Quashing  SuMifONS  n  Nor.  Ad  order  of  tbe  dis- 
trict oonrt  qaashing  the  aerTice  of  a  sonniooB  cannot  be  rcYiewed 
by  this  ooort  before  final  jadgment  is  rendered  in  the  action. 

Error  to  the  district  oourt  for  Colfax  oountj.  Tried 
below  before  Marshall,  J. 

Phdps  &  Sabin,  for  plaintiff  in  error. 

QrimUton  A  Thomas^  oontta,  cited :  Broum  v.  Rice,  30 
Neb.,  236. 

Norval,  J. 

This  is  a  proceeding  in  error  to  reverse  the  ruling  of  the 
district  oourt  sustaining  the  defendant's  motion  to  quash 
the  service  of  the  summons.  The  transcript  fails  to  show 
that  a  final  judgment  has  been  entered  in  the  oourt  below. 
The  case  is  ruled  bj  Persinger  v,  linkelf  arUe^  p.  6.  B 
was  there  held  that  the  oourt  would  not  review  an  order  of 
the  district  court  quashing  the  service  of  a  summons  ontil 
after  the  final  disposition  of  the  action,  for  the  reason  that 
such  ruling  is  not  a  final  order*    The  petition  in  error  is 

Dismissed. 

The  other  judges  concur. 


J 
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State,  ex  bel.  John  M.  Thayer,  v,  James  E,  Boyd. 

[FiLKD  April  7,  1892.] 

1.  Judicial  Kotioe^:  Politioal  Evbkts.    Ooarts  will  take  no- 

tice, withoot  proof,  of  events  which  are  generally  known  within 
the  limitB  of  their  jarisdiction.  This  will  inclnde  changes  in  the 
office  of  the  chief  ezecative  and  snch  acts  of  pnhlie  and  general 
interest  as  may  be  said  to  be  oonspicuoos  oTents  in  the  hibtory 
of  the  state. 

2.  Quo  Warranto :  Bklatob  Must  Show  the  Bbttsb  Titlk. 

One  who  seeks  by  guo  wtrranU>  proceeding  to  obtain  powession 
of  an  office  held  by  another  must  show  that  he  has  a  better  title 
to  SQch  office  than  the  incambent. 

3.  :   ABANDONMENT  OF  Officb  BY  Belatob.     When  the 

only  claim  of  the  relator  to  an  office  is  the  right  to  hold  over 
after  the  expiration  of  his  term,  on  the  groand  that  the  respond- 
ent, his  successor  elect,  is  ineligible,  and  while  the  action  is 
pending  and  undetermined  he  yoluntarily  abandons  the  office  in 
controyersy  and  surrenders  it  to  the  respondent^  such  act  will 
disqualify  him  to  further  prosecute  aa  relator,  and  amounts  to 
an  abandonment  of  the  action. 

Motion  to  reinstate. 

M.  B.  Reese^  and  Blair  &  Oosb,  for  the  motion. 

J.  C.  CowiUj  contra. 

Post,  J. 

A  sufficient  statement  of  the  facts  in  this  case  will  be 
found  in  the  several  opinions  heretofore  filed,  31  Neb.,  682, 
and  12  Supreme  Court  Reporter,  375,  reversing  the  judg- 
ment of  ouster  against  the  respondent  in  favor  of  the  re- 
lator and  remanding  the  case  for  further  proceedings  in 
this  court.  On  the  15th  day  of  March  the  respondent^ 
filed  with  the  clerk  of  this  court  the  mandate  from  the 
aapreme  court  of  the  United  States  and  moved  for  judg- 
ment in  his  favor  on  the  pleadings.     The  motion  aforesaid 
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came  oa  fur  hearing  the  next  day,  in  accordance  witli  the 
practice  of  the  court,  and  was  sustained  and  the  action 
dismissed,  the  relator  making  no  appearance.  The  relator 
now,  by  the  motion  under  consideration,  asks  to  have  the 
judgment  of  dismissal  set  aside  and  for  leave  to  reply  and 
proceed  to  trial  on  the  merits  of  the  case.  It  is  claimed 
by  him  that  his  failure  to  resist  the  motion  for  judgment 
is  not  attributable  to  any  fault  or  negligence  on  his  part, 
but  to  the  fact  that  he  was  at  the  time  in  question  absent 
in  a  distant  part  of  the  state  and  had  no  notice  of  the  re- 
spondent's intention  to  take  any  action  at  that  time.  This 
claim,  in  my  judgment,  is  fully  sustained  by  the  aBSdavits 
aooompanyin<2;  the  motion,  which  are  not  contradicted.  Ii 
this  were  an  ordinary  proceeding,  that  is,  one  in  which  a 
cause  of  action  by  a  competent  and  proper  party  is  con- 
ceded, I  would  say  without  hesitation  that  the  present  mo- 
tion should  be  sustained.  It  could  not  in  that  case  be 
denied  without  reversing  the  rule  which  has  prevailed  in 
this  court  since  my  first  acquaintance  with  it.  The  respond- 
ent, as  well  as  the  oourt,  acted  upon  the  assumption  that 
due  and  sufficient  notice  of  his  motion  had  been  given. 
The  n^lect  to  give  proper  notice  was  occasioned  by  a 
change  of  counsel  for  the  relator.  It  is  evident  that  par- 
ties were  acting  in  good  faith,  and  we  have  no  occasion  to 
impute  blame  to  any  one  for  the  failure.  It  is  insisted  by 
counsel  for  the  relator  that  the  only  question  determined 
by  the  supreme  oourt  of  the  United  States  is  that  the  nat- 
uralization of  the  respondent's  father  is  well  pleaded  in  the 
answer,  in  other  words,  that  under  the  allegations  therof 
respondent  might  prove  that  his  father  completed  his  nat- 
uralization during  his  (respondent's)  minority;  and  he  ac- 
cordingly tenders  a  reply  in  the  nature  of  a  general  denial 
.  of  that  part  of  the  answer.  It  is  not  necessary  for  the 
purpose  of  this  motion  to  consider  the  question  of  the  cit- 
izenship of  the  respondent,  or  to  determine  to  what  extent, 
if  at  all,  the  judgment  of  the  supreme  court  b  conclusive 
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on  that  question,  since  the  motion  should  be  denied  on 
other  grounds.  Nor  is  it  necessary  to  determine  whether, 
in  case  the  respondent  is  not  a  citizen,  and  therefore  not 
eligible  to  the  office  of  governor,  the  relator  or  the  lieu- 
tenant governor  would  be  entitled  to  the  possession  and 
emoluments  thereof.  Whate.ver  right  the  relator  may  have 
had  to  institute  this  action  in  the  first  instance  it  is  clear  to 
my  mind  that  he  has  now  no  authority  to  prosecute  it 
further. 

It  appears  from  the  records  in  this  case  that  a  writ  of 
ouster  was  issued  from  this  court^  by  virtue  of  which  the 
respondent  was  removed  from  the  office  of  governor  and 
the  relator  installed  therein.  It  is  a  fact  of  which  we 
must  take  notice  that  the  respondent  is  now  in  possession 
of  said  office  and  discharging  the  duties  thereof.  We 
know^  too,  from  our  records  that  no  order  has  been  al- 
lowed or  issued  for  restoration  to  respondent  of  the  office 
from  which  he  was  ousted.  The  inference  is,  therefore, 
that  the  office  was  voluntarily  surrendered  by  the  relator. 
It  is  not  necessary,  however,  to  rest  our  conclusion  upon 
an  inference.  That  the  relator,  on  thie  8th  day  of  Febru- 
ary, 1892,  voluntarily  and  on  his  own  motion  surrendered 
the  office  in  question  to  the  respondent,  is  a  fact  which 
ought  to  be,  and  is,  generally  known.  It  is  a  part  of  the 
political  history  of  the  state  of  which  the  courts  will  take 
notice  without  proof.  (1  Greenleaf  on  Evidence,  6;  Brown 
V.  Piper  J  91  U.  S.,  37;  12  Am.  &  Eng.  Encyc.  of  Law, 
151.) 

It  is  a  rule  well  settled  in  this  state  that  a  private  per- 
son, having  no  direct  interest  in  the  office  ip  controversy, 
cannot  maintain  on  bis  own  relation  proceedings  by  quo 
warranto  to  test  the  title  of  another  thereto.  {StaJte  v. 
Stem,  13  Neb.,  530;  State  v.  Hamilton,  29  Id.,  198.)  Hav- 
ing voluntarily  surrendered  the  office  the  relator  has  no 
better  title  thereto  or  right  to  prosecute  this  action  than 
any  other  private  citizen  of  this  state.     His  title  is  possess- 
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017  only.  His  right  to  hold  over  in  case  the  respondent 
is  ineligible  is,  at  most,  an  incident  to  his  prior  possession 
of  the  office.  The  distinction  should  be  kept  in  mind  be- 
tiireen  this  case  and  one  in  which  the  state,  in  its  sovereign 
capacity,  interposes  in  the  manner  prescribed  by  law  for 
the  purpose  of  testing  the  title  of  an  incumbent  to  an 
office.  The  statutory  authority  for  this  proceeding  is  found 
in  section  1,  chapter  71,  Compiled  Statutes,  as  follows: 

*' Section  1.  When  any  citizen  of  this  state  shall  claim 
any  office  which  is  usurped,  invaded,  or  unlawfully  held 
and  exercised  by  another,  the  person  so  claiming  such  of- 
fice shall  have  the  right  to  file  in  the  district  court  an  in- 
formation in  the  nature  of  a  quo  tffarrantOy  upon  his  own 
relation,  and  with  or  without  the  consent  of  the  prosecut- 
ing attorney,  and  such  person  shall  have  the  right  to  pros- 
ocute  said  information  to  final  judgment:  Provided,  He 
shall  have  first  applied  to  the  prosecuting  attorney  to  file 
the  information,  and  the  prosecuting  attorney  shall  have 
refused  or  neglected  to  file  the  same.'' 

The  proceeding  contemplated  by  the  section  quoted  is  a 
contest  between  two  claimants  for  an  office.  It  does  not 
iliSer  materially  from  any  other  contention  involving  pri- 
vate rights.  Like  other  cases  in  which  the  plaintiff  re- 
lies upon  prior  possession  as  evidence  of  title,  proof  of  a 
voluntary  abandonment  is  a  complete  defense. 

It  is  said  in  Shortt  on  Informations,  American  edition, 
183:  '*He  alone  is  a  competent  relator  who  has  some  in- 
terest other  than  such  as  belong  to  the  community  at  large 
in  the  question  to  be  tried  by  the  quo  warranto,  and  who 
has  not  by  any  of  the  methods  already  adverted  to  dis- 
qualified himself  from  acting  as  prosecutor."  Among  the 
acts  which  are  referred  to  above  as  disqualifying  one  to  act 
as  relator  are  the  following,  p.  177,  viz.:  Whei«  it  it 
sought  to  impeach  a  title  conferred  by  a  corporation  election 
in  which  the  relator  has  concurred.  Where  the  relator  was 
present  and  concurred  in  the  election  of  the  respondent  as 
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ma.yoT.  Where  it  was  claimed  an  election  to  membership 
in  a  board  of  health  was  void  for  the  reason  that  the  offi- 
cial ballots  were  informal,  it  was  held  that  the  relator  was 
disqualified  hy  reason  of  having  voted  a  similar  ballot. 
This  case  is  clearly  within  the  principle  of  these  authori- 
ties. The  act  of  the  relator  in  surrendering  the  office  to 
the  respondent,  and  voluntarily  retiring  therefrom,  disquali* 
fies  him  to  longer  act  as  relator,  and  is  in  effect  an  aban- 
donment of  the  action.  It  is  suggested  that  the  surrender 
of  the  office  to  the  respondent  was  the  result  of  a  mis- 
conception of  the  effect  of  the  judgment  of  the  supreme 
court  of  the  United  States  and  of  what  issues  are  con- 
cluded thereby.  In  his  affidavit  he  says  in  substance  that 
on  the  8th  day  of  February  he  was  induced  to  believe  that 
when  the  mandate  of  that  court  was  received  it  would 
contain  an  order  to  this  court  to  enter  judgment  that  the 
respondent  had  for  more  than  two  years  last,  prior  to  the 
general  election  of  1890,  been  a  citizen  of  the  United 
States.  The  records  of  the  courts  in  this  country  are  al- 
ways accessible  to  those  interested  in  their  judgments  and 
decrees. 

A  mandate  is  a  judicial  command  issued  by  a  court  or 
magistrate  directing  the  proper  officers  to  enforce  a  judg- 
ment or  decree.  (Bouvier's  Law  Dia)  The  relator  was 
bound  to  know,  and,  we  must  assume,  did  know,  that  the 
mandate  when  issued  would  be  merely  a  direction  to  take 
further  proceedings  in  accordance  with  the  judgment  of  the 
supreme  court  of  the  United  States.  The  judgment  of  that 
court,  if  entered,  was  notice  to  relator  of  what  issues  were 
concluded  thereby.  If  judgment  had  not  been  formally  en- 
tered upon  the  records  of  the  court,  he  must  have  known 
from  the  opinions  filed  to  what  extent  his  rights  were  deter- 
mined by  the  coart.  It  is  a  fact  within  our  knowledge  that 
the  substance  of  the  opinions  was  made  public  within  a  few 
hoars  of  the  time  they  were  filed.  It  is  not  enough  for 
rektor  to  answer  that  he  was  wrongly  informed  as  to  the 
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effect  of  the  decision.  He  was  bound  at  his  peril  to  know 
the  law  of  the  case  as  declared  by  the  court  of  last  resort. 
Since  it  is  apparent  that  the  relator  is  without  authority 
to  further  prosecute,  and  that  this  proceeding  must,  for 
that  reason,  result  in  a  judgment  for  the  respondent,  it  is 
evident  that  the  motion  to  set  aside  the  judgment  already 
rendered  and  for  leave  to  reply  should  be 

Denied. 

The  other  judges  concur. 


State,  ex  rel.  W.  F.  Tennisox  et  al.,  v.  G.  C.  Ogle- 
man  ET  AL. 

[Filed  April?,  1992.] 

1.  Liquors ;  License:  Kemonstbance:  Hbarino.  Where  seT- 
eral  persons  join  in  a  remonstrance  and  objection  to  the  grantiog 
of  license  to  an  applicant  to  sell  liquors,  it  is  the  dutj  of  the 
board  to  which  the  application  is  addressed  to  set  a  time  for  the 
hearing  thereof,  allowing  the  objectors  a  reasonable  opportnnit/ 
to  procare  the  evidence  npon  which  they  rely  to  defeat  the  ap- 
plication. 


3.    :   :   WlTHDBAWAL  OF  SlONATUBl.      In  SUch  Case  0D6 

of  the  objectors  cannot  defeat  the  object  of  the  remonstrance  by 
withdrawing  it  and  allowing  the  license  to  be  iaaned  in  theab- 
sense  of  other  signers  and  without  their  consent. 

Original  application  for  mandamua. 

W.  O.  &  O.  L  Wright,  for  relator,  cited :  State  «.  Andrews^ 
1 1  Neb.,  523;  State  v.  Weber,  20  Id.,  467 ;  Pelton  v.  Drmr 
mond,  21  Id.,  492 ;  State  v.  Reynolds,  18  Id.,  431. 

Geo,  W.  Clark,  and  /.  B.  Strode,  cantra. 


You  34]  JANUARY  TERM,  1892.  441 


Stale,  ez  reL  Tenniaon,  t.  Coleman. 


Post,  J. 

This  is  aD  original  application  for  a  peremptory  man" 
damns  to  compel  the  respondents,  the  memlters  of  the  board 
of  trustees  of  the  village  of  Greenwood,  to  revoke  and  recall 
a  license  previously  issued  by  said  board  to  one  Redfield 
to  sell  liquors  in  said  village,  and  to  set  a  time  for  the 
hearing  of  the  application  therefor  and  the  remonstrance  of 
the  relator  and  others.  The  case  was  submitted  to  the 
court  long  after  the  expiration  of  the  time  for  which  the 
license  was  issued.  The  real  subject  of  contention  at  this 
time  we  infer  is  the  oosts  already  incurr^.  The  license 
was  allowed  by  respondents  at  a  meeting  held  on  the  5th 
day  of  June,  1889.  On  the  day  in  question  a  remonstrance 
waa  filed,  of  which  the  following  is  a  copy  : 

**  REMONSTR  A  NCB. 

"To  the  Honorable  Council  of  Greenwood — Gentle- 
men: We,  the  undersigned  citizens  of  Greenwood,  re- 
spectfully remonstrate  against  the  issuing  of  a  license  to 
sell  intoxicating  liquors  to  William  Bedfield,  for  the  fol- 
lowing reasons,  to-wit :  First,  there  has  been  no  publica- 
tion of  the  application  for  license  having  been  filed  with 
the  village  board  as  provided  by  law  ;  second,  the  petition 
has  not  been  kept  on  file  accessible  to  inspection  as  con- 
templated in  the  law. 

"  (Signed)  W.  F.  Tennison. 

"A.  L.  Etheredge. 

"  W.  V-  Wolf. 

"F.  W.  Etheredge. 

"  J.  C.  Noel. 

"  P.  S  Galley.'' 

There  is  a  controversy  with  reference  to  the  action  upon 
the  remonstrance.  It  is  alleged  and  claimed  by  the  relator 
that  the  board  refused  to  set  a  time  for  hearing  and  pro- 
ceeded immediately  to  allow  the  license.      The  record  of 
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the  village  board  as  approved  and  signed,  so  far  as  material 
in  this  connection,  is  as  follows : 

''Said  remonstrance  having  been  read,  the  attorney 
asked  for  an  explanation  of  such  remonstrance.  W.  F. 
Tennison  said,  '  They  would  answer  in  two  weeks/  Says 
the  attorney,  '  The  board  of  trustees  has  by  law  the  right  to 
set  the  time  for  hearing/  Tennison  said,  'All  he  asked  was 
that  the  application  and  bond  was  all  right  and  would  have 
nothing  more  to  say/  City  Attorney  Clark  stated  '  that 
he  had  been  particular  to  do  the  work,  so  that  any  party  to 
whom  a  saloon  license  was  issued  would  not  only  be  liable 
under  the  law,  but  that  the  bond  should  be  a  good  one, 
and  was  in  this  case.'  W.  F.  Tennison  said,  'AH  right, 
he  would  withdraw  the  remonstrance  and  the  board  might 
proceed  to  issue  the  license.'  Whereupon  a  resolution  was 
read  relating  to  the  issuing  a  license  to  Wm.  Bedfield.  It 
was  moved  and  seconded  that  the  resolution  be  accepted. 
Following  was  the  vote :  Coleman,  Green,  Peters,  Barr, 
and  Carns.  All  voting  in  the  affirmative,  the  resolution 
was  accepted  and  the  clerk  instructed  to  issue  a  license  to 
William  Bedfield." 

We  must,  in  this  proceeding,  accept  the  record  of  the 
board  as  conclusive,  but  does  it  show  that  the  board  had 
authority  at  the  time  in  question  to  allow  the  license?  We 
think  not.  The  remonstrance  is  signed  by  six  persons. 
The  record  does  not  show  how  many  of  them  were  present, 
aside  from  Mr.  Tennison,  and  there  is  no  presumption  that 
any  of  the  others  were  prC'^nt.  It  does  not  appear  that  Mr. 
Tennison  acted  in  any  representative  capacity,  or  in  any  ca- 
pacity whatever,  except  that  of  a  remonstrator.  There  is  no 
evidence  or  presumption  that  he  was  authorized  to  act  for 
the  other  signers.  The  remonstrance  did  not  belong  to  one 
signer  more  than  another,  and  no  one  could  withdraw  it  with- 
out the  consent  of  all.  It  was  the  duty  of  respondents  to 
set  a  time  for  the  hearing  of  the  application  for  license.  The 
persons  signing  the  remonstrance  were  entitled  to  a  reason- 


Vol.  34]        JANUARY  TERM,  1892. 


443 


Whitney  ▼.  Levon. 


able  time  to  procuie  the  evidence  upon  which  they  relied 
to  defeat  the  application. 

This  case  is  within  the  rule  announced  in  State  v.  Rey^ 
nolds,  18  Neb.^  431,  and  the  peremptory  writ  will  be 


Allowed. 


The  other  judges  concur. 


o 


•  > 


4. 


Howard  Whitney,  Sheriff,  v.  William  Levon 

£T  AL. 
[Fii.KD  April  7, 1R92.] 

Fraudulent  Conveyanoes:  Evidence.  Where  a  chattel  mort- 
gage  is  executed  on  a  stock  of  lamber  and  merchandise  to  aecare 
a  bona  fide  lodebMnees  for  money  adyanced  by  the  mortgagee, 
and  the  n^ortgagor  is  permitted  to  retain  poeaession  of  the  prop- 
erty mortgaged  without  any  anthority  ftom  the  mortgagee  to 
aell  any  part  thereof,  the  fact  that  a  few  articles  of  small  Talne 
were  sold  by  the  servant  of  the  mortgagor  witboat  the  knowl- 
edge or  consent  of  the  mortgagee,  is  not  of  itself  sufficient  to 
raise  a  condnsive  presumption  that  the  mortgage  is  fraadnlent 
as  to  creditors. 


: .    Evidence  examined,  and  Ae/f7,  that  the  value  of 

the  property  mortgaged  is  not  so  greatly  in  excess  of  the  debt 
secured  as  to  raise  a  presumption  that  the  mortgage  is  firaudu- 
lent  as  to  creditors. 

Beplevin :  Wbonoful  Attiohment.  Where  L.  is  entitled  to 
the  possession  of  property  bj  virtue  of  a  chattel  mortgage  exe- 
cuted by  D.,  a  sheriff,  who  seises  and  takes  It  into  his  possession 
under  an  order  of  attachment  subsequently  issued  against  D.,  is 
a  wrong-^oer  as  against  L.,  and  it  is  not  necessary  for  the  lattor 
to  demand  the  property  before  he  reooyeis  it  in  an  action  of 
replcTin. 

:  Damages  :  Plbadiko.    Iu  replerin,  where  special  dam- 
ages are  claimed  they  must  be  specially  alleged. 
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fi.  — — :  — — :  :  Bulk  Applied.    In  an  action  to  reoorer 

a  stock  of  lamber  the  allegation  of  damage  was  that  ''The 
defendant  wroogfally  detains  said  property  and  has  so  wronK- 
fally  detained  it  from  plaintiff  for  seventeen  days,  to  plaintiff's 
damage. "  Heidf  That  the  plaintiff  coaid  not  recover  for  injury 
to  the  lamber. 

Error  to  the  district  court  for  Sarpy  county.  Tried 
below  l)efore  Doanb,  J. 

Martin  Langdon^  for  plaintiff  in  error,  cited :  Temple  v. 
Smithf  13  Neb.,  514;  Jones  v,  Hetherington,  45  la.,  681; 
Savage  v.  Hazard,  1 1  Neb.,  328 ;  Dorrington  v.  Minnkk, 
15  Id.,  401;  Lane  v.  Starkey^  Id.,  289;  Herrmann,  Chat. 
Mort.,  229,  236;  Brun^lok  v.  McClay,  7  Neb.,  138; 
Anderson  v.  Pelerson,  25  N.  W.  Rep.  [Wis.],  541 ;  Free- 
man V,  Rawson,  5  O.  St.,  1 ;  Harman  r.  Abbey,  7  Id.,  218; 
Tollen  V.  EUiaany  3  Neb.,  76. 

James  P.  Orove,  contra,  cited :  Ileflfj^n  v,  And**rson,  6 
Neb.,  400;  Qiicago  Lumber  Co.  v.  Fisher,  18  Id.,  337; 
Aultman  v.  Steinan,  8  Id.,  114. 

Post,  J. 

This  was  an  action  of  replevin  in  the  district  court  ot 
Sarpy  county.  On  a  trial  by  the  court  without  a  jury  there 
was  a  finding  and  judgment  for  the  plaintiffs  below,  which 
plaintiff  in  error  seeks  to  reverse  by  petition  in  error  to 
this  court.  The  subject  of  the  contention  is  a  stock  of 
lumber  lately  owned  by  Peter  N.  Deerson  in  Gretna  in 
said  county.  Plaintiffs  below,  defendants  in  error,  claimed 
by  virtue  of  a  chattel  mortgage  executed  by  said  Deerson, 
and  the  defendant  below,  plaintiff  in  error,  claimed  the 
property  through  an  onler  of  attachment  issued  by  the 
clerk  of  the  district  court  of  Sarpy  county  in  an  action  in 
which  the  Howell  Luml)er  Company  was  plaintiff  and 
said  Deerson  was  defendant.  The  snid  defendant,  as  sheriff 
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of  said  county,  had  taken  the  lumber  in  question  by  virtue 
of  said  order  of  attachment  and  removed  it  from  the  prem- 
ises of  Deerson  and  had  it  in  his  possession  at  the  time  the 
action  was  commenced.  There  is  but  little  controversy 
with  reference  to  the  facts  of  the  case.  Prior  to  the  exe- 
cution of  the  mortgage  to  defendants  in  error  they  had  be- 
come surety  for  Deerson  to  the  amount  of  $1,300.  About 
the  18th  day  of  December  1888|  Deerson  applied  to  them 
for  a  loan  of  $1,200.  They  agreed  to  advance  him  the 
amount  named  on  condition  that  he  would  secure  them  for 
the  money  so  advanced  and  also  for  the  amount  for  which 
they  had  become  liable  as  surety  for  him  as  aforesaid. 
Deerson  agreed  to  this  proposition,  and  accordingly  exe- 
cuted two  notes  in  favor  of  defendants  in  error  for  $1,500 
and  $1,000  respectively.  To  secure  said  notes  he  executed 
a  chattel  mortgage  on  the  property  in  controversy  and  also 
on  a  stock  of  furniture  then  owned  by  him^  also  a  real 
estate  mortgage  on  certain  town  lots  worth  from  $1,600  to 
$2,000. 

It  is  contended  that  the  chattel  mortgage  is  void  foi:  the 
reason  that  the  mortgaged  property  was  left  in  the  posses- 
sion of  the  mortgagor,  with  power  to  sell  and  dispose  of  it. 
It  is  true  the  property  was  left  in  the  possession  of  Deerson, 
the  mortgagor,  but  the  parties  thereto  all  testify,  and  they 
are  not  contradicted,  that  there  was  no  authority  given 
Deerson  to  sell  any  of  the  property.  It  appears  that  the 
office  of  the  lumber  yard  was  kept  open^  but  there  was  no 
evidence  of  any  sales  of  lumber.  It  is  shown  also  that  the 
elevator  business  in  which  Deerson  was  interested  was 
transacted  in  the  office  at  the  lumber  yard,  which,  in  part, 
accounts  for  the  latter  being  kept  open.  The  evidence 
shows  also  that  the  man  who  had,  up  to  the  time  of  the 
execution  of  the  mortgage,  been  in  charge  of  the  furniture 
business,  remained  in  charge  thereof  and  made  sales  of 
furniture  amounting  to  $20.17,  which  are  the  only  sales 
proved.     That  there  was  ample  consideration  for  the  mort- 
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gage  is  apparent  from  the  proofs.  There  is  no  evidenoe  in 
the  record  from  which  an  inference  can  be  drawn,  tbm 
Deerson  in  the  execution  of  the  mortgage  intended  to  de- 
fraud his  creditors.  Whatever  may  liave  been  his  inten- 
tions toward  his  creditors,  it  is  clear  Uiat  the  defendants  in 
error  did  not  participate  in,  or  know  of,  any  fraud,  but, 
on  the  contrary,  acted  in  good  faith  throughout  the  trans- 
action. The  fact  that  Deerson  was  left  in  possession  of  the 
mortgaged  property,  without  authority  to  sell,  does  not 
raise  a  conclusive  presumption  of  fraud,  although  a  small 
fraction  of  the  property  was  in  fact  sold  by  him  or  his 
servants.  {Hedman  v.  Anderson,  6  Neb.,  392;  Chieago 
Lumber  Co.  v.  Fisher,  18  Id.,  334.) 

It  is  next  contended  that  the  mortgage  is  void  for  the 
reason  that  the  security  exacted  by  defendants  in  error  in- 
eluded  all  of  Deerson^s  property,  and  is  greatly  in  excess  of 
the  latter's  indebtedness  to  them.  From  the  evidence  it  ap 
pears  that  the  property  covered  by  the  chattel  mortgage  has 
all  been  sold  and  the  proceeds  applied  on  the  debt,  leaving 
a  balance  of  nearly  $1,000  to  l)e  made  out  of  the  real  es- 
tate worth  not  to  exceed  $2,000.  The  value  of  the  security 
cannot  be  said  to  be  disproportionate  to  amount  of  the  debt. 

In  Hershiser  v,  Higman^  31  Neb.,  531,  it  is  said,  ''Con- 
siderable margin  should  be  allowed  for  costs  and  ex- 
penses. Besides,  property  like  that  in  controversy  (a  stock 
of  goods)  seldom  if  ever  brings  at  forced  sale  its  full  value.'* 
The  mortgage  in  this  case  was  recorded,  and  the  presump- 
tion of  fraud  as  to  creditors,  which  arises  from  the  fact 
that  there  was  no  change  of  possession,  is  overcome  by 
proof  of  good  faith  which  is  undisputed.  Was  a  demand 
for  the  property  necessary  before  suit?     We  think  not 

Defendant  below  in  his  answer,  afler  admitting  that  he 
had  taken  the  property  by  virtue  of  the  order  of  attach- 
ment against  Deerson,  alleges  that  the  mortgage  in  ques- 
tion is  fraudulent  and  void  against  him  as  the  representa- 
tive of  his  (Deerson's)  creditors.     The  answer  concludes  as 
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follows  :  **  Defendant  says  he  is  entitled  to  a  retain  of  said 
property.  ♦  »  »  Wherefore  he  prays  that  if  said 
property  cannot  be  returned  he  may  have  judgment  against 
plaintiffs  for  the  sum  of  $500  and  costs  of  suit/' 

It  has  been  repeatedly  held  by  this  court  that  where  one 
is  rightfnlly  in  possession  of  property  he  will  not  be  liable 
for  costs  unless  demand  is  made  upon  him  before  suit. 
{Aultman  v.  8teinan,S  Neb.,  109;  Peters  v.  Parsons,  18 
Id.y  191.)  In  this  case  the  plaintiff  in  error  did  not  come 
into  possession  of  the  property  rightfully,  but  by  his  own 
wrongful  act.  He  further,  by  his  answer,  asserts  title 
thereto  as  against  the  defendants  in  error.  A  demand  was, 
therefore,  as  unnecessary  as  it  would  have  been  unavailing. 

Finally  it  is  urged  that  the  damage  assessed,  $100,  is 
excessive.  It  is  evident  that  the  allegation  of  damage  in 
the  petition  was  not  called  to  the  attention  of  the  trial 
court.  The  only  allegation  on  that  subject  is  the  follow- 
ing: "The  defendant  wrongfully  detains  said  goods  and 
chattels  from  the  possession  of  the  plaintiff,  and  has  so 
wrongfully  detained  the  same  for  seventeen  days,  to  plaint- 
iff's damage  in  the  sum  of  $200."  The  only  damage 
proved  was  injury  to  the  lumber.  It  is  evident  from  the 
record  that  the  $100  assessed  as  damage  was  on  that  account 
and  not  for  its  wrongful  detention.  The  rule  is  that  if 
special  damages  are  claimed  they  must  be  specially  pleaded. 
(Maxwell,  PI.  &  Pr.,  487;  Cobbey,  Replevin,  603.)  The 
damage  for  injury  to  the  lumber  should  not  have  been 
allowed.  The  judgment  of  the  district  court  should  be 
reversed,  and  a  new  trial  allowed  unless  defendants  in  error 
within  forty  days  hereafter  shall  remit  all  but  nominal 
damage,  and  give  notice  thereof  to  the  clerk  of  this  court 
in  writing.  In  case  the  excessive  damage  is  remitted  as 
aforesaid,  the  judgment  of  the  district  court  will  be 

Affirmed, 
The  other  judges  concur. 
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«*2  85*1  George  Brown  v.  State  of  Nebraska, 

[Filed  April  7,  1892.] 

1.  Criminal  Law:  Labceny  fbom  Person.    Bj  the  pro?isions 

of  chapter  103,  Laws  1687,  sectioii  113a,  Criminal  Code,  larceny 
from  the  person  is  an  independent  snhstantiTe  crime,  and  is  a 
felony  without  regard  to  tha  Talneof  the  property  stolen. 

2.  :  RoBBBRT:  Larobnt.    In  a  prosecution  for  robbeiy,  where 

the  evidence  tends  to  prove  larceny  from  the  person  only,  and 
there  is  no  evidence  or  contention  on  the  part  of  the  accused  thai 
the  property  in  qn^tton  was  stolen,  otherwise  than  from  the 
person  of  the  party  named  in  the  information,  it  is  not  error 
to  instruct  the  Jury  that  they  cannot  convict  of  petit  larceny. 

Rehearing  of  case  reported  33  Neb.,  354. 

/.  L.  Katejff  for  plaintiff  in  error. 

George  H.  Hastinga,  Attorney  General,  contra. 

Post,  J. 

We  have  careftiUj  re-examined  all  the  questions  aignecl 
in  this  case  and  are  satisfied  with  the  conclusion  reached  on 
the  former  hearing.  There  are  but  two  points  relied  upon, 
apparently : 

First — That  on  an  indictment  for  robbery  the  accused 
cannot  be  convicted  of  larceny  from  the  person. 

Second — That  the  court  erred  in  giving  instruction  No. 
12  on  its  own  motion. 

It  was  held  in  Stevens  o.  State,  19  Neb.,  647,  that  on  an 
indictment  for  robbery  the  accused  could  be  convicted  of 
grand  larceny  on  the  ground  that  the  robbery  is  the  greater 
crime  and  includes  the  larceny.  The  power  of  the  l^is- 
lature  to  add  to  the  list  of  felonies  will  Hot  be  seriously 
questioned.  This  it  has  done  by  making  larceny  from  the 
person  a  felony.     It  is  in  one  sense  larceny  of  a  higher 
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^rade,  since  it  is  a  felony  without  reference  to  the  amount 
or  value  of  the  property  stolen.  It  is  an  independent  sub- 
stantive crime.  It  is  declared  to  be,  and  is,  larceny^  and 
there  is  no  reason  why  the  rule  announced  in  Stevens  v. 
State  is  not  applicable  to  this  case. 

The  twelfth  instruction  is  as  follows:  ''  You  cannot,  un- 
der the  law  and  the  evidence  in  this  case,  find  the  defend- 
ant guilty  of  petit  larceny.''  We  do  not  understand  the 
instruction  to  mean  that  there  could  in  no  case  be  a  convic- 
tion for  petit  larceny  on  an  indictment  for  robbery,  but 
that  under  the  evidence  or  admissions  they  should  not  con- 
vict of  petit  larceny  in  that  case.  The  evidence  was  not 
preserved,  and  we  cannot  say  that  the  instruction  was  not 
warranted  by  the  proofs.  In  a  prosecution  for  robbery, 
where  the  evidence  tends  to  prove  a  larceny  from  the  per- 
son only,  it  is  not  error  to  instruct  the  jury  that  they  can- 
not find  the  accused  guilty  of  petit  larceny.  If  there  is 
any  evidence  which  tends  to  show  that  the  larceny  proved 
was  not  from  the  person  of  the  party  named  in  the  indict- 
ment, or  if  there  is  any  controversy  on  that  point,  the 
question  should  be  left  to  the  jury  to  say  whether  the  lar- 
ceny was  from  the  person,  or  simply  larceny  only.  If 
larceny  from  the  person,  it  is  a  felony,  regardless  of  the 
amount  or  value  of  the  property  stolen.  If  it  is  simply 
larceny,  the  grade  of  the  ofieuse  is  determined  by  the  value 
of  the  property  stolen.  There  is  no  error  apparent  from 
the  record  and  the  judgment  ia 

Affirmed. 


The  other  judges  concur. 


32 
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Swift  &  Co.  v.  William  Crawford. 

[Filed  Apbil  13, 1892.] 

Corporations:  Pliadino.  An  action  for  personal  i^jnries  was 
brought  against "  G.  F.  S.  A  Co.,  a  corporation  formed  and  doing 
business  in  Douglas  county,  Nebraska."  In  the  answer  and 
amended  answer  of  G.  F.  S.  &Co.  they  styled  themselyea  the  de- 
fendants, and  denied  that  the  corporation  was  formed  nnder  the 
laws  of  Nebraska,  bat  made  no  denial  that  it  was  a  corporation. 
An  amended  petition  was  thereopon  filed  against  S.  &  Co.,  a  cor- 
poration formed  under  the  laws  of  Illinois  and  doing  business  id 
Nebraska.  To  this  amended  petition  the  corporation  answered  as 
defendant  and  denied  the  injuries  of  the  plaintiff  and  pleaded 
negligence  on  his  part.  Held,  There  being  no  denial  of  the  cor- 
poration of  8.  &  Co.  and  G.  F.  8.  A  Co.,  that^  so  fiur  as  the  plead- 
ings show,  they  formed  one  and  the  same  corporation,  and  that 
the  place  where  the  corporation  was  formed  was  not  a  material 
fact  in  the  case. 

Error  to  the  district  court  for  Douglas  county.  Tried 
lielow  before  Doane^  J. 

Haily  McCulloch  <{r  English^  for  plaintiff  in  error. 

Edgerton  &  Famawoi^ihf  and  Winfield  8.  Straiony  contt-a. 

Maxwell,  Ch.  J. 

This  is  an  action  to  recover  for  personal  injuries  sus- 
tained by  the  defendant  in  error.  On  the  trial  of  thecau^e 
the  jury  returned  a  verdict  for  (260,  upon  which  judgment 
was  rendered.  The  principal  error  complained  of  in  this 
court  is  non-existence  of  the  plaintiff  corporation.  In  the 
first  petition  the  allegations  are:  ''G.  F.  Swift  &  Co.,  a 
corporation  formed  for  doing  business  in  Douglas  couutj, 
Nebraska,  defendant"  G.  F.  Swift  &  Co.  answered  this 
petition  as  defendant.  Afterwards  an  amended  answer  wa» 
filed  as  follows :  *'  Now  comes  the  said  defendants  G.  F. 
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Swift  &  Co.,  aiul  by  leave  of  court  filed  this  their  amended 
answer  to  the  petition  of  said  plaintiff,  and  say  that  do- 
fendants  deny  each  and  every  allegation  in  said  petitioi^ 
oontainedy  save  and  except  such  as  in  this  answer  may^ 
be  expressly  admitted.  Said  defendants  deny  that  they^ 
are  a  corporation  formed  for  the  purpose  of  doing  busi- 
ness in  Nebraska,  and  deny  that  they  are  or  were  at  the 
time  of  the  institution  of  this  action,  or  the  receiving  of 
the  injuries  alleged  in  said  petition,  doing  business  in  the- 
state  of  Nebraska."  Thereupon  the  plaintiff  below  by^ 
leave  of  court  filed  an  amended  petition  against  ''Swift  & 
Co.,  a  corporation  organized  under  and  by  virtue  of  the- 
laws  of  the  state  of  Illinois  and  doing  business  in  Ne- 
braska.'^  To  this  amended  petition  the  defendant  belowr 
filed  an  answer  as  follows  : 

"  Now  comes  the  said  defendants  G.  F.  Swift  &  Co.,  for 
answer  to  the  second  amended  petition  of  plaintiff  fileil 
herein  say,  that  they  deny  each  and  every  allegation  in  said 
petition  contained  save  and  except  such  as  in  this  answer 
may  be  expressly  admitted.  Said  defendants  deny  that  said 
plaintiff  was  ever  hurt  while  in  their  employ  in  the  manner 
alleged  in  his  said  petition,  or  in  any  other  manner  whatever^ 
Siiid  defendants  for  further  answer  say  that  they  deny  that 
said  plaintiff  was  ever  injured  as  alleged,  or  ever  suffered 
any  damage  by  reason  of  any  injury,  or  was  ever  put  to 
any  expense  by  reason  of  any  injury  for  which  these  de-^ 
fendants  are  liable  in  any  manner  whatever. 

''Said  defendants  further  say  that  if  said  plaintiff  re- 
ceived any  injury  whatever  it  was  through  his  own  care- 
lessness and  negligence,  not  through  any  carelessness  or 
negligence  of  this  defendant  or  the  carelessness  or  negli- 
gence of  any  one  for  whose  acts  these  defendants  would  h& 
responsible. 

"  Wherefore  defendants  pray  to  be  dismissed  with  their 
costs." 

It  will  be  observed  that  the  answer  raises  an  issue  as  to 
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the  injuries  sustained  hy  the  plaintiff  below.  In  ail  the 
answers  Swift  &  Co.  are  styled  the  defendants — thus  in 
effect  admitting  that  they  are  proper  parties.  There  is  no 
denial  that  there  is  a  corporation  of  the  name  of  ''Swift  & 
Co./'  and  that  it  is  doing  business  in  this  state.  This  being 
so,  the  statute  under  which  it  was  organized  would  not,  in  a 
case  of  this  kind,  be  material.  So  far  as  appears  from  the 
pleadings,  Swift  &  Co.  and  G.  F.  Swift  &  Co.  are  one  and 
the  same.  The  defense,  therefore,  is  a  mere  play  upon 
words,  and  is  unavailing.  There  is  no  error  apparent  in 
the  record,  and  the  judgment  is 

Affirmed. 


The  other  judges  concur. 


Gazeli.a  M.  Jones  v.  N.  A.  Shermaw. 

[Filed  April  13, 1892.] 

1.  Building  Contract :  Wobk  and  Larob:  Review.    Toanftc- 

tioQ  for  remodeling  a  hooae  the  defeDdant  pleaded  a  special 
contract  in  writing,  and  foil  performance  under  that  contract, 
while  the  plaintiff  claimed  to  reooTer  under  a  verbal  contract; 
and  the  testimony,  being  in  conflict  upon  those  points,  was  propv 
for  the  jury  to  oonsider. 

2.  :  :  MSOHANICS'  LiBNS  AS  Set-Off.   The  defendant 

set  up  a  uumber  of  mechanics'  liens  upon  the  property  and 
claimed  them  as  a  set-off  without  haying  paid  the  same.  There 
was  no  claim  that  the  contractor  was  insolvent  or  that  he  would 
not  satisfy  such  liens.  Held,  That  the  liens,  to  be  available  as  a 
set-off,  must  be  satisfied. 

Error  to  the  district  court  for  York  oounty.     Tried 
below  before  NoRVAL,  J. 

Oeorge  B.  Franoey  for  plaintiff  in  error. 

Sedgwick  &  Power,  contra. 


J 
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Maxwell,  Ch.  J. 

This  action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error  to  recover  the  sum  of  (536,90, 
l)alance  alleged  to  be  due  him  for  labor  and  material  fur- 
nished in  remodeling  a  dwelling  house.  An  itemized 
copy  of  the  account  is  set  out  in  the  petition. 

To   this    petition    the   defendant    l)elow    answered   in 
substance,  that  the  items  set  forth  in  the  petition  were 
furnished    under  a  written   contract   with    the    plaintiff 
below  for  the  erection  of  said  building  and  that  defendant 
has  paid  all  of  said  claims.    ''That  the  plaintiff  has  failed 
to  complete  said  contract  as  he  agreed  to  do,  in  this,  to- 
wit,  the  plaintiff  failed  to  put  onto  the  building  two  sets 
of  blinds,  and  put  summer  front  and  fender  on  the  grate, 
and  failed  to  bridge  the  joists  in  the  lower  floor,  and  failed 
to  put  in  a  proper  and  suitable  door  in  the  front  part, 
and  failed  to  perform  the  residue  of  the  work  in  a  skillful 
and  workmanlike  manner,  whereby,  and  by  reason  of  the 
premises,  the  defendant  has  been  damaged  in  the  sum  of 
(100.     Without  controverting  the  admissions  in  the  pe- 
tition as  herein  expressly  admitted  or  denied,  the  defendant 
denies  each  and  every  allegation  in  said  petition  contained. 
The  plaintiff  has  failed  to  pay  the  lumbermen  for  the  lum- 
ber used  in  said  building,  and  the  said  lumbermen,  W.  K. 
Ball  &  Son,  a  firm  doing  business  in  the  city  of  York, 
Nebraska,  have  filed  a  mechanic's  lien  upon  the  said  build- 
ing and  the  lot  upon  which  the  same  is  located  for  the 
sum  of  $99.47 ;  and  the  plaintiff  has  failed  to  pay  the 
brick  mason  for  the  work  done  by  him  upon  said  build- 
ing, and  the  said  mason,  Geo.  E.  Peabody,  has  filed  a  me- 
chanic's lien  upon  said  building  and  lot  upon  which  the 
same  is  located  for  the  sum  of  $136.70;    and  the  said 
plaintiff  has  failed  to  pay  the  painters  for  the  painting 
done  on  said  building,  and  the  said  painters,  Wood  &  Son, 
have  filed  a  mechanic's  lien  upon  said  building  and  lot 
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tipon  which  the  same  is  located  for  the  sum  of  $84.55; 
and  the  plaintiff  has  failed  to  pay  the  b&i^ware  merchants^ 
Ore  lop  Pearson  &  Co.,  a  firm  doing  business,  for  the 
hardware,  grate,  eta,  used  in  said  building,  and  the  said 
hardwaremen  have  filed  a  mechanic's  lien  upon  said  build- 
ing and  the  lot  upon  which  the  same  is  located  for  the  sum 
of  $4& 

''Defendant  asks  that  the  said  W.  K.  Ball  &  Son,  and 
the  said  Wood  &  Son,  Orelop  Pearson  &  Co.,  and  Geo.  E. 
Peabody  may  be  made  parties  to  the  said  suit  and  may  be  re- 
<iuired  to  answer,  setting  up  whatever  daim  they  may  have 
Jigainst  the  said  building  and  lot  upon  which  the  same  is 
located.  Defendant  allies  the  facts  to  be  that  said  me- 
olianics'  liens  are  a  cloud  upon  the  title,  and  asks  that  she 
may  have  judgment  for  the  amount  claimed  in  said  mechan- 
it's'  liens,  together  with  interest  thereon  at  the  rate  of  ten 
percent  per  annum  from  the  1st  day  of  February,  1888, 
jiiid  for  her  damages  hereinbefore  mentioned,  amounting  in 
all  to  the  sum  of  $416.72." 

The  plaintiff  below  in  his  reply  admits  the  mechanics' 
liens  and  denies  the  other  allegations  in  the  answer.  Ou 
the  trial  of  the  cause  the  jury  returned  a  verdict  for  the 
j<iini  of  $636.95,  and  upon  overruling  a  motion  for  a  new 
triul  judgment  was  entered  on  the  verdict  The  questions 
of  fact  were  fairly  submitted  to  the  jury,  and  as  the  evi- 
<lc*iice  is  conflicting  upon  the  question  whether  or  not  the 
«c»iitract  is  in  writing  or  merely  verbal,  the  case  was  one 
{proper  for  a  jury  to  consider.  The  defendant  lielow  pleads 
tlie  mechanics'  liens  as  a  set-off  without  having  paid  the 
«ame.  In  such  case  the  liens  cannot  be  pleadcil  as  a  set-off 
l)ecause  the  contractor  is  personally  liable  for  the  same,  and 
the  amount  of  such  liens  could  be  recovered  from  him,  as 
the  remedy  by  foreclosing  the  lien  is  merely  cumulative; 
i)ut  being  a  valid  charge  upon  the  property  for  which  it  is 
liable  to  be  sold,  the  court  might,  in  case  of  the  insolvency 
of  the  contractor,  or  other  sufficient  cause,  order  the  liens 
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satisfied  out  of  the  amount  due  him.  No  such  relief  is 
claimed  here  however.  It  is  to  be  presumed  therefore  that 
the  contractor  is  perfectly  solvent  and  will  satisfy  the  liens 
in  question.  There  is  no  error  in  the  record  and  the  judg- 
ment is 

Affirmed. 
Post,  J.,  concurs. 

NoRVALy  J.,  having  presided  in  the  court  below,  took 
no  part  in  the  decision. 


Buffalo  County  Natl.  Bank  v.  C.  E.  Hanson. 

[Filed  April  13,  1892.] 

1.  Landlord  and  Tenant:  Lease:  Subbendbb.  A  lease  in 
writiog  may  be  sarrendered  by  any  agreement  between  the  par* 
ties  that  the  term  shall  be  termioated,  which  is  nneqniyocally 
Acted  npon  by  both. 

*2,  :  Banks:  Collatebal  Secubities.  Where  a  bank  be- 
came assignee  of  a  lessor,  and  held  certain  securities  of  the 
lessee  which  it  collected  and  sought  to  apply  on  the  rent,  hdd, 
that  it  had  no  lien  npon  snch  securities  for  the  rent,  and  could 
not  apply  the  same  in  payment  of  the  rent  without  the  lessee's 
eouAcnt. 

Error  to  the  di>trict  court  for  Buffalo  county.  Tried 
below  before  Church,  J. 

Calkins  &  Pratiy  for  plaintiff  in  error,  cited  :  Wilson  v, 
Oerhardt^  9  Colo.,  585;  Wall  v.  Hind,  4  Gray  [Mass.], 
366;  Damb  v.  Hoffman,  3  E.  D.  Smith  [N.  Y.],  361 ; 
Bailey  v.  WeUs,  8  Wis.,  141;  Shaw  v.  Partridge,  17  Vt., 
626;  Smith  v,  Harrison,  42  O.  St.,  180;  Kittle  v.  St.  John, 
7  Neb,,  75;    Thomas  v.  Nefson,  69  N.  Y.,  118;  Toltev. 
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OrOi,  75  Ind.,  298;  Melling  v.  Becker,  96  Pa.  St.,  182; 
Allen  V,  Saundersy  6  Neb.,  442 ;  AtAer  v.  Penn,  99  Pa.  St., 
370;  Meyer  v.  Smith,  33  Ark.,  627. 

Hartman  &  DrydeUf  and  Oeo.  E,  Emns,  eontra,  cited: 
a,  K.  &  N.  E.  C6.  V.  Wiebe,  25  Neb.,  542;  Whitehead  v. 
Clifford,  5  Taunt.  [Eng.],  518;  EvereU  v.  WilUamson'i 
Trustees^  12  8.  E.  Rep.  [N.  Car.],  187,  and  cases  cited; 
Bank  of  U.  8.  v.  MacalesteTy  9  Pa.  St.,  475;  Wyokoff  v. 
Anthony,  90  N.  Y.,  442;  Colbrooke,  Collateral  Securities, 
83;  Mason  Savings  Bank  v.  Bangs,  84  Ky.,  135. 

Maxwell,  Ch.  J. 

On  the  24th  of  August,  1885,  Hansen  leased  from 
Ross  Gamble  a  certain  store-room  in  the  city  of  Kearney 
for  the  term  of  two  years  from  September  24  of  that  year, 
at  the  rental  of  $65  per  month,  payable  monthly  in  ad- 
vance. He  remained  in  possession  of  said  room  until 
about  July,  1886,  when  he  sold  his  stock  of  goods  to  Crow 
&  Monroe,  who  continued  in  business  in  that  room  until 
October,  1886,  when  they  sold  the  stock  of  goods  to  one 
McBeth,  who  continued  to  occupy  the  room  until  the  18tb 
of  January,  1887.  The  rent  was  paid  up  to  the  time 
Crow  &  Monroe  sold  out.  After  McBeth  vacated  the 
premises  they  seem  to  have  been  unoccupied  during  a  large 
part  of  the  remaining  portion  of  the  lease,  although  the 
plaintiff  collected  $90  from  one  George  for  rent  At  the  ex- 
piration of  two  years  from  the  date  of  the  lease  it  is  claimed 
that  there  still  remained  due  and  unpaid  thereon  the  sum 
of  $443.95.  On  the  26th  of  August,  1885,  Gamble  con- 
veyed the  premises  in  question  to  the  plaintiff.  The  de- 
fendant in  error  seems  to  have  transacted  his  business  at 
the  plaintiff's  bank,  and  the  bank  having  a  note  of  Han- 
sen's which  he  had  deposited  as  collateral  security  for  an- 
other matter,  it  collected  the  same,  amounting  to  $273.65, 
and  applied  the  amount  so  collected  upon  the  rent  in  ques- 
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tton.  Hansen  thereupon  brought  this  action.  Tiie  de- 
fendant below  (plaintiff  in  error)  answered  that  Hansen 
was  indebted  to  the  bank  for  rent,  and  that  it  had  col- 
lected said  sum  and  applied  the  same  upon  said  debt.  It 
also  pleads  the  same  as  a  set-off.  On  the  trial  of  the  cause 
the  jury  returned  a  verdict  in  favor  of  the  defendant  in 
error. 

Two  questions  are  presented  by  the  record,  vis.:  First, 
Was  the  lease  from  Gamble  to  the  defendant  in  error  sur- 
rendered to  the  bank  at  or  about  the  time  Hansen  sold  his 
stock  of  goods?  and  second,  Could  the  bank  apply  the  pro- 
ceeds of  a  note  left  with  it  as  collateral  upon  a  specific 
matter  and  apply  it  upon  a  distinct  and  independent  claim 
not  connected  with  the  business  of  the  bank? 

In  Wheeler  v.  Walden,  17  Neb.,  122,  it  was  held  that 
a  surrender  of  a  lease  by  operation  of  law  may  be  effected 
by  any  agreement  between  the  parties  that  the  term  shall 
be  terminated  which  is  unequivocally  acted  upon  by  both. 
It  has  been  held  that  an  actual  and  continued  change  of 
possession  by  the  mutual  consent  of  the  parties  is  a  sur- 
render by  operation  of  law,  whether  the  possession  is  de- 
livered to  the  landlord  himself,  or  to  another  for  him. 
(Hallv.  BurgesB,  8  D.  &  R.  [Eng.],  67;  Reeve  v.  Bird,  I 
C.  M.  &  R.  [Eng.],  31 ;  4  Wait's  Act.  &  Def.,  212.)  So 
the  acceptance  of  possession  by  the  landlord  and  accepting 
an  under  tenant  or  an  assignee  as  his  tenant,  followed  by 
an  actual  possession  by  the  latter,  will  operate  as  a  surren- 
der. (Clemmena  v.  Bloamfield,  19  Mo.,  118;  Shepard  v. 
Spcmfding,  4  Mete.  [Mass.],  416;  Schieffelin  v.  Carpenter y 
15  Wend.  [N.  Y.],  400;  GHmman  v.- Legge,  8  Barn.  & 
Cress.  [Eng.],  824;  Witman  v.  Wotry,  13  Wis.,  638;  4 
Waifs  Act.  &  Def.,  213.)  The  case  of  Schieffelin  v.  Car^ 
penter  contains  an  elaborate  review  of  the  authorities  up  to 
the  year  1836,  and  clearly  establishes  the  rule  that  a  writ- 
ten lease  may  be  surrendered  by  any  agreement  between  the 
parties  which  both  have  acted  upon. 
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A  bank  has  a  general  lien  on  all  moneys,  fumls,  and 
paper  securities  of  a  depositor  in  its  possession  for  the 
amount  of  the  general  balance.  (Ford  v,  ThomJUm^  3  Lei^ 
[Va.],  695 ;  McDowell  v.  Bank  of  WilminffUm,  1  Harr 
[Del.],  369 ;  Beekwitii  v.  Union  Bank,  4  Sandf.  [N.  Y.], 
ii04 ;  Commercial  Bank  v.  Hughes,  17  Wend.  [N.  Y.],  94; 
Marsh  v.  Oneida  Bank,  34  Barb.  [N.  Y.],  298 ;  Slate  Bank 
V,  Armstrong^  4  Dev.  [N.  Car.],  519;  Bank  of  U.  8.  v, 
Macalester,  9  Pa.  St.,  475 ;  National  Bank  v.  Insurance  Co., 
104  U.  8.,  55;  Scott  v.  Franklin,  15  East,  428;  Bank  oj 
Metropolis  V.  New  England  Bank,A  How.  [U.  8.],  234; 
2  Am.  &  Eng.  Encyc.  of  Law,  97.)  In  some  of  the  states 
this  rule  does  not  extend  to  deposits  of  money.  (Fourlh 
Natl.  Bank  v.  City  Nail.  Bank,  68  111.,  398 ;  Cordon  v. 
Muchier,  14  Reporter  [La.],  5'20;  Morgan  v.  Lathrop,  12 
La.  Ann.,  257;  2  Am.  &  Eng.  Encyc.  of  Law,  98.)  In  the 
case  at  bar  the  bank  claimed  the  right  to  apply  money  col- 
lected by  it  upon  securities  of  the  defendant  in  error  to  the 
|)ayment  of  the  rent  for  the  room  in  question — a  matter 
entirely  disconnected  with  banking.  It  is  very  clear  that 
had  it  converted  the  securities  to  its  own  use  it  would  have 
been  liable  for  the  same,  and  it  could  not,  without  the  can- 
sent  of  the  owner,  apply  the  proceeds  to  the  payment  of  the 
claim.  It  is  apparent  that  there  is  no  error  in  the  record 
and  the  judgment  is 

Affirmed. 


The  other  judges  concur. 
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NiGHOj^y  Shepard  &  Co.  y.  J.  L.  Miller  et  al. 

[Filed  Apbil  13,  1892.] 

Sale :  Wabbantt:  Action  on  Nots.  In  an  action  apon  certaiil 
not«8  giyen  for  a  threshing  machine  and  engine,  the  defendant 
admitted  the  execntion  of  the  notes  bnt  pleaded  a  breach  of 
•  warranty  and  damages;  that  the  machine  had  been  taken  by  the 
plaintiff  under  a  chattel  mortgage  and  aold.  The  testimony 
tended  to  show  that  the  machine  was  deffcti^e  and  that  the 
plaintiff  had  failed  to  make  it  work  properly  after  notice  of  the 
defects,  and  that  the  purchaser  had  acted  in  good  faith  and  had 
paid  $156  on  the  machine.  Held,  That  a  Terdict  for  $200  in  faTor 
of  the  pnrchaser  would  not  be  set  aside. 

Errob  to  the  district  court  for  York  county.     Tried 
I)olow  before  Xorval,  J. 

Oeorge  B.  France^  for  plaintiff  in  error. 

Sedgwick  &  Powei\  contra. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  York 
county  by  the  plaintiff  against  the  defendant  to  recover 
upon  four  promissory  notes  each  for  the  sum  of  $175. 
The  notes  were  dated  July  29,  1885.  They  were  given 
for  a  threshing  machine  and  engine,  the  whole  price  of 
which  was  $1,050,  upon  which  the  defendant,  on  the  2d 
day  of  Septeml)er,  1886,  paid  the  sum  of  $156.  The  de- 
fendants in  their  answer  admit  the  making  and  delivery 
of  the  notes,  but  allege  a  breach  of* warranty  and  claim 
damages  in  the  sum  of  $550.  On  the  trial  of  the  cause 
the  jury  returned  a  verdict  for  $200  in  favor  of  the  de- 
fendants, upon  which  judgment  was  rendered.  The  testi- 
mony shows  that  the  separator  had  been  used  before  the 
^lefendants  obtained  it,  bnt  had  been  repainted;  that  it  had 
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been  exposed  to  the  weather  and  greatly  injured.  It  also 
appears  that  it  did  not  do  good  work ;  that  the  engine  was 
not  soffident  to  perform  the  service  required  of  it.  It 
also  appears  that  the  machinery  was  mortgaged  to  the  com- 
pany and  afterwards  taken  by  it  and  sold  under  the  mort- 
gage. So  far  as  we  can  see  the  purchasers  acted  in  good 
faith,  and  the  defects  complained  of,  or  many  of  them, 
were  actual  defects  in  the  machinery  which  the  company 
failed  to  remedy.  It  would  serve  no  good  purpose,  to  re- 
view the  testimony  at  length.  No  error  appears  in  the 
record  and  the  judgment  is 

Affirmed. 
Post,  J.,  concurs. 

NoRVAL,  J.,  having  tried  the  case  in  the  district  court, 
did  not  offer  an  opinion. 


f  84    4fiO 
'  02  4980 


Ida  E.  Goodrich,  appellee,  v.  A.  J.  Cushman  et 

AL.,  APPELLANTS. 


1. 


3. 


[Filed  April  13,  1892.] 

DxuresB!  Cokvbyancks:  Husband  and  Wife.  In  an  action 
by  a  wife  against  her  fansband  and  his  sister  to  set  aside  a  oon- 
yejranoe  of  real  estate  of  the  wife  alleged  to  have  been  convejed 
nnder  dnress,  there  was  testimony  tending  to  show  sndi  dnre^ss 
on  the  part  of  the  hasband,  and  that  the  grantee  was  not  a 
bona  fide  parchaser.  Held,  That  a  decree  that  the  pnrcbsaer 
pay  the  plaintiff  the  snm  of  $500  and  assnme  a  certain  mortgage 
on  the  property  or  be  barred,  was  supported  by  the  eyidence. 

:  :  .    There  was  no  error  in   permitting  the 

plaintiff  to  dismiss  the  case  as  to  the  hnsbaod. 


:  — — :  — .     The  testimony  shows  that  the  plaintiff 

and  Edward  C.  Goodrich  were  husband  and  wile  and  the  decree 
so  finding  is  in  confbrnjity  to  the  proof. 
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Appeal  from  the  district  court  for  Hall  county.  Heard 
t)eIow  before  Gaslin,  J. 

Thomps<m  Bros,,  for  appellant,  cited :  Fremont  Ferry 
ik  Bridge  Co.  v.  Dodge  Cb.,  6  Neb.,  25;  MoMurtry  v. 
Broum,  Id.,  377;  Mundy  v.  WhiUemore,  15  Id.,  651; 
Stark,  Ev.,  711 ;  Wharton,  Crim.  Ev.,  sec.  421 ;  Hamil- 
ton  V.  Smithy  10  N.  W.  Rep.  [la.],  276;  Harmon  v.  Har- 
mon, 61  Ue.,  227;  Bagley  v.  Smith,  10  N.  Y.,  499; 
French  v.  Shoemaker,  14  Wall.  [U.  S.],  322;  Dennis  v, 
Crittenden,  42  N.  Y.,  546 ;  Mi/ler  v.  Miller,  68  Pa.  St., 
486;  Grant  v.  Cropsey,  8  Neb.,  208;  Greenleaf,  Ev.,  sec. 
.339. 

ij.  C  OlanvilU,  contra,  cited:  Gibson  v.  Gibson,  24 
Xeb.,  434;  Hutchinsv.  Kimmell,  31  Mich.,  126. 

Maxwell,  Ch.  J. 

This  is  an  action  to  remove  a  cloud  from  the  plaintiff's 
title  to  certain  real  estate.  A  decree  was  rendered  in  the 
court  below  that  the  defendant,  A.  J.  Cushman,  pay  to  the 
plaintiff  the  sum  of  $500  and  assume  a  certain  mortgage 
for  the  sum  of  $400,  and  that  the  plaintiff  recover  costs. 

The  plaintiff  claims  that  Edward  C.  Groodrich  is  her 
husband,  and  while  the  action  was  pending  she  dismissed 
the  action  as  to  him.  It  is  claimed  that  in  this  dismissal 
the  coort  erred,  but  no  su£Bcient  reason  has  been  stated  to 
show  that  the  ruling  was  erroneous,  and  we  see  no  error  in 
the  ruling. 

It  is  admitted  that  A.  J.  Cushman  is  the  sister  of  Ed- 
ward C.  Goodrich.  This  is  important  because  there  seems 
to  be  some  difficulty  between  Goodrich  and  his  wife,  the 
marriage  even  being  denied.  The  testimony,  however, 
tends  to  show  the  cohabitation  of  the  parties  and  a  present 
agreement  of  marriage. 

In  Gibson  v.  Gibson,  24  Neb.,  434,  it  ia  said:  ''It  is 
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regarded  as  settled  by  judicial  authority  tliroughout  the 
United  States  that  marriage,  io  its  l^al  sense,  is  a  civil 
contract ;  that  it  is  not  indispensable  that  a  clergyman  or 
magistrate  should  be  present  to  authorize  and  confirm  the 
contract  in  order  to  give  validity  to  the  marriage.  There- 
fore, if  this  was  made,  as  appears  by  cpntract,  either  in 
Iowa  or  Nebraska,  followed  by  celebration  and  cohabita- 
tion in  Illinois,  it  amounts  to  a  valid  marriage,  and  is  not 
voidable  at  the  will  of  either  |>arty,  but  is  as  binding  as  if 
made  in  the  presence  of  chosen  witnesses  at  the  Christian 
altar,"  and  what  is  said  in  tliat  case  as  to  the  proof  is  ap- 
plicable in  this: 

*'The  testimony  of  the  ap}>ollee  is  neither  improl)able  nor 
inconsistent.  It  is  corroborated  by  the  appellant  as  to 
time  and  place  of  cohabitation  following  the  marriage;  by 
his  conduct  and  correspondence  with  the  appellee;  by  his 
direct  acknowledgment  of  the  relationship,  and  by  letters 
addressed  to  the  witnesses  who  testified  to  the  fact,  and  by 
voluntarily  assuming  the  relationship  of  husband  before 
the  ap|)ellee's  family  and  before  the  public.  It  is  further 
manifested  in  his  letters  in  evidence,  the  words  and  sense 
of  which  no  exculpatory  explanation  of  the  writer  is  now 
competent  to  efface." 

On  the  trial  of  the  cause  the  plaintiff^  asked  and  ob- 
tained leave  to  file  an  amended  petition  to  conform  to  the 
proof.  This  amendeil  petition  shows  the  grounds  on  which 
a  recovery  is  sought  The  plaintiff  states  that  on  and  be- 
fore the  13th  day  of  March,  1889,  she  was  the  owner  in 
fee  of  lot  10,  in  block  23,  of  Russell  Wheeler's  addition 
to  Grand  Island,  an  incorporated  city  in  Hall  county,  Ne- 
braska, and  occupied  the  same  with  the  said  Edward  C. 
Goodrich  as  their  home;  that  on  said  day  Edward  C. 
Groodrich,  who  is  her  husband,  brought  to  her  a  deed  pre- 
pared to  convey  the  said  property  to  the  defendant  A.  J. 
Cushman,  and  commanded  her  to  sign  the  same;  that  be 
had  only  a  few  days  before  told  her  that  she  must  sign  a  deed 
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to  her  property,  and  when  she  objected  to  doing  so,  became 
veiy  violent  and  swore  at  her  and  threatened  to  kill  her  if 
she  refused,  and  so  when  he  brought  her  the  said  deed  and 
commanded  her  to  sign  the  same,  she  was  afraid  to  refuse, 
and  afraid  to  say  to  the  notary  in  his  presence  that  she  did 
not  do  so  willingly,  and  she  signed  but  did  not  acknowl- 
edge the  deed,  and  he  took  it  away  with  him ;  and  that  she 
signed  the  said  deed  in  his  presence  only  because  she  was 
in  fear  of  death  or  great  bodily  harm  if  she  refused  so  to 
do;  and  the  plaintiff  further  says  that  the  defendant,  her 
husbami,  had  often  and  repeatedly,  aud  within  a  short  time 
prior  to  the  time  he  compelled  her  to  sign  the  said  dee<1, 
manifested  a  very  violent  temper  toward  her,  at  one  time 
striking  at  her  face  so  violently  that  the  blow  broke  the 
bone  in  her  hand  which  she  raised  to  protect  her  face;  at 
another  time  choking  her  by  means  of  a  towel  around  her 
neck  until  she  became  unconscious;  at  another  time  strik- 
ing her  in  the  face  with  his  fist  so  violently  that  she  would 
have  fallen  if  he  had  not  caught  her;  all  of  which  abuse 
and  violence,  together  with  many  other  instances  and  the 
tlireats  above  mentioned  so  terrified  her  that  she  signed  the 
said  deed  against  her  wish  and  will,  and  because  of  great 
fear,  and  only  becanse  of  such  fear. 

The  plaintiff  further  says  that  nothing  whatever  has 
been  paid  to  her  or  to  any  one  else  for  her  for  the  said 
property,  or  as  consideration  for  said  deed;  that  she  verily 
believes  and  so  avers  that  no  consideration  was  in  any 
manner  paid  by  the  defendant  A.  J.  Cushman  for  said  deed  ; 
that  she  verily  believes  and  therefore  avers  that  the  said  deed 
has  never  been  delivered  to  the  defendant  A.  J.  Cushman, 
and  states  positively  that  the  defendant  Edward  C.  Goodrich 
has  not  now  and  never  had  any  right  or  authority  to  sell  the 
said  property  or  to  deliver  the  said  deed;  that  he  knew 
that  she  never  willingly  consented  to  part  with  the  said 
property,  and  had  only  signed  the  said  deed  through  fear 
of  death  or  great  bodily  harm,  purposely  inspired  by  his 
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threats  and  violence,  and  that  the  same  was  well  known  by 
the  defendant  A.  J.  Cushman. 

The  plaintiff  further  says  that  she  did  not  voluntarilj 
give  up  possession  of  her  said  property  to  any  one,  but  that 
her  husband,  a  few  days  after  the  signing  of  said  deed, 
compelled  her  to  go  against  her  will  and  wish  to  the  state 
of  Pennsylvania  to  visit;  that  she  left  her  goods  in  her 
house  on  said  premises,  and  that  shortly  after  her  depart- 
ure her  husband  wrote  to  her  that  she  must  not  come  back 
to  him;  that  he  had  sold  her  things,  and  urging  her  to  get 
a  divorce  from  him ;  that  she  returned  and  found  strangers 
occupying  the  property  as  renters,  and  she  avers  that  in  no 
other  manner  than  as  above  set  forth  has  she  given  up 
possession  to  the  pro|)erty. 

''The  plaintiff  further  says  that  the  said  property  is  of 
the  reasonable  value  of  $1 ,200 ;  that  the  ground  was  bought 
and  paid  for  with  her  own  money;  that  the  buildings  were 
paid  for  with  money  raised  by  mortgage  on  that  said  prop- 
erty, said  mortgage  being  for  $400;  that  so  far  as  she 
knows  no  amount  was  agreed  upon  as  a  consideration  for 
said  deed  ;  that  her  husband  had  no  right  or  authority  to 
offer  the  property  for  sale  or  to  agree  on  the  purchase  price 
therefor;  and  that  she  has  never  in  any  manner  consented 
to  or  ratified  any  such  agreement 

''The  plaintiff  further  says  that  the  defendant  Max  H. 
Cushman  is  the  husband  of  the  defendant  A.  J.  Cushman, 
and  has  no  other  interest  in  the  property  described  or  id 
this  controversy,  except  such  as  he  may  have  because  of 
such  fact. 

"  The  plaintiff  therefore  prays  that  the  deed  mentioned 
above  may  be  declared  void,  and  that  her  title  to  the  said 
pro|)erty  be  quieted  against  the  claims  of  the  defendants;  or 
that  the  defendant  A.  J.  Cushman  be  required  and  adjudged 
to  pay  to  the  plaintiff  the  full  value  in  money  of  the  said 
property,  to-wit,  the  sum  of  $800,  besides  assuming  the 
payment  of  the  $400   mortgage  debt  above  mentioned; 
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that  the  defendant  Edward  C.  Goodrich  be  enjoined  from 
interfering  with  the  plaintiff's  property  or  attempting  to 
control  her  action  in  regard  thereto,  and  for  such  other  and 
further  relief  as  justice  and  equity  require." 

The  testimony  clearly  shows  that  the  property  in  ques- 
tion belonged  to  the  wife,  and  that  A.  J.  Cushnian  is  not 
a  bonafde  purchaser.  There  is  no  error,  therefore,  in  re- 
quiring her  to  make  the  payments  provided  for  in  the 
decree.     The  judgment  is  right  and  is 


Affirmed. 


The  other  judges  concur. 


D.  C.  Stover,  appellee,  v.  James  Tompkins  bt  al., 

APPELLANTS. 

[Filed  April  13, 1892.] 

1.  Mortgages:  Assi7MPTI0N  by  Vendee:  Fobsclosubb.  Where 
a  grantee  of  real  estate  bae  aaeamed  in  the  deed  of  conveyance 
a  certain  mortgage  as  part  of  theconatderation,  and  in  the  action 
to  forecloee  had  been  made  a  defendant  and  a  decree  rendered 
against  him  that  he  sbonld  be  liable  in  case  of  deficiency,  which 
decree  remained  nn reversed  and  withoat  modification,  he  will 
not  be  permitted,  when  Judgment  for  deficiency  is  sought,  to  set 
np  facts  which  existed  when  the  original  decree  was  obtained 
and  should  have  been  pleaded,  to  show  that  he  was  not  liable. 


2.  ;  :  '  SuBBooATioir.    Where  a  person  assumes 

a  mortgage  upon  real  estate  as  a  part  of  the  consideration  and 
conveys  the  same  to  another,  who  assumes  such  mortgage  as  a 
part  of  the  consideration,  the  fint  grantee  stands  as  surety  for 
the  second  grantee,  and  if  compelled  to  pay  the  debt  may  re- 
cover Itom  the  latter. 
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Kellogg  &  GraybiU,  for  appellant^  cited :  Pomeroy,  Rem- 
edies, sec.  337 ;  Curtis  v,  Tyler,  9  Paige  Ch.  [N.  Y.],  432 ; 
£tng  V.  Whiieley,  10  Id.,  466;  Klaptcorth  r.  Dressier ,  78 
Am.  Dec.  [N.  J.],  69,  and  note ;  Jones,  Mortgages,  sees. 
756,  768,  760;  Boone,  Id.,  sec  128;  Keller  v,  Ashfard, 
133  U.  8.,  610;  Shamp  v.  Meyer,  20  Neb.,  226;  CraweU 
V.  Hospital,  27  N.  J.  Eq.,  665 ;  Bidddl  v.  Briaolara,  64 
Cal.,  361;  Sttiart  r.  Worden,  42  Mich.,  154;    Vrooman  v. 
Tume)',  69  N.  Y.,  280;  Dunning  v.  Leavitf,  85  Id.,  35; 
Simson  v.  Brown,  68  N.  Y.,  366;  Oamsey  v.  Rogers,  47 
N.  Y.,  233;  Lake  Ont.  R.  Co.  v.  Curtiss,  80  N.  Y.,  223; 
NaU.  Bank  v.  Grand  Lodge,  98  U.  8.,  123;  note  to  Audin 
V.  Seligmen,  18    Fed.  Rep.  [N.  Y.],  523;    Jferriman  v. 
Moore,  90   Pa.  St.,  78;    Dean  v.  Walker,  107   111.,  540; 
Northern  Dispensary  v.  Merriam,  59  How.  Pr.  [N.  Y.], 
226 ;  Waring  v.  Sombom,  82  N.  Y.,  604 ;   BuU  v.  TUs- 
worth,  29  N.  J.  Eq.,  73;  Conlan  r.  Grace,  30  N.  W.  Rep. 
[Minn.],  883 ;  Clapp  v.  Maxivell,  13  Neb.,  542 ;  Maxwell, 
PI.  &  Pr.,  599,  600. 

A,  W.  Agee,  contra,  cited:  Cooper  v,  Foss,  16  Neb., 
516 ;  Bmd  v.  Dolby,  17  Id.,  491 ;  KeedU  v.  Flack,  27  Id., 
836;  Rockwell  V.  Bank,  31  Id.,  128;  Milliani  v.  Tognini, 
7  Pac.  Rep.  [Nev.],  279 ;  Merriman  v.  Moore,  90  Pa.  St, 
80;  PvJtMy  v.  Famham,  27  Wis.,  187. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Hamil- 
ton county  to  foreclose  a  mortgage  executed  by  Tompkins 
and  wife  upon  certain  real  estate.  This  mortgage  was  af- 
terwards transferred  to  the  plaintiff.  The  mortgaged 
premises  were  conveyed  by  Tompkins  and  wife  to  A.  J. 
Spanogle,  and  by  him  conveyed  to  Stark,  who  it  is  claimed 
assumed  the  mortgage.  Stark  conveyed  to  one  Neiman 
who  assumed  the  mortgage.  These  facts  were  set  forth  in 
the  petition  to  foreclose.     Service  was  had  upon  Neiman 
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hy  publication.  Stark  demurred  to  the  petition,  which  de- 
murrer was  overruled,  and  he  stood  upon  his  demurrer. 
A  decree  was  thereupon  rendered,  finding  Stark  liable  for 
a  deficiency.  The  concluding  portion  of  said  decree  is  as 
follows :  '^  It  is  further  ordered  and  decreed  that  if  the 
money  arising  from  said  sale  shall  be  insufficient  to  pay 
the  amount  due  to  the  plaintiff,  with  interest  and  costs,  that 
said  sheriff  shall  specify  the  amount  of  such  deficiency  in 
his  report  of  such  sale,  and  that  upon  the  confirmation  of 
such  report  the  plaintiff  will  be  entitled  to  apply  to  the 
court  for  an  order  that  the  defendants  James  Tompkins, 
Miranda  E.  Tompkins,  Wm.  L.  Stark,  and  John  Neiman,' 
the  persons  who  are  personally  liable  for  the  debt  secured 
by  said  mortgage,  pay  to  the  said  plaintiff  the  amount  of 
such  deficiency,  with  interest  thereon  from  the  date  of  such 
report,  and  that  the  plaintiff  have  execution  therefor.^' 
This  decree  is  still  in  full  force  and  effect.  The  mortgaged 
premises  were  duly  sold  under  the  decree  for  less  than  the 
amount  of  t^e  mortgage  debt,  whereupon  the  court  ren- 
dered judgment  against  Stark  for  such  deficiency,  and  this 
is  the  error  complained  of. 

The  remedy  of  Mr.  Stark,  if  he  have  one,  is  to  ask  for  a 
modification  of  the  decree  of  foreclosure.  It  may  be  too 
late  to  apply  for  relief  in  that  respect.  That  question  is 
not  before  us,  and  will  not  be  determined.  As  between 
Stark  and  Mr.  Neiman,  he  is  merely  a  surety,  and  no 
doubt  may  recover  from  Neiman  whatever  sum  he  may  be 
compelled  to  pay.  The  rule  is  stated  in  King  v.  Whitdy^  10 
Paige  Ch.  [N.  Y.],  467:  "In  Hahey  v.  Reed  (9  Id.,  446) 
I  came  to  the  conclusion  that  the  acceptance  by  the  grantee 
of  a  conveyance  which  contained  a  recital  that  he  was  to 
pay  off  and  discharge  an  existing  incumbrance  upon  the 
premises  conveyed,  as  in  this  case,  was  evidence  of  such  an 
agreement  between  him  and  the  grantor,  although  the 
grantee  had  not  himself  executed  the  conveyance.  It  was 
also  decided  in  that  case,  as  well  as  in  the  previous  case  of 
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CurtU  V.  Tykr  (9  Paige  Ch.  [N.  Y.],  432),  that  where  the 
grantor  in  such  a  conTeyance  was  personally  liable  for  the 
payment  of  the  incumbranoe,  the  grantee  became  the  princi- 
pal debtor  by  such  an  agreement,  and  that  the  grantor  stood 
I  in  the  situation  of  a  mere  surety  for  him,  as  to  the  payment 
of  such  incumbrance,  so  as  to  give  the  holder  of  the  incum- 
brance a  right  in  equity  to  the  grantee  for  payment,  if  the 
premises  upon  which  it  was  a  lien  should  prove  insufficient 
for  that  purpose/'  This,  no  doubt,  is  the  law,  and  it  is 
unnecessary  to  cite  additional  authorities  to  sustain  it. 
There  is  no  error  in  the  record  and  the  judgment  is 

Affirmed. 
The  other  judges  concur. 


L.  Strickler  v.  Mary  E.  Hargis  et  al. 
[Filed  April  13,  1892.] 

1.  Attaohment:  Jurisdictiok.   Where  a  statatory  oanae  for  «n 

attachment  in  an  action  on  contract  is  made  to  appear  to  a  oonrt 
of  original  Jurisdiction  in  which  an  action  is  pending,  by  filing 
the  necessary  affidavit  and  giving  a  sufficient  undertaking,  such 
court  thereby  acquires  Jurisdiction  and  may  issue  an  attach- 
ment. 

2. :  .  Where  an  action  upon  contract  was  brought  be- 
fore a  justice  of  the  peace,  and  dismissed  and  taken  by  the 
plaintiff  to  the  district  court  for  review,  and  while  pending  in 
that  court  an  affidavit  and  undertaking  for  an  attachment  were 
duly  filed  therein,  and  an  attachment  issued  thereupon  and  lev- 
ied on  the  defendant's  property,  such  court  has  jurisdiction  and 
the  attachment  is  to  be  sustained  or  discharged  as  in  other 

Error  to  the  district  court  for  Lincoln  county.     Tried 
below  before  Hamer,  J. 
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W.  T,  Wilcox,  and  H.  D.  Rhea,  for  plaintiff  in  error, 
cited :  OampbeUv.  Sutton,  12  Neb.,  624;  MUler  v.  Rolph, 
8  Id.,  439. 

NesbiU  &  Orimes,  contra,  filed  no  brief. 

Maxwkll,  Cii.  J. 

This  action  was  brought  in  a  justice  court  by  the  plaint- 
iff against  the  defendants,  upon  a  promissory  note  and  ac- 
connt.  The  justice  dismissed  the  action  as  to  one  of  the 
defendants,  but  rendered  judgment  against  the  others.  The 
case  was  taken  by  the  plaintiff  on  error  to  the  district 
court,  and  while  it  was  pending  in  that  court  an  affidavit 
was  filed  therein  as  follows : 

^'The  said  plaintiff,  L.  Strickler,  makes  oath  that  the 
claim  in  this  action  is  for  unpaid  promissory  notes  and 
upon  accounts,  said  notes  given  for  goods,  wares,  and  mer- 
chandise, and  account;  is  for  merchandise,  and  the  said 
plaintiff,  L.  Strickler,  also  makes  oath  that  the  said  claim 
is  just,  and  that  plaintiff  ought,  as  she  believes,  to  recover 
thereon  $107.50.  He  also  makes  oath  that  the  said  de- 
fendants, each  and  all  of  them,  are  about  to  remove  this 
property  out  of  the  jurisdiction  of  the  court  with  intent 
to  defraud  their  creditors  and  this  plaintiff;  are  about  to 
convert  their  property,  or  a  part  thereof,  into  money  with 
intent  to  defraud  their  creditors  and  this  plaintiff,  and  have 
made  pretended  and  fraudulent  assignments  to  one  Lorenz 
Harrington  of  part  of  their  property,  with  intent  to  de- 
fraud their  creditors  and  this  plaintiff,  and  fraudulently 
contracted  the  debt  for  which  suit  has  been  brought  with 
intent  to  defraud  this  plaintiff.  L.  Strickler.'^ 

An  undertaking  was  filed  which  was  duly  approved  by 
the  derk  of  the  court;  the  defendants  thereupon  filed  a  mo- 
tion to  discharge  the  attachment  as  follows  : 

*' The  defendants  move  the  court  to  discharge  the  at- 
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tachment  in  this  action  for  the  following  reasons :  First, 
because  the  facts  stated  in  the  affidavit  are  not  sufficient 
to  justify  the  issuing  of  the  same;  second,  because  the 
statement  of  facts  in  said  affidavit  are  untrue."  A  large 
number  of  affidavits  were  filed  on  both  sides  and  the 
cause  submitted  to  the  court,  which  rendered  judgment  as 
follows : 

^^  This  cause  coming  on  for  hearing  this  22d  day  of  No- 
vember, 1889,  upon  the  motion  of  the  defendants  to  dis- 
solve the  attachment,  on  consideration  whereof  the  court 
sustains  the  motion  on  the  ground  that  there  is  no  juris- 
diction in  this  court  to  issue  an  order  of  attachment  pend- 
ing the  determination  of  proceedings  in  error  from  the 
court  below,"  and  the  attached  property  was  discharged. 

It  will  be  observed  that  the  only  question  presented  Is 
the  authority  of  the  district  court  to  issue  an  attachment. 

Sec.  198  of  the  Code  provides:  "The  plaintiff  in  a 
civil  action  for  the  recovery  of  money  may,  at  or  after 
the  commencement  thereof,  have  an  attachment  against 
the  property  of  the  defendant  and  u|Km  the  grounds 
herein  stated:  First,  when  the  defendant,  or  one  of  sev- 
eral defendants,  is  a  foreign  corporation  or  a  non-resident 
of  this  state ;  or  second,  has  absconded  with  the  intent 
to  defraud  his  creditors;  or  third,  has  left  the  county  of 
his  residence  to  avoid  the  service  of  a  summons;  or  fourth, 
so  conceals  himself  that  a  summons  cannot  be  served 
upon  him;  or  fifth,  is  about  to  remove  his  property,  or  a 
part  thereof,  out  of  the  jurisdiction  of  the  court,  with  the 
intent  to  defraud  his  creditors;  or  sixth,  is  about  to  con- 
vert his  property  or  a  part  thereof  into  money  for  the  par- 
pose  of  placing  it  beyond  the  reach  of  his  creditors;  or 
seventh,  has  property  or  rights  in  action  which  he  conceals; 
or  eighth,  has  assigned,  removes!,  or  disposed  of,  or  is  about 
to  dispose  of,  his  property  or  a  part  thereof  with  the  intent 
to  defraud  his  creditors;  ninth,  fraudulently  contracted 
the  debt  or  incurred  the  obligation  for  which  suit  is  about 
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to  be  or  has  been  brought.  But  an  attachment  shall  not 
be  granted  on  the  ground  that  the  defendant  is  a  foreign 
<x)rporation,  or  a  non-resident  of  the  state,  for  any  claim 
other  than  a  debt  or  demand  arising  upon  contract,  judg- 
ment, or  decree. 

''Sec.  199.  An  order  of  attachment  shall  be  made  bj 
the  derk  of  the  court  in  which  the  action  is  brought,  in 
any  case  mentioned  in  the  preceding  section,  when  there  is 
filed  in  his  office  an  affidavit  of  the  plaintiff,  his  agent  or 
attorney,  showing:  First,  the  nature  of  the  plaintiff's 
claim ;  second,  that  it  is  just;  third,  the  amount  which  the 
affiant  believes  the  plaintiff  ought  to  recover;  fourth,  the 
existence  of  some  one  of  the  grounds  for  an  attachment 
enumerated  in  the  preceding  section." 

Sec.  200  provides  that  if  the  attachment  is  issued  after 
the  commencement  of  the  action  the  return  shall  be  in 
twenty  days  after  the  writ  is  issued.  Sees.  237  to  243 
provide  for  claims  not  due,  while  sections  244  to  249  pro- 
vide for  garnishment  in  aid  of  execution.  Construing  the 
several  provisions  of  the  Code  in  reference  to  attachment 
together,  and  it  is  evident  that  an  attachment  in  some  of 
its  forms  may  be  obtained  whenever  any  statutory  ground 
therefor  exists,  at  any  stage  of  the  case  from  the  commence- 
ment of  an  action  until  the  satisfaction  of  the  judgment. 
The  court  in  which  the  action  is  pending  at  the  time  the 
cause  for  attachment  is  shown  by  the  necessary  affidavits  to 
exist  is  the  proper  one  to  grant  the  attachment,  and  we 
know  of  no  cause  why  it  should  not  be  granted  in  favor  of 
a  creditor  while  proceedings  in  error  are  pending.  If  the 
right  to  issue  an  attachment  was  suspended  during  the  time 
proceedings  in  error  were  pending  in  a  court  of  original 
jurisdiction  the  result  in  many  cases  no  doubt  would  be 
the  loss  of  the  debt.  We  cannot  believe  that  the  intention 
was  to  deprive  any  suitor  of  this  right  when  sufficient  cause 
exists.  It  is  evident  that  the  district  court  had  jurisdic- 
tion.    The  judgment  of  the  district  court  is  reversed  and 
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the  attachment  reinstated^  and  the  cause  remanded  for  fur- 
ther proceedings. 

ReVEBSED   A19D   REMANDED. 

The  other  judges  concur. 


sV'  ^c.  5  y 


Samuel  McCleneghan  v.  John  Reid. 

[Filed  Apbil  13,  1692.  j 


1.  Beview:  Slandeb:  Money  Paid  Under  Durebb.    loanacs 

tioD  for  slander  Mid  to  Feoover  money  paid  under  doreas,  a  iiart 
of  the  same  transaction,  issaes  were  joined  and  » trial  had  which 
resulted  in  a  verdict  of  $600  for  the  plaintifil     There  being  a  con 
flict  in  the  testimony,  the  oonrt  will  not  disturb  the  yeidid 

2.  Trial :  Order  of  Proof.     On  the  trial  the  plaintiff  introdaced 

testimony  in  support  of  his  cause  of  action;  the  defendant 
thereupon  introduced  evidence  to  sustain  his  answer;  the  plaiat- 
iff  then  introduced  evidence  to  rebut  the  evidence  introdaced 
by  the  defendant  and  to  show  that  the  cattle  in  oontroyer^  in 
fact  belonged  to  him,  and  were  not  branded  as  claimed  by  the 
defendant.     Held,  No  error. 

3.  :  .    The  order  in  which  proof  is  introduced  is,  toa 

great  extent.  In  the  discretion  of  the  trial  court,  and  unless  a 
party  has  been  deprived  of  a  substantial  right  or  there  is  an 
abuse  of  discretion  the  action  of  such  court  will  not  be  reversed. 

4.  Slander:  Evidence.    In  an  action  for  slander,  proof  that  the 

defendant  repeated  the  words  alleged  to  be  slanderous  at  other 
times  before  the  bringing  of  the  action  than  those  set  forth  in 
the  petition  may  be  introduced  for  the  purpose  of  ahowisg 
malice. 

5.  Beview.    There  is  no  material  error  in  the  instructions. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Doane,  J. 

E.  F,  Oray^  for  plaintiiF  in  error,  cited:    E6khart  r. 
Wilson,  10  S.  &  R.   [Pa.],  52;   Geary  v,  Bennett,  27  N. 
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W.  Rep.  [Wis.],  336;  Frazierv.  MoClosky,  60  N.  Y.,  338; 
Boldtv.  Budwig,  19  Neb.,  744,  745;  RoaewaUr  v,  Hoffman, 
24  Neb.,  230,  and  cases. 

Cotoin  &  McHughf  contra,  cited:  Tootle  v.  Jones,  19 
Neb.,  558;  Townshend,  Slander  &  Libel  [4th  Ed.],  sees. 
392,  394 ;  OribbU  v.  P.  P.  Co.,  25  N.  W.  Rep.  [Minn.], 
710;  Beneway  v.  Thorp,  43  N.  W.  Rep.  [Mich.],  863; 
Newell,  Defamation,  Slander  &  Libel,  sec.  35;  Reiian  v, 
Ooebel,  22  N.  W.  Rep.  [Minn.],  291 ;  Wabash  Pr.  <t  Pub. 
Co.  V.  Crumrine,  21  N.  E.  Rep.  [Ind.]  904 ;  Craker  i\ 
R.  Cb.,  36  Wis.,  657;   Cooper  v.  R.  Co.,  66  Mich.,  261. 

Maxwell,  Ch.  J. 

This  is  an  action  in  two  counts.  The  first  to  recover 
the  sum  of  $102.27  i>aid  under  alleged  duress,  and  the  sec- 
ond, as  a  part  of  the  same  transaction,  for  slander  in  call- 
ing the  defendant  in  error  a  thief. 

The  defendant  below  in  his  answer  alleges : 
"First — For  answer  to  the  first  cause  of  action  in  the 
plaintiff's  petition  herein  the  defendent  states :  That  the 
plaintiff  at  the  time  mentioned  in  said  first  cause  of  action 
did  ship  a  bunch  of  cattle  to  South  Omaha  cattle  market 
and  there  did  sell  the  same;  that  five  of  the  cattle  so  ship- 
ped and  sold,  then  were  the  property  of  the  defendant,  and 
the  defendant  did  wire  to  prevent  the  sale  of  his  said  cattle, 
and  did  proceed  to  South  Omaha  immediately  and  identify 
und  claim  his  said  five  cattle  and  then  did  sell  them  for 
$102.27  to  Hom  &  Sharp,  commission  men,  who  had  made 
sale  of  said  bunch  of  cattle  for  the  plaintiff.  The  defendant 
denies  that  he  claimed  he  would  have  defendant  arreste<l  and 
sent  to  jail;  denies  that  he  claimed  he  would  make  com- 
plaint for  that  purpose;  denies  that  he  would  then  and 
there  have  bad  the  plaintiff  arrested  and  sent  to  jail;  de- 
nies that  the  plaintiff  permitted  tt  e  vendee  of  said  stock 
to  pay  the  defendant  under  threats  and  duress;  denies  that 
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the  defendant's  claim  was  made  to  extort  money  from  the 
plaintiff;  and  the  defendant  denies  each  and  every  allega- 
tion in  said  first  cuuse  of  action  contained  which  is  not  ex- 
pressly admitted  above. 

**  Second — For  answer  to  the  second  cause  of  action  in 
said  petition  the  defendant  denies  each  and  every  allega- 
tion in  said  second  cause  of  action  contained. 

''Third — For  a  second  defense  and  answer  to  said  sec- 
ond cause  of  action  the  defendant  states  that  the  plaintiff, 
in  Douglas  county  and  state  of  Nebraska,  on  the  1st  day 
of  August,  A.  D.  1888,  and  at  and  before  the  time  of  the 
supposed  speaking  of  the  supposed  defamatory  words  men- 
tioned in  said  second  cause  of  action,  feloniously  did  steal, 
take,  and  carry  away,  and  sell  at  the  stock  yards  in  South 
Omaha,  one  cow,  one  yearling  heifer,  and  three  steers,  of 
the  value  of  $102.27,  the  property  of  the  defendant,  and 
the  said  cattle  being  the  same  five  head  of  cattle  mentioned 
in  said  second  cause  of  action  as  claimed  by  the  defendant; 
and  the  said  stealing  being  the  same  stealing  which  is 
alleged  in  said  second  cause  of  action  to  have  been  by 
the  defendant  charged  against  the  plaintiff,  and  in  reference 
to  which  stealing  it  is  in  said  second  cause  of  action  al- 
leged that  the  defendant  did  speak  and  publish  of  and 
concerning  the  plaintiff  the  words,  viz  ,  'you,' speaking  of 
this  plaintiff,  and  meaning  this  plaintiff,  'are  a  damned 
thief,  you  stole  these  cattle  and  you  know  it,'  and  'I 
will  have  you  arrested  for  a  thief  before  you  leave  this 
ground,  for  you  stole  those  cattle,'  meaning  said  five  head, 
'and  I  will  send  you  right  to  the  penitentiary';  and  that 
said  supposed  defamatory  words,  in  reference  to  said  five 
head  of  cattle,  alleged  in  said  second  cause  of  action  to  have 
been  spoken  and  published  by  the  defendant  of  and  con- 
cerning the  plaintiff,  are  true. 

"Fourth — For  a  third  defense  and  answer  to  said  second 
cause  of  action  the  defendant  states  that  the  plaintiff,  in 
Douglas  county,  Nebraska,  on  the  1st  day  of  August,  1888, 
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and  at  and  before  the  time  of  the  supposed  speaking  of 
the  supposed  defamatory  words  mentioned  in  said  second 
eause  of  action,  did  ship  from  Valley  to  South  Omaha  stock 
yardsy  and  there  sell,  one  cow,  one  yearling  heifer,  and  three 
steers,  of  the  value  of  $102.27,  the  property  of  the  defend- 
ant, the  said  cattle  being  the  same  five  cattle  mentioned 
in  said  second  cause  of  action  as  claimed  by  defendant, 
and  as  just  sold  at  the  stock  yards  at  South  Omaha,  and 
in  reference  to  which  cattle,  and  sale  thereof,  it  is  allied 
in  said  second  cause  of  action  that  the  defendant  did 
speak  and  publish  of  and  concerning  the  plaintiff  the 
words  therein  set  out  as  spoken  and  published  by  him; 
that  said  five  cattle  had  long  been  owned  by  defendant  and 
in  his  possession,  kept  by  him  with  his  herd  of  cattle  in  his 
fenced  pasture  near  Valley  aforesaid,  and  that  said  cow 
and  two  of  said  steers  were  plainly  branded  with  de- 
fendant's well  known  brand  of  ^M,'  and  that  the  other 
of  said  steers  was  plainly  branded  ' — ,'  of  which  brand 
it  was  well  known  that  the  defendant  owned  a  number  of 
cattle,  and  said  yearling  heifer  was  not  branded,  but  was 
the  calf  of  said  cow  and  run  with  her ;  that  on  the  day 
before  said  1st  day  of  August,  1888,  the  defendant  found 
that  said  five  cattle  were  no  longer  with  his  herd  in  his 
said  pasture,  and  that  in  one  place  his  said  pasture  fence 
was  torn  down  and  a  portion  of  his  cattle  had  gone  out 
thereat,  and  thereupon  he  caused  to  be  made  search  for 
them,  in  prosecuting  which  the  defendant's  son  and  serv- 
ant, late  in  the  evening  of  the  day  before  said  1st  day  of 
August,  1888,  found  and  identified  said  five  cattle  in 
the  plaintiff's  small  enclosure,  near  Valley  aforesaid,  with 
a  bunch  of  plaintiff's  cattle  therein  selected  by  him  to  be 
shipped  and  sold,  and  immediately,  on  the  same  evening, 
notified  the  plaintiff  of  said  cattle  of  the  defendant  being 
in  plaintiff's  said  small  enclosure  with  his  bunch  of  cattle 
for  shipment,  and  not  to  ship  them,  and  informed  the  de- 
fendant thereof  that  night,  and  that  early  in  the  morning 
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of  said  1st  day  of  August,  1888,  the  defendant's  sons  and 
servants  found  and  identified  said  five  cattle  then  loaded 
into  cars  with  said  bunch  of  plaintiflT's  cattle  and  in 
plaintifi^'s  possession  just  at  the  instant  said  cars  were 
started  on  the  run  to  South  Omaha  stock  yards,  and  im- 
mediately thereafter  informed  the  defendant  thereof;  that 
immediately  thereafter,  on  the  morning  of  said  1st  day  of 
August,  1888,  the  defendant,  with  full  knowledge  of  all 
the  forgoing  facts,  went  to  South  Omaha  stock  yards,  and 
there  found  and  identified  his  said  five  cattle,  that  morning 
shipped  from  Valley  aforesaid  with  a  bunch  of  plaintifi^s 
cattle,  and  found  that  the  plaintiff  had  just  sold  said  five 
head  as  his  own  property,  and  that  what  words  and  all  the 
words  spoken  as  published  by  the  defendant  at  the  time 
and  place  alleged  in  said  second  cause  of  action,  or  at  any 
time  or  place,  in  reference  to  the  five  cattle  mentioned  in 
said  second  cause  of  action,  or  in  reference  to  any  matter 
stated  in  said  second  cause  of  action,  were  spoken  and  pub- 
lished in  reference  to  the  said  five  cattle,  the  said  shipment 
and  sale  thereof  and  matter  connected  therewith  above 
stated,  and  in  the  full  belief  that  such  words  so  spoken 
and  published  were  true  and  without  any  malice  or  inten- 
tion to  injure  the  plaintiff/' 

On  the  trial  of  the  cause  the  jury  returned  a  venlict  in 
favor  of  Reid  for  the  sum  of  |600,  upon  whicli  judgment 
was  rendered.  On  the  trial  of  the  cause  Reid  and  his 
witnesses  testified  in  effect  that  he  was  the  owner  of  the 
cattle  in  dispute;  that  McCleneghan  on  August  ],  1888, 
followed  him  to  the  South  Omaha  stock  yai^s  and  claimed 
the  cattle  in  controversy,  and  said  to  Reid,  in  the  presence 
of  several  persons,  '^  You  are  a  damned  thief,"  and  **  you  stole 
those  cattle  and  you  know  it,  and  I  will  have  yon  arrestai 
before  you  leave  the  ground  and  put  in  the  penitentiary"; 
that  he  then,  to  avoid  arrest  and  at  the  ui^nt  solicitation 
of  his  wife,  paid  McCleneghan  $102.27  for  said  cattle. 
Reid  also  introduced  testimony  tending  to  show  that  Mc- 
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CleneghaDy  at   Valley,   afterwards    repeated    the    words 
charged  to  be  slanderous.     McCleneghan  then  introduced 
proof  tending  to  show  that  during  the  night  of  July  30 
and  31,  1888,  his  corral  had  been  opened  and  his  pasture 
fence  taken  down,  and  the  wires  weighted  down  on  the 
ground,  a  large  number  of  cattle  driven  out  and  back 
again,  and  five  of  his  cattle  missing;  that  his  missing  cat- 
tle were,  on  the  evening  of  July  31,  1888,  found  by  Mc- 
Cleneghan^s  son,  Joe,  in  Reid's  small  pasture  with  Reid^s 
cattle  gathered  up  there  for  shipment;  that  on  the  same 
evening  Joe  McCleneghan,  the  son,  notified  Reid  of  the 
fact  and  asked  him  to  return  the  five  cattle;  that  the  next 
morning,  August  1,  1888,  Reid  shipped  these  five  cattle, 
with  his  own,  to  South  Omaha  stock  yards  and  sold  them ; 
that  McCleneghan  and  his  son  Joe  followed  Reid  to  South 
Omaha  stock  yards  and  there  picked  from  two  different 
pens  of  cattle  the  five  cattle  in  question,  and  was  about  to 
reclaim  them  by  replevin,  when  Reid  paid  McCleneglian  his 
price  for  the  cattle  and  $10  for  his  expense  in  coming  after 
them ;  that  McCleneghan  did  not  utter  the  words  or  make 
the  threats  charged  against  him;  that  the  cow  and  two  na- 
tive steers  of  the  five  were  branded  "  M  " — the  yearling  was 
not  branded  but  was  the  calf  of  that  cow — and  the  three- 
year-old  western  steer  was  branded  with  an  S  bar  A,  and  that 
this  western  steer  had  been  bought  by  McCleneghan  a  year 
or  two  before  with  a  bun':;h  of  western  cattle  with  that 
brand;   that  the    brand  "M"  was  McCleneghan's   own 
brand ;  that  the  five  cattle  were  McCleneghan's ;  that  Reid 
had  the  reputation  of  being  a  thief.     In  rebuttal  plaintiff 
below  went  into  his  whole  case  again  at  great  length,  and 
among  other  things,  gave  testimony  to  the  effect  that  none 
of  the  five  cattle  were  branded  except  the  cow,  and  as  to 
this  cow   he  claimed-  that  McCleneghan  surreptitiously 
branded  that  cow  when  a  calf,  and  introduced  evidence  to 
rebut  the  testimony  against  his  character. 

It  would  subserve  no  good  purpose  to  review  the  evi- 
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denoe  at  length.  It  is  sufficient  to  say  that  it  was  oonfliel- 
ing  and  proper  for  the  oonsideralion  of  a  jury,  and  the 
verdict  seems  to  be  supported  by  the  weight  of  evidence. 
The  order  in  which  proof  is  introduced  is  largely  within 
the  discretion  of  the  trial  court,  and^  unless  a  parfy  has 
thereby  been  deprived  of  a  substantial  right  or  there  has 
been  an  abuse  of  discretion,  it  is  not  subject  to  review. 
The  course  pursued,  however,  seems  to  have  been  the 
proper  one,  and  is  no  ground  of  error. 

It  is  alleged  that  certain  testimony  given  by  a  witness 
named  Collins  was  inadmissible  under  the  pleadings.  He 
testified  that  on  August  2, 1888,  McClen^han  said  to  him, 
*'  He  (Reid)  is  a  God-damned  thief  and  he  would  make  it 
so  hot  for  him  that  he  would  have  to  leave  the  country." 
In  actions  of  this  kind  the  d^reeof  malice  is  to  be  consid- 
ered  by  the  jury  in  fixing  the  amount  of  damages.  There- 
fore the  Code  permits  Uie  defendant  to  allege  the  truth  of 
the  matter  charged  as  defamatory  and  prove  the  same.  lie 
may  also  prove  any  mitigating  circumstances  to  reduce  the 
amount  of  damages.  The  defendant  below  pleads  want  of 
malice  and  in  effect  justifies.  To  show  malice  the  plaintiff 
introduced  proof  tending  to  show  the  falsity  of  the  charge 
and  that  the  defendant  below  had,  at  other  times  than  those 
charged  in  the  petition^  uttered  the  words  claimed  to  be 
slanderous.  Such  proof  is  admissible  to  show  the  quo 
animo.  An  instruction  may  be  given,  if  requested^  limit- 
ing the  proof  to  that  purpose.  There  was  no  error  there- 
fore in  admitting  it. 

Objections  are  made  to  certain  instructions,  but  as  nu 
particular  error  has  been  pointed  out  in  them  it  is  unneces- 
sary to  review  them  at  length.  There  is  no  error  in  the 
record  and  the  judgment  is 

Affibmed. 


The  other  judges  concur. 


Vol.  34]         JANUARY  TERM,  1892.  479 


B.  A  M.  B.  0>.  ▼.  KooDOe. 


Burlington  &  M.  R.  R.  Co.  v.  Charles  Koonce.         i  34 

|f40 

[Filed  Apbil  13,  1892.] 

BailroadB :  Cbossings:  Repair:  If  eoligenob.  It  te  the  doty  of 
every  railroad  oompany  in  the  state  to  properly  coDstract  and 
maiotain  in  good  repair  eroeaingB  over  all  public  highways  on 
the  line  of  its  road,  so  that  the  same  shall  be  safe  and  conven- 
ient for  travelers,  so  far  as  it  can  do  so  without  interfering  with 
the  safe  operation  of  the  railroad.  If  it  is  negligent  in  that  re- 
gard, and  by  reason  thereof  a  person  withont  fault  is  injured  in 
his  property  while  traveling  over  a  defective  crossing,  the  cor- 
poration owning  or  operating  such  railroad  is  liable  for  the 
damages  sustained. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before  Gaslin^  J. 

T.  M.  Marqudty  and  J.  W.  Deweeae^  for  plaintiff  in  error, 
cited:  Waldhier  v.  B.  Co.,  2  Am.  &  Eng.  R.  Cases,  146; 
Buffington  v.  B.  Co.^  64  Mo.,  246;  C,  C.  &  L  B.  Cb.  v. 
Troeschy  68  111.,  645;  Young  v.  Yarmouth^  9  Gray  [Mass.], 
386;  Jonei  v.  WaUhamy  4  Cush.  [Mass.],  299;  Davis  v. 
LeominsUry  1  Allen  [Mass.],  182;  EvansviUe  &  T.  B.  Co. 
V.  CarveTy  32  Am.  &  Eng.  R.  R.  Cases  [Ind.],  134 ;  Hud- 
«ofi  V.  C.  &  N.  B.  Cb.,  8  Id.  [la.],  464 ;  Doyle  v.  B.  Cb., 
42  N.  W.  Rep.  [la.],  555 ;  U.  P.  B.  Co.  v.  Beattyy  10  Pac. 
Rep.  [Kan.],  847;  Eastm  v.  B.  Cb.,  39  Fed.  Rep.  [Tex.], 
66;  Skinner  v.  B.  Cb.,  89  Fed.  Rep.  [III.],  188. 

Boweuj  Hoeppner  &  Bawen,  contra,  cited :  Traiver  «.  B. 
Ob.,  8  Keys  [N.Y.],  497;  Moak's  Van  Santvoord's  PI.  [3d 
Ed.],  563;  1  Thomp.,  Neg.,  556-6-7,  and  cases  cited ;  Dal- 
zeU  V.  B.  Co.y  32  Ind.,  46 ;  Doyle  v.  B.  Co.,  42  N.  \V. 
Rep.  [la.],  566. 

NORVAL,  J. 

This  action  is  for  damages  for  injury  received  by  defend- 
ant in  error's  horse  while  crossing  the  railroad  track  upon 
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a  public  highway.    The  trial  court  found  the  issues  in  favor 
of  the  plaintiff,  and  assessed  his  damages  at  $100. 

It  is  undisputed  that  in  January,  1889,  while  defendant 
in  error  was  crossing  the  railroad  track  with  his  team  and 
wagon,  at  a  public  road  crossing  at  the  town  of  Trumbull, 
in  Clay  county,  on  the  line  of  railroad  running  from 
Aurora  to  Hastings,  the  fore  foot  of  one  of  his  horses  was 
caught  in  the  space  between  one  of  the  planks  of  the  cross- 
ing and  one  of  the  rails,  throwing  the  horse  violently  to 
the  ground,  dislocating  the  shoulder  and  twisting  the  foot 
thereby  permanently  injuring  the  animal.  The  contention 
of  the  plaintiff  below  is  that  the  injury  was  occasioned  by 
the  negligence  of  defendant  in  permitting  the  crossing  to 
remain  in  a  dangerous  or  unsafe  condition,  while,  on  the 
other  hand,  the  defendant  insists  that  the  injury  was  thv 
result  of  an  accident ;  that  the  crossing  was  proj^erly  con- 
structed, and  was  not  out  of  repair.  As  a  further  defense, 
tiie  company  sets  up  that  it  neither  owned  nor  operated  the 
line  of  railroad  in  question.  The  crossing  was  constructed 
by  placing  planks  three  inchcis  in  thickness  on  the  ties  be- 
tween the  rails.  The  planks  were  of  the  usual  thickness, 
and  the  upper  edges  oC  those  next  to  the  rails  were  beveled. 
The  distance  between  the  rail  and  the  upper  bevel  of  the 
planks  was  three  or  four  inches,  and  there  is  evidence  teml- 
ing  to  show  that  the  lower  edge  was  an  inch  and  a  haU 
from  the  rail.  The  toe  of  the  shoe  of  the  horse  became 
fastened  between  the  board  and  rail. 

It  also  appears  that  the  flange  on  the  wheels  of  locomo- 
tive engines  and  cars,  when  new,  are  one  and  a  half  inche^ 
deep  and  about  the  same  in  thickness,  and,  on  account  of 
the  oscillation  of  the  wheels,  it  requires  a  space  of  two  and 
a  half  inches  between  the  rails  and  planke  for  the  wheels 
to  pass  safely,  where  the  upper  edges  of  the  planks  are  not 
beveled,  but  when  so  beveled,  the  space  can  be,  and  usoally 
is,  less;  that  in  such  case  the  lower  bevel  of  the  plank  can 
be  placed  with  entire  safety  within  a  half-inch  of  the  rails. 


1 
J 


Vou  34]         JANUARY  TERM,  1892.  481 


B.  A  M.  R.  Co.  V.  KooDce. 


We  think  the  evidence  was  sufficient  to  authorize  the  court 
in  finding  that  the  space  between  the  plank  and  rail  at  the 
crossing  in  question  was  greater  than  was  necessary  for  the 
safe  operation  of  the  railroad,  and  that  by  reason  thereof 
plaintiff's  horse  was  injured  and  rendered  worthless. 

Section  110,  chapter  78,  Compiled  Statutes,  declares  that 
''any  railroad  corporation,  canaP company,  mill  owner,  or 
any  person  or  persons  who  now  own,  or  who  may  hereafter 
own  or  operate,  any  railroad,  canal,  or  ditch  that  crosses 
any  public  or  private  road,  shall  make  and  keep  in  good 
repair  good  and  sufficient  crossings  on  all  such  roads,  in- 
cluding all  the  grading,  bridges,  ditches,  and  culverts  that 
may  be  necessary  within  their  right  of  way." 

By  the  above  provision  it  is  made  the  duty  of  every 
railroad  company  in  this  state  to  properly  construct 
and  maintain  in.  good  repair  its  road  at  the  crossings  of 
highways,  so  that  the  same  shall  be  safe  and  convenient  for 
travelers,  so  far  as  it  can  do  so  without  impeding  the  safe 
operation  of  the  railroad.  The  duty  and  obligation  thus 
imposed  makes  the  cor|)oration  liable  for  damages  resulting 
from  the  negligent  discharge  of  such  duty.  For  mere 
accidents  occurring  at  crossings  in  suitable  repair  there^can 
be  no  recovery.  It  is  only  where  the  railroad  company 
Diligently  constructs  a  crossing  over  a  public  road,  or 
n^ligently  fails  to  keep  the  same  in  safe  repair,  and  by 
reason  thereof  a  person  without  fault  is  injured  in  his 
property  while  traveling  over  the  crossing,  that  the  com- 
pany is  liable  for  the  damages  sustained. 

The  only  remaining  question  to  be  considered  is.  Did 
the  defendant  own  or  operate  the  line  of  railroad  when  the 
injury  occurred?  Upon  the  trial  the  plaintiff  in  error 
introduced  in  evidence  the  articles  of  consolidation  between 
it  and  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany, which  constituted  the  entire  proof  on  the  part  of  the 
company  upon  this  branch  .of  the  case.  By  these  articles 
of  consolidation  the  lines  of  road  and  property  of  the 
34 
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plaintiff  in  error  were  transferred  to  the  Chicago,  Burling- 
ton &  Quincy  Railroad  Company.     If  there  was  no  other 
testimony  in  the  record  we  would  be  constrained  to  hold 
that  the  suit  could  not  be  maintained.     We,  however,  find 
sufficient  testimony  to  warrant  the  conclusion  that  the  line 
of  railroad'  between  Aurora  and  Hastings  was  at  the  time 
operated  by  and  in  the  name  of  plaintiff  in  error.     Tickets 
and  employes'  passes  were  issued  over  said  line  during 
1889  in  the  name  of  the  Burlington  &  Missouri  River 
Railroad  Company  in  Nebraska,  and  when  presented  were 
honored  by  the  conductors;  and  there  is  also  testimony 
tending  to  show  that  employes  on  said  road  were  paid  by 
plaintiff  in  error.     It  will  be  observed  that  the  statute 
places  the  burden  of  constructing  and  keeping  in  repair 
highway  crossings,  upon  the  corporation  operating  the  rail 
road,  as  well  as  upon  the  company  owning  the  same.    Eacli 
is  therefore  liable  for  damages  sustained  by  the  negligent 
discharge  of  the  duty  imposed  by  statutOi 
The  judgment  is 

Affirmed. 
The  other  judges  concur. 
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Carlo8  Krof.l  v.  Frrd  Ernst. 

[Filed  Apbil  13,  1892.] 

1.  Agistment:  Lien.  One  who  feeds  and  cures  for  live  stock  under 
a  contract  with  the  owner  has  an  agister's  lien  upon  snch  stork 
for  their  keeping,  and  the  owner  cannot  obtain  poosecnioi  of  tbe 
same,  by  replevin  or  other  legal  proceas,  until  he  has  paid  or  tend- 
ered the  fall  amount  of  such  lien. 


2. 


Waiver.    The  roluntary  surrender  of  the  pos- 


session of  the  stock  by  the  agister  releases  the  lien. 
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3.  Error  Proceedings :  Errors  Waiybd  by  Non-Assionment, 
The  rQling  of  the  trial  oonrt  on  the  admisBion  and  exclnsioD 
of  testimony  will  not  be  reviewed  by  the  supreme  court,  where 
the  same  are  not  pointed  out  in  the  petition  in  error. 

Error  to  the  district  court  for  Adams  couDty.  Tried 
below  before  XjASLIN^  J. 

Bowen^  Hoeppner  &  Bowen,  for  plaintiff  in  error,  cited: 
MarseiUea  Mfg.  Cd.  v.  Morgan,  12  Neb.,  68. 

John  M,  Ragan,  contra. 

NORVAL,  J. 

This  was  an  action  of  replevin  commenced  in  the  court 
below  by  Carlos  Kroll,  to  recover  the  possession  of  eight- 
een head  of  cattle.  The  defendant  justified  his  right  ta 
possession  under  the  provisions  of  the  statute  providing^ 
for  an  agister's  lien.  The  jury  found  that  the  defendant 
had  a  special  ownership  or  interest  in  the  property  to  the 
amount  of  $117,  and  assessed  to  him  nominal  damages  for 
the  wrongful  taking. 

It  is  admitted  that,  at  the  time  the  suit  was  brought^, 
plaintiff  was  the  general  owner  of  the  cattle.  In  the 
spring  of  1889  he  delivered  them  to  the  defendant  to  herd 
for  the  season,  at  a  stipulated  price  per  head.  The  herd 
bill  has  never  been  paid.  Under  the  statute  one  who  feed» 
and  cares  for  live  stock  under  a  contract  with  the  owner 
has  an  agister's  lien  upon  such  stock  for  their  keeping,  and 
it  is  declared  to  be  unlawful  for  the  owner  to  obtain  pos- 
session of  the  same,  by  replevin  or  other  legal  process,  until 
he  has  paid  or  tendered  the  amount  due  for  their  feed  and 
care.  Bnt  it  is  contended  that  the  defendant  voluntarily^ 
])arted  with  the  possession  of  the  stock  and  thereby  relin- 
quished his  lien.  If  the  premises  were  true,  the  conclusion 
drawn  therefrom  would  be  irresistible.  The  voluntary 
abandonment  of  the  custody  of  the  property  by  the  agister, 
divests  the  lien. 
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This  brings  us  to  the  cousideration  of  the  pnDcipal 
<][iiestioD  ID  the  case^  Sfid  that  is,  does  the  evidence  show 
that  the  possession  of  the  cattle  was  ever  surrendered  by 
the  defendant.  It  appears  that  on  the  16th  or  17th  of 
October,  1889,  plaintiff  went  to  the  farm  of  the  defend- 
ant for  the  purpose  of  taking  home  his  stock,  and  finding 
the  defendant  absent^  plaintiff  started  with  the  cattle,  de- 
fendant's wife,  son,  and  hired  man  helping  drive  them  out 
into  the  highway.  Very  soon  afterwards  defendant  re- 
turned home,  and  finding  the  cattle  gone,  he,  with  his  son 
and  hired  man,  started  after  them,  overtaking  them  about 
a  half  a  mile  from  defendant's  place.  Plaintiff  having 
refused  to  pay  the  herd  bill  when  requested,  defendant 
took  possession  of  the  cattle,  and  drove  them  to  his  farm, 
\\'here  they  remained  until  replevied  in  this  suit.  The 
defendant  testified  positively  that  he  did  not  consent  to  the 
taking  away  of  the  cattle,  and  did  not  authorize  any  one  so 
to  do  for  him,  but,  on  the  other  hand,  that  he  bad  in- 
structed his  wife  not  to  permit  the  plaintiff  to  have  them 
unless  he  paid  the  herd  bill.  There  is  no  testimony  in  the 
record  tending  to  prove  that  the  defendant  ever  consented 
to  the  removal  of  the  stock.  The  jury  found  that  he  did 
not  voluntarily  surrender  possession  of  the  cattle,  and  after 
a  careful  reading  of  the  testimony,  we  are  satisfied  that  it 
is  sufficient  to  sustain  the  finding. 

It  is  finally  urged  that  the  court  erred  in  refusing  to 
permit  the  defendant  to  answer  certain  questions  pro- 
pounded to  him  on  cross-examination  by  the  plaintiff.  A 
sufficient  answer  to  this  contention  is  that  no  such  ground 
for  reversal  of  the  judgment  is  assigned  in  the  petition  in 
«rror.  The  rulings  of  the  trial  court  admitting  and  ex- 
cluding testimony  will  not  be  reviewed  by  this  court  unless 
the  same  are  specifically  pointed  out  in  the  petition  in  error. 

The  judgment  is 

Affirmed. 

The  other  judges  concur. 
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MiuHA£L  Lamb  V.  Emaline  Bukkr, 
[Filed  May  18,  1892.] 

Conveyanoes :  Defbgtivb  Abstract:  Remote  Damages.  A 
party  who  iras  the  actual  owner  of  a  farm  and  iu  poaaoeaiop 
thereof,  traded  the  same,  sobject  to  a  mortgage  of  $800,  bat  th» 
graotee,  id  coneeqaence  of  the  omission  of  a  deed  in  the  grant- 
or's chain  of  title  on  the  record,  was  unable  to  effect  a  loan  on 
the  farm,  in  consequence  of  which  the  mortgage  was  foreclosed 
and  the  grantee  evicted.  No  fraud  was  charged  agaiost  the 
grantor  and  he  afterwards  procured  a  second  deed  to  supply  the 
missing  link  in  his  chain  of  title.  Held,  That  damages  for  the 
loss  of  the  iarm  were  too  remote  and  could  not  be  recoTeretl 
against  the  grantor. 

Error  to  the  district  court  for  Boone  oouDty.  Tried 
lielow  before  Tiffany,  J. 

F.  S,  Howell,  and  Albert  &  Qondring,  for  plaintiff  in 
error,  cited:  GrimmeU  v.  AskeWy  2  S.  W.  Rep.  [Ark.j,. 
707;  Ryan  v.  State  Bank,  10  Neb.,  527;  Backus*  Adm'r» 
r,  McCoy,  17  Am.  Dec.  [O.],  688 ;  Oamminsv.  Kennedy,  14- 
Id.,  53,  and  note;  Fen^ias  v.  Harshea,  17  Id.,  785;  Kent 
V.  Welch,  5  Id.,  266;  MUU  v.  Rixse,  3  Neb.,  86;  Mills  v. 
Saumders,  4  Id.,  194;  Lij^  v.  Horbach,  12  Id.,  372; 
Thompson  v.  Stetson,  16  Id.,  112;  B.  &  M.  R.  R.  Co.  r. 
OrockeUy  17  Id.,  570;  Bum  v.  Cornelius,  19  Id.,  115. 

J.  8.  Ai^mstrong^  and  George  W.  Brown,  contra. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  tlie  defendant  in  error 
against  the  plaintiff  in  error  to  recover  the  sum  of  $1,525^ 
damages  alleged  to  have  been  sustained  by  reason  of  a 
breach  of  the  covenants  of  a  deed  for  the  conveyance  of 
certain  real  estate.  On  the  trial  of  the  cause  in  the  court 
below,  a  jury  was  waived  and  judgment  rendered  in  favor 
of  the  defendant  in  error  for  tlie  sum  of  $1,012.67. 
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It  is  allied  m  the  amended  petition  ''that  on  the  13th 
<lay  of  January,  1886,  she  was  the  owner  of  the  following 
described  premises,  viz.:  The  east  ^  of  lot  number  12,  block^ 
number  4,  in  the  village  of  Cedar  Rapids,  Boone  county, 
Nebraska. 

''Second — The  defendant,  Michael  Lnnib,  on  the  13th 
day  of  January,  1686,  pretended  to  be  the  owner  of  the 
following  described  premises,  viz. :  The  northwest  quarter 
of  section  number  22,  township  number  19,  range  number 
S  west,  of  the  6tli  P.  M.,  in  Boone  county,  Nebraska. 

"Third — ^That  on  or  about  the  13th  day  of  January, 
1 886,  the  plaintiff  and  the  defendant  entered  into  an  oral 
agreement  to  exchange  each  with  the  other  the  above  de- 
scribed property  upon  the  following  described  terms  and 
conditions,  to-wit:  The  plaintiff's  property  was  agreed  to 
be  of  the  value  of  $1,600.  The  land  above  described  and 
claimed  by  the  defendant  was  agreed  to  be  of  the  value  of 
$2,000.  There  was  represented  to  be  a  mortgage  upon  the 
defendant's  land  of  $800.  The  plaintiff  herein  agreed  to 
execute  to  the  defendant  herein  a  deed  of  general  warranty 
conveying  the  property  owned  by  her  and  described  above, 
free  and  clear  of  all  incumbrances.  The  defendant  herein 
agreed  to  execute  and  convey  to  the  plaintiff  by  deed  of 
general  warranty  the  land  claimed  by  him  and  described 
above,  free  and  clear  of  all  incumbrance  excepting  one  cer- 
tain mortgage  of  $800,  which  the  plaintiff  was  to  assume, 
and  the  defendant  agreed  further  to  pay  to  the  plaintiff  the 
fiiim  of  $400  in  addition  thereto. 

"  Fourth — The  plaintiff  further  says  that  on  the  said  13th 
day  of  January,  1886,  with  her  said  contract,  and  fully 
relying  upon  the  statements  of  the  defendant,  she  executed 
a  deed  of  general  warranty  to  the  defendant,  and  delivered 
the  same  to  him. 

"Fifth — The  defendant,  in  a  pretended  compliance  of  his 
flaid  agreements  above  mentioned,  executed  and  delivered 
to  the  plaintiff  a  deed  of  general  warranty  of  the  forego- 
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ing  described  land,  free  and  clear  of  all  incumbrances,  ex- 
cepting a  mortgage  for  $800,  and  in  addition  thereto  paid 
to  the  plaintiff  the  sum  of  $400  in  cash. 

''Sixth — The  plaintiff  took  possession  of  the  land  deeded 
to  her  by  the  defendant,  and  the  defendant  took  possession 
of  the  premises  deeded  to  him  by  the  plaintiff. 

''Seventh — The  plaintiff  further  says  that  on  or  about 
the  10th  day  of  July,  1886,  she  being  desirous  of  obtaining 
a  loan  on  said  land,  discovered  for  the  first  time  that  the 
defendant  had  no  title  to  said  land,  and  that  there  was  two 
years'  taxes  past  due,  and  that  the  land  had  been  sold  for  said 
unpaid  taxes,  and  that  there  was  three  years'  interest  past 
due  and  unpaid  upon  said  mortgage  of  $800,  and  thereupon 
this  plaintiff  notified  the  defendant  that  he  had  no  title  to 
said  land,  and  that  there  was  a  large  sum  of  money  due 
for  taxes,  and  that  the  land  had  been  sold  for  taxes,  and 
that  there  was  a  large  sum  of  money  due  and  unpaid  for 
interest  as  aforesaid,  and  demanded  of  the  defendant  that 
he  pay  said  interest  and  taxes  and  make  the  title  to  said 
land  good;  whereupon,  at  said  time  and  divers  other  times 
the  defendant  agreed  to  make  said  title  good,  and  agreed 
to  pay  aaid  delinquent  taxes  and  past  due  interest,  but  has 
never  done  so,  although  often  requested  so  to  do. 

''Eighth — The  plaintiff  further  says  that  after  she  took 
possession  of  the  said  land,  and  relying  upon  the  promise 
of  the  defendant  to  make  her  title  good  and  pay  the  past 
due  interest  and  taxes,  she  made  permanent  improvements 
on  said  land  to  the  amount  of  $126. 

"  Ninth — The  plaintiff  further  says  that  by  reason  of  the 
non-payment  of  the  interest  and  taxes  aforesaid  the  mort- 
gage upon  said  land  has  been  foreclosed  and  the  title  to  the 
same  is  not  now,  nor  never  lias  been,  in  the  plaintiff,  and 
by  reason  of  the  fslne  and  fraudulent  representations  of  the 
<lefendant  she  was  caused  to  part  with  her  property,  which 
was  of  the  value  of  $1,600,  and  was  caused  to  make  the 
valuable  improvements  on  the  land  as  aforesaid  of  $125, 
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and  has  received  therefor  but   the  sum  of  $400  in  pay- 
ment, to  the  plaintiff's  damage  in  the  sum  of  $1^325." 

It  will  be  observed  that  the  plaintiff  below  took  the  land 
subject  to  the  $800  mortgage;  that  that  mortgage  was 
foreclosed  and  the  eviction  resulted  from  such  foreclosure; 
it  also  appears  that  the  plaintiff  in  error  had  purchased  the 
land  from  one  Adam  Gushing,  and  obtained  a  deed  there- 
for, but  either  for  want  of  business  experience  or  neglect, 
he  failed  to  have  the  deed  recorded,  and  it  was  lost.  After- 
wards, when  it  was  claimed  he  had  no  title,  he  procured  a 
second  deed  from  Mr.  Gushing.  Why  the  deed  was  not 
procured  at  an  earlier  date  is  not  explained,  although  it  is 
possible  that  Mr.  Gushing's  residence  was  unknown,  as  the 
second  deed  seems  to  have  been  made  in  Furnas  county. 
So  &r  as  the  record  discloses,  the  plaintiff  in  error  was  the 
actual  owner  of  the  land  in  question  when  he  conveyed 
the  same  to  the  defendant  in  error,  although  his  deed  was 
not  on  record.  By  reason  of  this  break  in  the  chain  of 
the  title  the  defendant  in  error  was  unable  to  effect  a  loan 
on  the  premises  for  the  sum  of  $1,000,  and  therefore  the 
mortgage  was  foreclosed  and  the  premises  sold.  In  the 
absence  of  any  charge  of  fraud,  would  the  plaintiff  in  error 
be  liable  for  such  damages?  We  think  not.  Even  if  the 
plaintiff  in  error  was  a  wrong-doer,  he  would  be  held  re- 
sponsible only  for  the  proximate  and  not  the  remote  conse- 
quences of  his  actions.  This  is  illustrated  by  Judge  Par- 
sons (3  Parsons  on  Gon tracts,  p.  179)  as  follows:  ''It  is 
an  ancient  and  universal  rule,  resting  upon  obvious  reason 
and  justice,  that  a  wrong-doer  shall  be  held  responsible 
only  for  the  proximate  and  not  for  the  remote  consequences 
of  his  actions.  One  does  not  pay  money  which  is  due; 
the  creditor  in  his  reliance  on  this  payment  has  made  no 
other  arrangements;  he  is  therefore  unable  to  meet  an  en- 
gagement of  his  own;  his  credit  suffers,  his  insolvency  en- 
sues, and  he  is  ruined.  All  this  is  distinctly  traceable  to 
the  non-payment  of  his  debt  by  the  defendant,  yet  heslmll 
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be  held  liable  only  for  its  amount  and  interest;  anisa 
proxima;  non  remota  spectatur;  and  the  proximate  cause  of 
the  plaintiff 's  insolvency  was  his  non-payment  of  the  debt 
he  himself  owed.  The  cause  of  this  cause  was  the  defend- 
ant's failure  to  pay  his  debt.  But  tiiis  was  a  remote  cause, 
being  thrown  back  by  the  interposition  of  the  proximate 
cause.  In  such  a  case  as  this  the  reason  of  the  rule  is 
plain  enough.  If  every  one  were  answerable  for  all  the 
consequences  of  all  his  acts,  no  one  could  tell  what  were  his 
liabilities  at  any  moment.  The  utmost  caution  would 
not  prevent  one  who  sustained  any  social  relations  from  en- 
dangering all  his  property  every  day.  And  as  very  few 
caoses  continue  to  operate  long  without  being  combined 
and  complicated  with  others,  it  would  soon  become  impossi- 
ble to  say  which  of  the  many  persons  who  may  have  con- 
tributed to  a  distant  result  should  be  held  responsible  for  it, 
or  in  what  proportion  all  should  be  held."  Here,  so  far 
as  appears,  there  was  no  intention  on  the  part  of  the  plaint- 
iff in  error  to  injure  the  defendant  in  error,  and  although 
the  latter  was  unable  to  effect  a  loan  by  reason  of  the 
defective  title  on  the  record,  yet  the  plaintiff  in  error  can- 
not be  charged  with  that  loss  without  a  showing  of  willful 
wrong  on  his  part.  There  appears  to  have  been  about 
$60  unpaid  taxes,  however,  and  nearly  $200  back  interest 
on  the  mortgage,  a  part  of  which  the  plaintiff  in  error 
paid  in  corn,  but  a  part  of  which  still  remains  unpaid  and 
for  which  he  is  still  liable.  The  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. • 

Reversed  and  kemanded. 
Th£  other  judges  concur. 
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g  Ig        Bailsback,  Mitchell  &  Co.  v.  Alexandria  V. 

Pattox. 

[Filed  Mat  18,  1892.] 

1.  Gramishment  Sale:  Rights  of  Thibd  Pabtt:  Pubchabke 

With,  Actual  Nones.  A  mother  loaned  her  son  93,000 
ftnd  recelyed  from  him  a  chattel  mortgage  upon  a  crop  of 
com  In  the  field;  876  bashels  of  this  com  were  stored  with 
R.  M.&  Co.,  when  one  M.  recovered  a  jadgment  against  the  son, 
and  the  officer  being  nnable  to  levy  npon  the  property  returned 
the  execution  nnsatisfied,  whereopon  proceedings  in  garnish- 
ment were  instituted  against  R.  M.  &  Co.,  who  answered,  ad- 
mitting the  possession  of  the  corn,  and  an  order  of*  sale  was 
thereupon  issued  to  the  officer,  who  levied  upon  the  com  and 
advertised  it  for  sale  at  a  time  and  place  stated.  An  hour  or 
two  before  the  time  stated  for  the  sale  the  moUier  instituted  an 
action  of  replevin,  and  notice  thereof  was  seryed  npon  the 
officer  before  the  sale,  and  the  plaintiff  also  had  notice  of  the 
mother's  claim,  but  notwithstandinfE  purchased  the  corn.  BM^ 
That  a  verdict  in  favor  of  the  mother  wns  supported  by  the 
clear  weight  of  evidence. 

2.  :  !  .     A  purchaser  who  haa  actual  notloe  of 

the  daim  of  a  third  partj  in  the  property,  parchaaea  subject  to 
such  rights,  although  the  instrument  under  which  the  third 
party  claims  is  not  upon  record. 

3.  Witnesseg :  Evidencb.    Where  a  witness  has  testified  that  oer^ 

tain  thingi  transpired  in  the  presence  of  a  party  to  the  suit  and 
such  party  in  his  testimony  says  that  he  does  not  remember 
whether  or  not  the  things  stated  took  place,  this  is  not  a  doiial 
of  the  testimony  of  the  first  witness. 

Error  to  tfie  district  court  for  Saunders  oountv.   Tried 

m 

below  before  Post,  J. 

C  ThompBOHf  for  plaintiffs  in  error,  cited:  Gillilan  «. 
Kendall,  26  Neb.,  82;  Adams  v.  Bank,  53  la.,  491 ;  Jones, 
Chat.  Mtg.,  sea  63 ;  Bank  v.  Delano,  48  N.  Y.,  326. 

0,  C,  Tarpenningf  and  G,  L  Wright,  contra^ 
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Maxwell,  Ch.  J. 

This  is  an  action  of  replevin  brought  bj^  the  defendant 
in  error  against  Edward  P.  Folsom.  The  plaintiff  in  error 
intervened  in  the  action.  On  the  trial  of  the  cause  the 
jury  found  the  right  of  property  and  the  right  of  posses- 
sion thereof  to  be  in  the  plaintiff  below  (defendant  in  error), 
and  a  motion  for  a  new  trial  having  been  overruled  Judg- 
ment was  entered  on  the  verdict. 

There  is  but  little  conflict  as  to  the  material  facts  in  the 
case.  In  December,  1886,  one  A.  S.  Yon  Mansfelde  re- 
covered a  judgment  against  one  George  M.  Patton,  a  son 
of  the  defendant  in  error  before  a  justice  of  the  peace.  An 
execution  was  issued  on  the  judgment  and  returned  unsat- 
isfied ;  thereu|>on  proceedings  in  garnishment  in  aid  of  exe- 
cution were  had  against  Railsback,  Mitchell  &  Co.,  the 
plaintiffs  in  error,  in  whose  possession  the  justice  found 
there  were  876  bushels  of  corn,  the  property  of  George  M. 
Patton.  This  corn  the  justice  directed  Folsom,  who  was 
a  constable,  to  sell  and  bring  the  money  into  court.  From 
one  to  two  hours  prior  to  the  sale  the  defendant  in  error, 
who  had  instituteil  an  action  of  replevin  to  reclaim  the 
com,  levied  upon  the  same  under  the  writ  The  return  of 
the  sheriff  does  not  show  the  hour  of  service,  but  the  offi- 
cer swears  that  the  writ  was  served  five  minutes  before  12 
o'clock  noon,  while  the  sale  took  place  between  1  and  2 
o'cl<2ck  P.  M.  the  same  day.  There  is  an  attempt  on  the 
part  of  Mr.  Folsom  to  deny  service  upon  him  before  the 
hale,  but  the  clear  weight  of  the  testimony  shows  that  he 
had  been  served,  although  the  officer  with  the  writ  of  re- 
plevin did  not  commence  to  remove  the  corn  from  the  crib 
until  about  4  P.  M.  of  that  day. 

The  testimony  also  tends  to  show  that  the  defendant  in 
error  is  the  mother  of  George  M.  Patton ;  that  she  had 
loaned  money  to  her  son  in  quite  a  large  amount,  and  had 
taken  a  chattel  mortgage  on  a  growing  field  of  corn ;  tliat 


492  NEBRASKA  REPORTS.         [Vou  34 


Rftllsbiick  T.  Pttton. 


the  mortgai^  had  uot  been  filed  for  record,  but  the  defend- 
ant in  error  before  the  sale  notified  Mr.  Railsback,  one  of 
the  plaintiflB  in  error,  of  her  interest  in  the  corn;  she  tes- 
tifies positively  to  this,  and  is  corroborated  by  other  wit- 
nesses, while  Mr.  Railsback  says  he  does  not  remember. 
An  answer  of  that  kind  may  be  made  in  good  fisiith  or  it 
may  be  a  mode  of  avoiding  a  direct  answer  to  a  question. 
We  cannot  determine  the  motive  of  the  witness,  but  only 
the  result  of  such  a  denial,  if  a  denial  it  may  be  called. 
It  is  more  properly  in  a  case  like  this  where  a  direct  answer 
as  to  knowledge  or  the  want  of  it,  can  be  made,  an  equivo- 
cation. It  falls  far  short  of  a  denial.  He  purchased  the 
com  in  question,  therefore^  with  full  notice  of  the  defend- 
ant in  error's  rights  in  the  premises,  and  is  in  no  sense  a 
bona  fide  purchaser.  The  testimony  also  clearly  shows 
that  the  mortgage  from  the  son  to  his  mother  was  made  in 
good  faith  to  secure  a  bona  fide  debt^  and  as  the  plaintiffs 
had  actual  notice  of  it,  the  question  of  the  failure  to  record 
the  same  does  not  arise  in  the  case.  So  of  the  question  of 
the  change  of  form  of  the  corn  from  com  in  the  field 
to  that  husked  and  stored  in  a  crib.  It  is  pretty  evident 
that  the  constable  ought  not  to  have  sold  the  corn  after  the 
writ  of  replevin  had  been  served  upon  him,  but  the  plaint- 
iffs in  error  bought  with  knowledge  of  the  facts  sufficient 
to  put  them  upon  inquiry  as  to  the  ownership  of  the  corn. 
It  is  probable  that  the  money  has  been  held  by  the  justice 
and  will  be  returned  to  them,  but  that  question  is  no^  in 
this  case. 

Complaint  is  made  that  the  plaintiffs  in  error  are 
taxed  with  all  the  costs  in  the  case,  whereas  in  no  event 
are  they  liable  for  costs  which  accrued  before  they  inter- 
vened. That  is  true.  The  remedy,  however,  is  in  a  mo- 
tion to  retax  in  the  court  below.  If  there  is  error  in  the 
ruling  on  such  motion,  the  order  may  be  reviewed  in  this 
court.  It  is  unnecessary  to  review  tlie  instructions  at 
length.     Taken  together  they  seem  to  be  substantially  cor- 
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rect.     There  is  no  material  error  in  the  record  and  tiie 

judgment  is 

Affirmed. 

NoRVAL,  J.,  concurs. 
Po^T,  J.,  did  not  sit. 


George  R.  Kimmel  et  al.,  appellees,  v.  John 
Scott  et  al.,  appellants. 

[Filed  May  18,  1892.] 

Conveyances:  Imperfect  Title:  Sbt-Off:  Rescission.  Areodor 
Bold  to  B  two  lota  in  a  sabdivision  of  Lincoln  for  $i^75,  one 
being  a  corner  lot  and  Talned  at  $550,  and  the  other  adjoining 
was  Talned  at  $425.  The  comer  lot  had  previonalj  been  sold  to 
A  and  a  contract  execated  under  which  she  had  taken  posses- 
sion and  erected  a  dwelling  and  was  residing  thereon,  bat  it  was' 
claimed  by  the  vendor  that  A  had  forfeited  her  rights  by  failing 
to  make  payments.  These  facts  were  known  to  the  agent  of  B, 
bat  he  made  no  inquiry  of  the  occupant  as  to  her  rights,  bat  took 
a  conveyance  of  both  of  said  lots,  in  which  conveyance  the  houRe 
of  the  occupant  was  accepted.  Afterwards  the  occupant  was 
decreed  to  be  the  owner  of  the  comer  lot  Held,  In  an  action  to 
loreclose  the  mortgage  for  part  of  the  purchase  price,  that  B  took 
said  lots  with  notice  of  and  subject  to  the  rights  of  the  occu- 
pant of  the  corner  lot,  and  that  a  deduction  from  the  purchase 
price  of  the  value  of  such  corner  lot,  at  the  t^me  of  the  convey- 
ance, was  just  and  equitable,  and  a  rescission  could  not  be 
decreed. 

Appeal  to  the  district  court  for  Lancaster  county. 
Heard  below  before  Chapman,  J. 

Bush  ie  Comatook,  for  appellants : 

The  contract  of  conveyance  is  an  entire  and  inseparable 
one,  and  consequently  cannot  be  rescinded  in  part  and  en- 
forced  as  to   tlie   residue.    {Miner  v.  Bradley,  22  Pick. 
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[Mass.],  457;  1  Wait,  Actions  &  Defenses,  76;  Kdly  r. 
Humboldt  Fire  Ins.  Cb.,  5  Cent.  Rep.  [Pa.],  484 ;  GoUsman 
V.  Ins.  Co.,  56  Pa.  St,  210 ;  Fire  Ass'n  v.  Wiiliams,  26  LI., 
196 ;  2  Parsons,  Contracts,  521 ;  Coos  Bay  Wagon  Cb.  r. 
Crocker,  4  Fed.  Rep.   [Ore.],  577 ;   WhUe  v.  Broum,  2 
Jones  [N.  Car],  403 ;  Dula  v.  Cowles,  Id.,  454 ;  2  Par- 
sons, Contracts,  520;  1  Bouvier,  Law  Dia,  167;  Sinclair 
V.  Bowles,  9  B.  &  C.  [Eng.],  92  *;  Quigley  r.  De  Hass,  82 
Pa.  St.,  267;  Cox  v.  B.  Co.,  44  Cal.,  18;  Cobum  v.  Hart- 
ford, 38  Conn.,  290;  Barker  v.  Reagan,  4  Heisk.  [Tenn.]> 
590;  Norringtonv.  Wright,  5  Fed.  Rep.  [Pa.],  7G8;  Hare- 
meyer  v.  Wright,  Id.,  773;  Pope  v.  Porter,  7  X.  E.  Hv\k 
[N.  Y.],  304;  Chicago  v.  Sexton,  2  N.  E.   Rep.  [III.], 
263;  Daniel  v.  MitcheU,  1  Story  C.  C.  [U.  S.],  173; 
OlasseU  v.  Thomas,  3  Leigh  [Va.],  113;  Barih  v.  Dewdl, 
19  Pao.  Rep.  [Colo.],  471;  Fleetwood  v.  Brown,  9  N.  E. 
Rep.  [IihI  ],  353;  Stimson  v.  Helps,  10  Pac.  Rep.  [Colo.]. 
.290;  Dane  v.  Derber,  28  Wis.,  218;  Fisher  v.  Probad,  5 
Hay,  [Teun.],  75;  Raymond  v.  Beamard,  12  Johns.  [N. 
Y.],  274;  Hendricks  v.  Goodrich,  15  Wis.,  679;  Jeweit  r. 
Petit,  4  Mich.,  508  ;  Weeks  v.  Robie,  42  N.  H.,  316.)    A^* 
appellees  cannot  convey,  appellant  should  be  permitted  to 
rescind.  (Maxwell,  PI.  &  Pr.,  632  and  note;  Dakota  Slock 
Cb.  V.  Price,  22  Neb.,  108.) 

HarxDood,  Ames  &  Kelly,  contra: 

It  is  a  general  rule  that  an  executed  contract  will  not 
be  rescinded  for  fraud  or  mistake  except  in  extreme  cases; 
but  the  parties  will  be  left  to  their  ordinary  remedies  apon 
their  covenants.  (  Warvelle,  Vendors,  844 ;  Naoe  v.  Boger,30 
Pa.  St.,  99;  Booth  v.  Ryan,  31  Wis.,  45 ;  Smith  v.  Hughes, 
60  Id.,  621  ;  Major  v.  Dunnavant,  25  111.,  262;  Griffin  r. 
Reynolds,  17  How.  [U.  S.],  609;  Dougherty  v.  Duval,  9 
B.  Mon.  [Ky,],  57 ;  Raines  v.  Calloway,  27  Tex.,  678 ; 
Boyle  V.  Edwards,  114  Mass.,  373;  Dimmiek  v.  Lock- 
wood,  10  Wend.  [N.  Y.],  142.) 
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Maxwell,  Ch.  J. 

The  plaintifib  brought  an  action  against  the  defendants 
in  the  district  court  of  Lancaster  county,  to  foreclose  a 
mortgage  upon  lota  23  and  24  in  Kimmel  &  Van  Duyn's 
subdivision  to  Lincoln.  The  mortgage  was  given  by  tlie 
defendants  to  secnre  tiie  payment  of  two  promissory  notes, 
one  being  for  $300  and  the  other  for  $350,  for  the  unpaid 
purchase  price  of  the  lots. 

The  answer  of  the  defendants,  in  substance^  is  that  the 
plaintiffs  sold  and  conveyed  both  of  said  lots  to  them  for 
the  sum  of  $925 ;  that  $325  were  paid  at  the  time  of  said 
purchase  and  the  two  notes  in  question  secured  by  mortgage 
on  the  lots  given  for  the  remainder;  that  the  plaintiffs 
represented  that  they  were  the  rightful  owners  of  both  of 
said  lots,  when  in  fact  they  had  no  title  to  lot  24,  as  the 
same  belonged  to  Lou  R.  Izard ;  that  lot  24  was  a  corner 
lot  and  worth  a  great  deal  more  than  lot  23,  and  that  to 
secure  both  lots  together  was  the  sole  object  of  said  pur- 
chase, etc  The  defendants  thereupon  pray  for  a  rescission 
of  said  contract.  On  the  trial  of  the  cause  the  court  below 
found  the  relative  value  of  the  lots  at  the  time  of  the  pur- 
chase to  be  as  follows :  Lot  23  the  sum  of  $425  and  lot  24 
$650,  and  that  the  defendant's  title  to  lot  24  had  failed. 
The  defendants  were  therefore  entitled  to  a  credit  of  $550 
on  said  notes  as  of  their  date,  and  a  decree  of  foreclosure 
and  sale  was  rendered  for  the  residue,  viz.,  $120  and  costs. 

It  appears  from  the  testimony  that  lot  24  had  been  sold 
by  the  plaintiffs  to  Lou  R.  Izard  before  said  lot  was  sold 
to  the  defendants ;  that  the  plaintiffs  had  given  her  a  con- 
tract of  sale,  but  she  seems  to  have  paid  nothing  on  the  lot 
at  the  time  of  the  sale  to  the  defendants.  She  had  erected 
a  house  thereon,  however  and  was  residing  therein  as  tiie 
defendants  well  knew.  A  son  of  the  defendants  who  made 
the  purchase  testified  as  follows : 

A.  Well,  I  went  out  to  look  at  this  property  with  a 
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view  to  making  an  investment  for  my  father;  went  out 
and  looked  at  the  property  and  this  lot  was  shown  in  par- 
ticular ;  that  is  the  only  property  that  there  was  anything 
built  on  in  this  subdivision,  and  they  represented  this 
house  as  being  abandoned  by  the  purchaser. 

Q.  State  what|  if  anything,  was  said  about  the  title  to 
the  property. 

A.  They  represented  that  the  title  was  in  them. 

Q.  I  will  ask  you  if  there  was  any  building  on  either  of 
these  lots? 

A.  There  was  a  building  on  lot  24. 

Q.  Now  you  may  state  what,  if  anything,  was  said  with 
reference  to  that  building  and  how  it  came  there? 

A.  They  represented  that  they  had  sold — 

Court  :  Tel  1  what  they  said.  In  other  words,  state  what 
the  agreement  was. 

A.  They  said  the  pSirties  that  had  built  the  house  had  a 
contract  that  had  been  forfeited  at  that  time,  and  that  lot 
had  reverted  back  to  them,  thereby  giving  them  title  to  sdl 
it,  and  so  far  as  the  house  is  concerned  the  parties  had 
never  paid  anything  for  the  material  or  labor  in  the  boild- 
ing,  and  that  it  would  probably  be  foreclosed  by  mechanics' 
lieno,  and  possibly  I  could  buy  it  at  less  than  it  was  worth 
rather  than  have  the  house  moved  from  the  lot. 

Q.  This  house  was  reserved  in  the  deed,  as  shown  by 
the  deed? 

A,  Yes,  sir. 

Q.  State  what,  if  anything,  was  said  about  the  advan- 
tage of  having  two  lots  together,  with  reference  to  the 
frontage. 

The  plaintiff  objects,  as  immaterial  and  irrelevant.  Sus- 
tained. 

Q.  Did  they  give  you  the  r^ular  list  price  for  those  lots 
separately  ? 

A.  Yes,  sir. 

Q.  What  was  the  price  of  them  separately? 
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A.  Five  hundred  and  fifty  dollars  for  the  oorner  and 
$450  for  the  inside  lot. 

So  far  as  appears  all  the  facts  stated  were  substantially 
true.     Tlie  house  on  lot  24  is  excepted  in  the  deed   to 
(he  defendants.     The  defendants,  therefore,  purchased  said 
lots  with  the  knowledge  that  there  was  an  outstanding  con- 
tract for  the  sale  of  the  same;  that  the   purchaser  had 
erected  a  house  on  the  lot  and  was  then  residing  therein. 
It  is  true  the  plaintiiF  claimed  that  the  contract  had  been 
forfeited  bccau^  of  non-payment,  but  it  was  evident  to  the 
most  casual  observer  that  the  occupant  had  rights  there 
which  she. might  assert  in  court.     The  house,  he  was  in- 
formed, had  been  built  by  iier,  and  although  it  was  sup- 
|K>sed  there  were  mechanic's  liens  against  it,  yet  it  nowhere 
appears  that  he  had  reason  to  suppose  that  the  occupant 
would  be  unable  to  pay  the  liens,  and  that  the  property 
would  be  sold  thereunder;  and  even  if  it  was,  owners  of  the 
liens  would  be  entitled  to  whatever  rights  in  the  lot,  the 
|>er8on  who  had  erected  the  house  possessed  therein.     In 
any  event  the  agent  knew  that  others  had  rights  in  the 
property,  and  he  purchased  subject  to  those  rights.     Com- 
mon prudence  would  have  induced  the  son  to  call  upon  the 
occupants  of  lot  24  to  ascertain  what  rights  she  claimed  in 
the  property.     She  had  erected  a  dwelling  thereon.     So 
far    as    appears   it   was   her   home,   and   the  defendants 
oould  not  expect  that  she  would  surrender  it  unless  com- 
pelled to  do  so  by  a  decree  of  the  court.     The  knowledge 
of  the  son  in  these  respects  is  the  knowledge  of  the  defend- 
ants and  they  are  bound  thereby.     The  case,  therefore,  is 
that  of  one  who  purchases  subject  to  the  rights  of  another, 
and  no  foundation  is  laid  for  a  rescission  of  the  contract. 
The  deduction  made  from  the  purchase  price  for  the  failure 
to  convey  lot  24  is  just  and  equitable.     There  is  no  error 
in  the  record  and  the  judgment  is 

Affirmed. 
The  other  judges  concur. 
35 
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S.  H.  SORNBOROER  V.  WhITPIELD  SaNFORD. 

[Filed  May  18.  1S92,] 

1.  Chattel  Mortgages :  Duress.     Held,  That  th«  eridenoe  failed 

to  show  that  the  chattel  mortgage  onder  which  the  defendant 
claims  title  waa  executed  under  dareas. 

2.  :  :  Ratification.  That  the  instmctiona  com- 
plained of  ooDformed  to  the  proof  on  the  question  of  ratifica- 
tion. 

Error  to  the  district  court  for  Saunders  county.  Tried 
below  before  Post,  J. 

8.  H.  Somborger^  and  G.  W.  Simpson,  for  plaintiff  in  er- 
ror,  cited :  As  to  duress :  R.  &  L.,  Law  Dia,  425,  title  '^ Du- 
ress"; Hul/horst  V.  Sehamer,  15  Neb.,  57;  Baker  v,  Mor- 
ton, 12  Wall.  [U.  S.],  150.  As  to  ratification:  MoNuliy 
V.  Prentice,  25  Barb.  [N.  Y.],  207 ;  Qallagher  v.  WkiU. 
31  Id.,  99;  Canal  v.  R.  Co,,  4  Gill  &  J.  [Md.],  129;  Jfo- 
OanU  V.  Bee,  1  McCord  Eq.  [8.  Car.],  383;  Thatcher  v. 
Pray,  113  Mass.,  291;  2  Parsons,  Cont.,  224*. 

• 

J.  R.  OUkeson,  contra,  cited :  Higgine  v,  Broum,  6  Atl. 
Rep.  [Me.],  269;  Hulbom  v.  Buckman,  7  Id.,  272;  Sieber 
V.  Weiden,  17  Neb.,  586  ;  HiaU  v.  Brooke,  Id.,  34;  Leigh- 
Urn  V,  Stuart,  19  Id.,  553;  C,  B.  &  Q.  R.  Co.  v.  Hull,  24 
Id.,  742;  (yDonohue  v.  Hendrix,  17  Id.,  287;  Buekdaf 
V.  Dunbar,  15  Id.,  114;  Forbes  v.  McCoy,  24  Id.,  702. 

Maxwell,  Ch.  J. 

This  is  an  action  of  replevin  brought  in  the  district  courf 
of  Saunders  county  to  recover  a  law  library.  The  case 
was  before  this  court  in  1889  and  is  reported  in  26  Neb., 
295,  the  judgment  of  the  district  court  being  reversed. 
On  the  second  trial  the  jury  returned  a  verdict  for  the  de- 
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feodant,  upon  which  judgtneut  was  rendered.  The  defend- 
ant in  error  claims  title  under  a  chattel  mortgage.  The 
plaintiff  claims  that  the  mortgage  was  made  under  duress^ 
and  second,  error  in  certain  instructions.  The  plaintiff  in 
his  brief  expresses  regret  that  he  did  not  have  the  question 
of  duress  specially  submitted  to  the  jury.  This  court, 
however,  in  effect  is  asked  to  take  the  place  of  the  jury  and 
find  that  there  was  such  duress. 

It  would  subserve  no  good  purpose  to  review  the  evi- 
dence at  length.  In  our  view  it  falls  far  short  of  showing 
that  the  mortgage  in  question  was  made  and  delivered  un- 
der duress.  The  trial  judge,  out  of  an  abundance  of  cau- 
tion, submitted  the  question  of  duress  to  the  jury,  but  also 
informed  them  that  the  plaintiff  could  ratify  the  mortgage. 

"  Tenth — If,  a  short  time  prior  to  the  commencement  of 
this  action,  the  plaintiff  suffered  the  defendant  to  take  posses- 
sion of  the  property  in  controversy,  then  knowing  that  the 
defendant  would  incur  costs  and  expenses  in  advertising  the 
same  for  sale  as  mortgaged  property,  and  knowing  that  the 
defendant  was  incurring  or  had  incurred  such  costs  and  ex- 
penses, and  did  not  then  advise  the  defendant  that  he 
claimed  the  mortgage  to  be  void,  on  account  of  duress ; 
that  if  the  evidence  shows  that  the  defendant  did  incur 
such  costs  and  expenses  under  those  circumstances,  the 
plaintiff  would  be  estopped  or  prevented  from  now  claim- 
ing that  the  mortgage  is  void  as  to  him.  On  the  other 
hand,  if  the  plaintiff  knew  nothing  about  the  defendant 
incurring  these  costs  or  expenses,  then  the  plaintiff  would 
not  be  estopped  or  prevented  from  claiming  that  the  mort- 
gage is  void  as  to  him. 

''  Eleventh — If  you  find  that  the  plaintiff  voluntarily 
surrendered  the  books  and  book -cases  in  controversy  to 
the  defendant  to  be  sold  on  the  said  mortgage,  and  leased 
his  office  to  said  defendant  to  store  said  property  until  the 
day  of  sale,  then  such  acts  would  amount  to  a  ratification 
of  the  said  mortgage  and  he  could  not  now  insist  that  it  is 
void  on  account  of  duress/' 


34    ftOOl 
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Tliese  instructious  fairly  submit  to  the  jury  the  ques- 
tion of  ratification.  Upon  the  whole  case  there  is  no  sub- 
stantial error  in  the  record  and  the  judgment  is 

Affirmed. 
NoRVAL,  J.,  concurs. 


PoST^  J.,  did  uot  sit. 


O.  A.  Cooper  et  al.  v.  David  Speiser,  Jr.,  et  al. 

[Filed  Mat  18, 18»2.] 

1.  Gkumishment:  Final  Ordbb.  Where  a  aammoDS  in  garnish- 
ment in  aid  of  ezecation  was  duly  iasaed  and  served  upon  a 
party  who  answered,  admitting  the  possession  of  certain  moneys 
of  the  relator  which  he  was  ordered  to  pay  into  court,  Mtf, 
that  the  order  was  final  unless  appealed  from. 


*> 


:  Appkal  by  One  op  Two  Garnishees.  Where  two  per- 
sons whose  interests  were  not  connected,  were  served  with  sam- 
mons  in  proceedings  in  garnishment  after  judgment,  who 
answered  separately,  and  the  oonrt  ordered  one  of  them  to  pay 
the  money  in  his  hands  into  court  and  discharged  the  other, 
from  which  order  the  latter  alone  appealed,  held,  the  inter- 
ests of  the  parties  being  separate  and  distinct,  and  not  con- 
nected, the  appeal  of  the  one  did  not  bring  up  the  cause  as  to 
both. 

Error  to  the  district  court  for  Richardson  countv. 
Tried  below  before  Appelget,  J. 

C  OilUapie^  for  plaintiff  in  error: 

It  is  an  elementary  principle  that  an  appeal  by  any  party 
to  the  case  carries  to  the  appellate  court  the  whole  case,  and 
all  parties  connected  with  the  case  must  follow  it.  (Wil- 
cox V,  Saunders,  4  Neb.,  572;  Rogers  v.  Russell,  11  Id., 
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362;  (yLeary  r.  Iskey^  12  Id.,  136;  RatoaU  v.  Brewer,  16 
Id.,  444;  Sells  v.  Haggard,  21  Id.,  361 ;  U.  P.  R.  Co.  v. 
OgUvy,  18  Id.,  640;  Maxwell,  PI.  A  Pr.,  451.) 

F.  Martin^  eontra, cited:  Wilson  v.  Survey^  8  Neb.,  42; 
Wilcox  V*  SaunderSy  4  Id.,  572;  Wilcox  v,  Raben,  24  Id., 
368;   U.  P.  R.  Co.  V.  Ogiloy,  18  Id.,  640. 

Maxwell,  Ch.  J. 

About  the  middle  of  February,  1890,  Diivid  Speiser 
brought  an  action  against  John  Roach  and  M.  C.  Nugles 
and  caused  an  attachment  to  be  issued  which  was  levied 
upon  certain  property  which  it  was  claimed  belonged  to 
Roach.  A  few  days  afterwards  this  attachment  was  dis- 
charged by  consent.  On  the  27th  of  that  month  judgment 
was  renderel  against  Roach  and  in  favor  of  Speiser.  An 
4  xecution,  was  thereu))on  issued  and  returned  unsatisfied. 
Whereupon  Speiser  instituted  proceedings  in  garnishment 
in  aid  of  execution  and  service  of  summons  was  had  upon 
Morris  and  Cooper.  They  an.swered  separately,  and  the 
j'istice  found  that  nothing  was  due  from  Morris  to  Roach 
but  that  Cooper  was  indebted  to  him  in  the  sum  of  $117, 
which  he  was  ordered  to  pay  into  court.  From  this  order 
Morris  appealed  but  Cooper  did  not.  On  the  trial  of  the 
cause  in  the  district  court  a  large  amount  of  testimony  was 
taken  and  the  court  found  that  Cooper  had  taken  no  appeal 
and  was  concluded  by  the  judgment  before  the  justice. 
Roach  had  also  filed  a  claim  for  exemption  upon  which  the 
court  made  no  finding.  From  that  judgment  the  cause  is 
brought  into  this  court.  It  is  claimed  that  the  interests  of 
Morris  and  Cooper  were  so  connected  that  the  appeal  of 
Morris  brought  up  the  appeal  of  Cooper.  We  fail  to  see 
any  connection  between  the  cases.  The  rights  of  the  re- 
spective  parties,  so  far  as  appears,  are  separate  and  inde- 
pendent and  the  appeal  did  not  bring  up  the  entire  case 
Cooper  therefore  must  pay  the  money  into  court  as  onlered 
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by  the  justioe.  The  question  of  exemption  was  not  passed 
upon  bj  the  court  below.  The  cause  is  reversed  and  re- 
manded to  the  district  court  for  further  proceedings. 

Reversed  and  bemanded. 
The  other  judges  concur. 


James  Billings  v.  German  Ins.  C!o. 

[FiLXD  May  18,  1892.] 

1.  Insnranoe:  Technical  Dkfbnsbs  Not  Favored.    A  ood- 
tract  of  iosaraooe,  whore  tbe  insorer  has  reoeiTed  and  retaiu 

W  508  the  oooeideratioo,  ia  to  be  sastained,  if  poasible,  and  sboold  not 

158  510  t)e  defeated  upon  any  ground  which  does  not  materially  increase 

the  risk. 

2.  :  Mortgage  of  Pbkmises:  Release.    Where  the  mort- 


gagor assigned  a  policy  of  insnranoe  to  the  mortgagee  as  part 
aecnrity  for  the  mortgage  debt,  upon  the  satisfaction  of  the 
mortgage  he  becomes  subrogated  to  the  rights  of  the  mortgagee 
in  the  policy  and  may  maintain  an  action  therefor  for  a  loss. 

:{.  :  Waiver.    A  forfeiture  in  a  poU<7  of  insnrance  may  be 

waived  where  the  insurer  is  informed  of  the  fitMsts  out  of  which 
a  forfeiture  is  claimed,  but  thereafter  continues  to  treat  the  con- 
tract as  binding,  and  induces  the  insured  to  act  in  that  beliet 

Error  to  the  district  court  for  Richardson  county.  Tried 
b.'low  before  Biu)ady,  J. 

E.  W.  Thomas^  and  G  GiUespie^  for  plaintiff  in  error: 

Having  paid  the  mortgage  Billings  had  the  right  to  sue 
on  the  policy.  {Ins,  Co.  v,  Davenport,  37  Mich.,  613; 
Hatch  V.  Ins.  Co.^  13  Rep.  [Colo.],  293;  Ooateav.  Ins.  Co., 
68  Md.,  172;  Art.  18,  Am.  L.  R^.,  737;  V.  F.A  M. 
In^.  Co.  V.  Feagin,  9  Rep.  [Ga],  173.)  On  the  question  of 
waiver:  Bviz  v.  Ins.  Co.,  76  Mich.,  263;  Phoenix  Ins,  Gb. 
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if.  Bai-nd^  16  Neb.,  90;  Oalikosh  Q.  L.  Co.  v.  Ins.  Co.,  71 
Wis.,  454;  TUu9  v.  Ins.  Co.,  81  N.  Y.,  410;  Ins.  Co.  v. 
Norton,  96  U.  S.,  234;  Ins.  Co.v.KUtU,  39  Mich.,  64; 
Brink  v.  Ins.  Co.,  80  N.  T.,  108;  PrerUiee  v.  Ins.  Co.  77, 
Id.,  483;  Cakes  v.  Ins.  Co.,  135  Mass.,  248;  Ins.  Co.  v. 
Mherton,  25  Neb.,  506;  Young  v.  Ins.  Co.,  45  la.,  378; 
Ins.  Co.  V.  Kranieh,  36  Mich.,  289. 

Frank  Martin,  contra,  cited,  on  the  question  of  waiver: 
Cook  V.  Ins.  Co.,  47  N.  W.  Rep.  [Mich.],  568 ;  Ins.  Co.  v. 
Mowry,  96  U.  S.,  544;  Cleaver  v.  Ins.  Co.,  32  N.  W.  Rep. 
[Mich.],  660;  Goldmv.  Ins.  Co.,  49  N.  W.  Rep.  [Minn.], 
246;  German  Ins.  Co.  v.  Heiduk,  30  Neb.,  288;  Guem- 
sey  V.  Ins.  Co.,  17  Minn.,  105;  Richards  v.  Ins.  Co.,  47  N. 

W.  Rep.  [ ],  351 ;  McFarland  v.  Ins.  Co.,  49  N.  W. 

Rep.  [Minn.],  254;  Die/iel  v.  Ins.  Co.,  58  Pa.  St.,  443; 
Devens  v.  Ins.  Co.,  83  N.  Y.,  168;  Graham  v.  Ins.  Co.,  9 
Daly  [N.  Y.],  341 ;  TUtis  v.  Ins.  Co.,  81  N.  Y.,  411 ;  Ins. 
Co.  V.  Cooper,  60  Hi.,  510;  Hale  v.  Ins.  Co.,  6  Gray 
[Mass.],  169. 

Maxwell,  Ch.,  J. 

This  is  an  action  upon  a  policy  of  insurance  against  loss 
by  fire.  The  property  insured  was  a  frame  barn  situated 
on  the  plaintiff's  farm  in  Richardson  county.  The  policy 
was  issued  April  12,  1886,  for  five  years,  and  the  barn  was 
destroyed  by  fire  September  14,  1889. 

The  defendant  filed  an  amended  answer,  in  which  it  ad- 
mits that  it  received  the  premium  and  issued  the  policy  as 
alleged,  but  it  avers  that  after  said  policy  was  delivered  it 
became  void  for  two  reasons : 

First — Because  on  July  20, 1888,  a  suit  was  commenced 
in  the  district  court  of  said  county  of  Richardson  by  the 
Equitable  Trust  Company,  of  Omaha,  against  James  Bil- 
lings, to  foreclose  a  mortgage  upon  the  property  insured, 
and  a  decree  of  foreclosure  was  entered  in  that  suit. 
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It  is  not  allen^y  however,  that  the  property  was  sold 
under  decree. 

Second — Because  after  the  execution  and  delivery  of  the 
policy,  to-wit,  on  April  10,  1888,  the  plaintiff  raade  a 
mortgage  on  the  property  insured  to  the  First  National 
Bank  of  Falls  City,  in  the  sum  of  $1,893.60. 

It  was  further  allied  that,  at  the  time  of  the  fire,  the 
bam  was  vacant  and  unoccupied,  but  there  was  no  evidence 
to  sustain  that  allegation. 

In  the  reply  the  plaintiff  admits  that  a  suit  to  foreclose 
a  mortgage  on  the  premises  insured  was  commenced  as 
alleged  in  the  amended  answer,  but  he  avers  that  said 
mortgage  was  the  same  mortgage  mentioned  in  the  policy 
of  insurance,  to  the  holder  of  which  the  loss,  if  any  should 
occur,  was  by  the  terms  of  the  policy  made  payable.  It  is 
further  alleged  in  the  reply  that  plaintiff  had  paid  the  said 
mortgage  after  the  foreclosure  suit  was  commenced  and  that 
he  was  therefore  the  owner  of  the  policy  and  entitled  to 
bring  suit  thereon. 

It  is  also  averred  that  the  mortgage  existed  before  the 
making  of  the  policy,  as  defendant  well  knew. 

As  to  the  mortgage  for  $1,893.60,  given  by  plaintiff 
to  the  First  National  Bank,  the  reply  allies  that  that 
mortgage  was  made  with  the  knowledge  and  consent  of 
defendant;  that  after  the  loss  by  fire,  the  defendant,  with 
full  knowledge  of  the  facts,  and  of  the  existence  of  said 
mortgage,  waived  the  right  to  insist  on  a  forfeiture  therefor 
by  urging  and  inducing  plaintiff,  at  considerable  trouble 
and  expense  to  him,  to  prepare  and  forward  to  the  company 
proofs  of  his  loss,  and  to  incur  other  expense  and  trouble, 
thereby  leading  plaintiff  to  believe  that  ita  objection  to 
paying  the  loss  was  based  on  entirely  different  grounds, 
and  not  on  the  ground  that  such  mortgage  had  been  made. 

After  the  fire  the  defendant,  with  knowlcvlge  of  the  al- 
leged ground  of  forfeiture,  entered  into  negotiation  with 
plaintiff  for  settlemenL 
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Tlie  provisiou  of  the  policy  referred  to  in  defeiiiluiit^a 
amended  answer  which  it  is  claimeil  was  violated  by 
plaintiff  so  as  to  render  the  policy  void,  is  numbered  '*V'' 
in  printed  part  of  the  policy.  The  material  part  of  that 
section  is  i^s  follows:  ^'When  property  insured  by  this 
policy,  or  any  part  thereof,  shall  be  alienated  or  incumbered, 
*  *  *  without  the  consent  of  the  company  indorsed 
thereon,  *  *  *  or  if  a  suit  be  commenced  to  foreclose  a 
mor^ge  on  the  property  insured,  ♦  ♦  »  ^.j^jg  policy 
shall  at  once  cease  to  be  binding/' 

Upon  the  trial  of  the  case,  after  all  the  evidence  had 
been  introduced  and  instructions  in  writing  had  been  re- 
quested by  the  plaintiff's  attorneys,  the  court  refused  to 
give  any  of  said  instructions,  but  at  the  request  of  defend- 
ant instructed  the  jury  as  follows:  ^'The  jury  are  in- 
structed that  under  the  pleadings,  proofs,  and  law  in  this 
case  your  verdict  must  be  for  the  defendant/'  The  jury 
having  found  for  defendant  as  instructed  by  the  court,  and 
a  motion  for  a  new  trial  having  been  overruled,  judgment 
was  entered  on  the  verdict. 

The  testimony  shows  that  immediately  after  the  fire  the 
local  agent  at  Falls  City  was  notified  of  the  loss,  and  he 
notified  his  company.  The  company  thereupon  sent  the 
following  letter  to  him  : 

**Freepokt,  III.,  Oct.  5,  1889. 

«  a  C.  Faxton,  Esq.,  Falls  CUy,  Neb.— Drab,  Sir:  We 
have  yours  of  the  30th  ult.,  and  with  reference  to  the  mat- 
ter of  reported  loss  of  Billings,  Pol.  No.  214,  would  say 
that  the  same  has  been  referred  to  State  Agent  Wash,  who 
will  give  it  his  early  attention. 

*'  Yours  truly,  Wm.  Trembrr,  Seo.'^ 

Afterwards  he  received  from  the  state  agent  the  follow- 
ing letter : 

"Sioux  City,  Oct.  21,  1889. 

"C.  a  Faxton,  AgerUy  FaUs  O'dy,  iSV6.— Dear  Sir:  I 
am  in  receipt  of  yours  of  the  30th  inst.  to  the  company 
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concerning  the  loes  of  James  Billings  under  policy  No. 
213,  and  referring  thereto  will  say  we  are  as  anxious  to 
have  it  adjusted  as  you  are,  and  will  reach  you  as  soon  as 
possible,  hope  some  time  next  weelc.  If  not  then,  as  soon 
as  possible  thereafter. 

**  Please  explain  to  claimant  that  we  have  only  one  man 
in  the  state  of  Nebraska  on  losses  and  he  has  taken  care  of 
279  up  to  Sept.  1st  and  Grod  knows  how  many  on  hand 
since.  Yours  truly,  James  K.  Wash." 

The  plaintiff  also  received  from  the  state  agent  the  fol- 
lowing letters: 

"  Lincoln,  Neb.,  Jan.  5, 1890. 

Mr.  James  Billings,  Salem,  Neb. — Dear  Sib:  I  am 
in  receipt  of  letter  under  date  of  Dec  30,  from  one  K 
W.  Thomas,  of  Falls  City,  Neb.,  written  at  your  request 
concerning  my  letter  to  you  of  Dec.  23  last,  in  r^rd  to 
the  pretended  proofs  sent  by  you  to  the  company  in  your 
claim  under  policy  No.  214,  Falls  City  agency.  In  reply 
to  this  last  letter  written,  wherein  it  is  stated  that  you  have 
'done  your  best'  to  comply  with  the  conditions  of  said 
policy  as  to  proofs,  and  intimating  that  yon  do  not  clearly 
understand  what  more  is  desired  from  you,  will  say  that 
my  letter  of  said  date  was  clearly  definite,  but  that  you 
may  more  fully  understand  me,  I  will  first  ask  for  mort- 
gages on  the  premises  at  the  time  of  the  alleged  fire,  giving 
from  whom  and  to  whom,  date  and  amount  of  same,  giving 
the  description  of  the  land  named  in  them.  When  this  is 
received  will  indicate  the  next  wanted. 

"Truly,  James  R.  Wash,  &.  A/" 

"Lincoln,  Neb.,  Dec.  23, 1889. 
** James  Billings,  Salem  Nd). — Deab  Sir:  Referring  to 
your  letter  of  December  18,  1889,  concerning  your  loss 
claim  under  policy  No.  214  will  say,  that  this  letter  di* 
rected  to  the  Co.,  also  your  letter  of  a  former  date  to  the 
Co.,  inclosing  them  your  pretended  proof  of  loss  under 
said  policy,  have  this  day  reached  me,  and  upon  examina- 
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tion  I  find  that  the  pretended  proof  don't  comply  with  the 
<M>nditions  of  the  policy  held  by  you,  and  will  ask  you  to 
furnish  additional  proof  in  compliance  therewith.  The 
<x)ndition8  in  your  policy  referring  to  proofs  in  case  of  loss, 
as  therein  shown,  says  the  assured  shall  forthwith  give 
notice  in  writing  to  the  Co.,  and  within  sixty  days  from 
the  date  of  such  fire  shall  deliver  as  particular  an  account 
of  his  loss  and  damage  as  the  nature  of  the  case  will  ad- 
mit, eta  The  assured  shall  furnish  full  plans  and  detailed 
^specifications,  to  be  sworn  to  by  assured,  of  the  building 
or  buildings  damaged  or  destroyed  bs  is  possible  to  be 
made.  Give  size,  age,  kind,  and  condition  at  the  time  of 
the  fire,  in  whom  the  title,  and  amount  of  incumbrance  at 
the  time  of  fire. 

^*  When  such  additional  proofs  are  received  I  will  be 
l>etter  able  to  investigate  your  claim. 

"Yours  truly,  James  R  Wash,  St.  A. 

"  Please  state  the  number  of  mortgages  and  amount  and 
4late  of  each,  and  amount  due  thereon  at  the  time  of  fire. 
''  Truly,  James  R.  Wash,  St.  Ar 

The  testimony  also  shows  that  the  plaintiff,  by  reason  of 
the  objections  to  the  proofs  of  loss,  had  such  proofi)  form- 
al lly  prepared  by  an  attorney  at  an  expense  of  eight  or  ten 
iiollars  and  sent  them  to  the  company.  The  testimony  also 
shows  that  Mr.  Wash  went  to  the  residence  of  the  plaintifi 
10  adjust  the  loss.  It  is  true  he  informed  him  that  by 
reason  of  the  execution  of  the  mortgage  to  the  Falls  City 
bank  he  had  forfeited  the  policy,  but  he  intimated  they 
would  not  insist  on  a  forfeiture.  He  certainly  did  not  then 
insist  on  such  forfeiture.  His  object  seemed  to  be  to  effect 
a  compromise,  a  reduction  in  the  amount  of  the  claim. 

The  plaintiff  testifies  that  he  offered  him  $740  if  he 
would  settle  without  seeing  a  lawyer.  This  Wash  denies. 
Whatever  the  facts  as  to  such  proposition  may  be,  we  think 
8u£Bcient  is  shown  to  justify  the  jury  in  finding  a  waiver 
of  obscure  conditions  in  the  policy.    The  fact  that  a  decree 
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of  foreclo8ure  of  the  first  mortgage  had  been  obtained  did 
not  affect  the  validity  of  the  policy,  the  policy,  with  the 
assent  of  the  defendant,  was  assigned  to  the  first  mort- 
gagee. This  assignment  was  not  for  ornaroent  merely  but 
as  security  in  part  for  the  mortgage  debt. 

If  on  bringing  suit  and  obtaining  a  decree  of  foreclosure 
and  sale  the  insurance  lapsed,  the  policy,  instead  of  being 
additional  security,  would  be  a  positive  injury  both  to  the 
mortgagee  and  tiie  mortgagor,  because  if  the  mortgagor's 
insurance  was  gone,  then  in  case  of  loss  his  means  of  [lay- 
ment  would  thereby  be  diminished,  and  thus  the  mortgagee 
be  liable  to  be  compelled  to  bring  suit  to  foreclose  the 
mortgHge. 

A  contract  of  insurance  is  presumed  to  be  made  in  good 
faith.  It  is  not  to  be  hedged  about  with  numberless  condi- 
tions printed  in  small  and  unreadable  type  to  enable  the 
company,  upon  slight  and  trivial  pretexts,  which  do  not 
substantially  affect  the  risk,  to  evade  payment  of  a  loss.  Its 
I  contract  is  to  pay  in  case  of  loss,  and  whenever  by  changes 

I  and  transfers  the  risk  has  not  been   increased   it  should 

I  be  required  to  perform ;  otherwise  a  policy  is  a  mere  de- 

I  lusion,  and  the  party  insured  finds  that  he  has  paid  for 

indemnity  and  the  company  retains  the  considerations,  yet 
it  will  not  perform. 

The  general  rule  as  to  contracts  certainly  prevails  that 
the  contract  is  to  be  sustained  rather  than  be  held  to  be  in- 
valid ;  and  this  particularly  is  true  where  the  party  which 
refuses  to  perform  retains  the  consideration.  It  is  very 
clear  that  the  bringing  of  suit  on  the  first  mortgage,  or  even 
a  sale  under  the  decree,  would  not  affect  the  policy. 

Second — The  plaintiff  having  8ati^fied  the  first  mortgage 
was  thereby  subrogated  to  the  rights  of  the  mortgagee  in 
the  policy  and  may  maintain  the  action.  The  question 
is  discussed  in  a  valuable  article  in  18  Am.  Law  Register, 
737,  and  the  cases  for  and  against  the  proposition  cited. 

Third — Tiiero  is  testimony  in  the  record  from  which  the 
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jury  would  be  warrauted  in  finding  a  waiver  of  the  condi- 
tions of  the  policy.  This  should  have  been  submitted  to 
them.  The  rule,  as  stated  in  Hollis  v.  State  Ins.  Co.,  65 
la.,  454,  21  N.  W.  Rep.,  774,  we  consider  the  correct  one. 
It  is  said:  ''The  general  doctrine  of  the  instructions  is, 
tliat  if  defendant,  with  full  knowledge  of  the  facts  out  of 
which  the  forfeiture  of  the  policy  arose,  neglected  to  de- 
clare its  intention  of  insisting  on  the  forfeiture,  but  by  its 
acts  recognized  and  treated  the  policy  as  a  valid  and  sub- 
sisting contract  between  it  and  plaintiff,  and  induced  him 
to  act  in  that  belief,  it  is  precluded  now  from  insisting 
on  the  forfeiture.  This  doctrine  is  excepted  to  by  defend- 
ant. Its  position  is  that  to  constitute  a  waiver  of  the  pro- 
visions of  the  policy  providing  for  the  forfeiture,  the  acts 
relied  on  must  be  attended  with  such  equitable  circum- 
stances as  would  create  an  estoppel ;  and  as  plaintiff  was 
not  induced  by  the  acts  in  question  to  in  any  manner  change 
his  position  with  reference  to  the  subject  of  the  negotiation, 
and  as  the  acts  were  done  after  the  forfeiture  occurred,  they 
do  not  create  an  estoppel.  We  think,  however,  that  this 
{K)sition  is  not  tenable.  The  principle  on  which  the  waiver 
has  been  maintained  in  such  cases  is  undoubtedly  similar 
to  that  of  estoppel.  It  was  so  held  by  this  court  in  Viele 
V.  Germania  Ins.  Co,,  26  la.,  9. 

''But  we  think  it  is  not  true  that  such  waiver  can  be 
treated  only  by  such  acts  or  conduct  as  would  create  a 
technical  estoppel.  Neither  forfeitures  nor  estoppels  are 
favored  by  the  law,  and  it  follows  necessarily  from  this 
consideration  that  the  waiver  of  a  forfeiture  may  be  sus- 
tained by  circumstances  which  do  not  present  the  strong 
equities  which  would  be  required  to  create  an  estoppel. 
When  plaintiff  asserted  a  claim  under  the  policy  for  the 
loss,  and  defendant  was  informed  of  the  facts  out  of  which 
the  forfeiture  grew,  it  had  the  right  at  once  to  treat  the 
contract  as  at  an  end.  If  it  had  elected  simply  to  remain 
silent,  perhaps  a  waiver  could  not  have  been  inferred  from 


510 


NEBRASKA  REPORl'S.         [Vol.  34 


Oolby  T,  Parker. 


its  silence.  But  if,  with  knowledge  of  the  circumstances^ 
it  continued  to  treat  the  contract  as  of  binding  force,  an<l 
induced  plaintiff  to  act  in  that  belief,  the  rule  holding  that 
it  thereby  waived  the  forfeiture  is  a  very  just  one.  We 
think,  therefore,  that  the  general  doctrine  of  the  instruc- 
tions is  correct,  and  it  is  well  sustained  by  the  authorities. 
See  TUu8  v.  OUns  Falls  Ins.  Co.,  81  N.  Y.,  410;  Insur- 
ance Co.  V.  Norton,  96  U.  S.,  234;   Webster  v.  Phoenix 

Ins.  Q).,  36  Wis.,  67;  Northwestern  Mut.  Ins.  Co.  v.  Ger- 
mania  Ins.  Co.,  40  Wis.,  453;  Cannon  v.  Home  Ins.  Co.,  5S 

Wis.,  685;  S.  C,  11  N.  W.  Rep.,  11;"  also,  Oshkod^  etc., 

Co.  V.  Oermania  Ins.  Co.,  71  Wis.,  454 ;  Ins.  Co.  v.  Kiti/e, 

39  Mich.,  64;  SUverbergv.  Ins.  Co.,  20  Reporter,  73;  Virfe 

V,  German  Ins.  Co.,  96  Am.  Dec.,  83,  note. 

The  judgment  of  the  district  court  is  reversed  and  the 

cause  remanded  for  further  proceedings. 


Reversed  and  remanded. 


The  other  judges  concur. 
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L.  W.  Colby  v.  C.  L.  Parker, 

[Filed  Mat  18,  18«2.] 

1.  19'egotiable  Instruments:   Usury.    The  testimony  fa  ^^ 

case  examined,  and  held  to  establinh  the  defenae  of  usaiy. 

2.  :  iNnoBSKMENT:  How  Pboykd.  Where  the  plaintiff  claiiii^ 

as  an  indorsee  of  a  negotiable  promisory  note,  and  the  indon^> 
ment  is  denied  in  the  answer,  he  maet  prove  the  words  or  ff^rm 
of  the  indorsement  It  is  for  the  coort  to  determine  its  lepii 
effect 


— : :  — :  Bona  Fides.    An  indorsee  of  negotiable 

paper  purchased  before  dae,  to  be  protected,  most  have  par* 
chased  without  notice  of  anj  defenses  against  the  same  and  hare 
paid  the  consideration  before  notiee  of  such  defenses. 
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4.  :  : : :  Bubdbn  of  Proof.  Where  usnry 

in  the  traiisfustion  Is  proTed,  a  party  who  claims  to  have  pur- 
chased  the  note  before  matarity  for  a  ralaable  oonsideratioD 
mast  assome  the  harden  of  proof  to  show  that  he  Is  a  bona  fid^ 
parchaser. 

5.  Bes  Adjudioata.    Hdd,  That  the  defense  of  former  acUbdica- 

tion  was  not  sastained. 

Error  to  the  district  court  for  Grage  county.  Tried 
below  before  Bboady,  J. 

QriggSy  Rinaher  &  Bibb,  for  plaintiff  in  error,  cited : 
A.  &  N.  B.  Co.  V.  Waahhum,  5  Neb.,  124;  B.  A  M.  R. 
Cb.  V.  Lancaster  Co.,  7  Id.,  38;  Jones  v.  Seward  Co.,  10 
Id.,  161;  Ins.  Co.  v.Bamd,  16  Id.,  90;  E.  Co.  v.  Lwid- 
Strom,  Id.,  263. 

A.  H,  Babeock,  contray  cited :  Search  v.  Milter,  9  Neb., 
30;  1  Dan.,  N^.  Inst.,  sec.  812;  2  Id.,  sec.  1220;  1  Her- 
man,  Est.  and  Res  Ad.,  24,  38,  40 ;  Id.,  1430-1  ;  U.  P. 
-R.  Co.  V,  MoCarty,  8  Ean.,  125;  We^coit  v.  Brown,  13 
Ind,,  83;  Larum  v.  Wilmer,  36  la.,  244;  KnowlUm  v.  Par^ 
sons,  10  Neb.,  506. 

Maxwell,  Ch.  J. 

This  is  an  action  upon  a  promissory  note  executed  by 
Colby  in  favor  of  H.  W.  Parker.  The  answer  of  Colby 
is  as  follows: 

**  That  he  admits  that  on  the  12th  day  of  December,  A. 
D.  1887,  he  made  and  delivered  the  promissory  note  set 
forth  in  plaintiff's  petition,  but  he  denies  that  on  or  about 
the  14th  day  of  December,  1887,  or  at  any  other  time 
before  or  subsequent  to  the  maturity  of  said  note,  the  said 
H.  W.  Parker  transferred,  indorsed,  or  delivered  said 
promissory  note  to  the  plaintiff,  and  avers  that  the  same 
was  not  indorsed  by  the  said  H.  W.  Parker,  and  that  the 
plaintiff  is  not  the  holder  or  owner  of  the  same,  and  that 
the  said  H.  W.  Parker  is  the  real  party  in  interest  in  this. 
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suit,  and  the  defendant  further  denies  each  and  every  other 
allegation  in  said  petition  contained. 

'^  Second— That  on  the  16th  day  of  January,  1888,  the 
plainti£P,  C.  L.  Parker,  commenced  an  action  against  this' 
defendant  in  the  county  court  of  Grage  county,  Nebraska,  to 
recover  of  and  from  this  defendant  the  sum  of  $400  with  ten 
per  cent  interest  thereon  from  January  12,  1888,  upon  the 
promissory  note  sued  upon  in  this  action  and  set  forth  in 
plaintiff's  petition;  that  thereafter  the  proceedings  were  had 
and  done  in  said  action  so  commenced  against  this  defend- 
ant by  said  plaintiff  as  appears  by  Exhibit  'A'  hereto  an- 
nexed and  made  a  part  of  this  answer,  which  said  Exhibit 
'  A '  is  a  true  copy  of  all  the  proceedings  so  had  and  done 
in  said  cause  in  the  said  county  court  of  Gage  county,  Ne- 
braska. By  reason  whereof  the  defendant  avers  and 
charges  that  the  plaintiff  is  estopped  and  barred  from  pro- 
ceeding further  in  this  court. 

''  Third — That  said  note  set  forth  in  plaintiff's  petition  is 
usurious;  that  a  greater  rate  of  interest  than  ten  per  cent 
was  contracted  for,  received,  and  reserved  in  the  said  note; 
that  the  same  was  made  by  the  defendant  as  a  renewal  of 
another  note  and  included  a  large  amount  of  illegal  and 
usurious  interest,  wherein  more  than  ten  per  cent  interest 
was  agreed  upon  and  taken,  amounting  to  the  sam  of  $200, 
which  amount  is  ill^al,  usurious,  and  should  be  deducted 
from  the  said  note;  that  said  claim  upon  which  note  was 
based,  and  for  which  it  was  given,  was  originally  for  lum- 
ber and  supplies  furnished  by  the  said  H.  W.  Parker,  and 
that  on  a  settlement  thereof  the  sum  of  over  |200  for  lum- 
ber and  supplies  was  included  therein  by  mistake,  the  same 
being  for  lumber  and  supplies  and  material  which  were 
not  furnished  to  the  defendant,  of  all  of  which  facts,  both 
as  to  the  matter  of  usury  and  the  matter  of  materials,  the 
plaintiff,  0.  L.  Parker,  had  full  knowledge  long  prior  to 
the  execution  of  said  note,  and  by  reason  whereof  the  de- 
fendant is  not  indebted  to  the  plaintiff  in  any  sam  what- 
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«ver,  and  he  asks  that  the  same  be  set  off  against  the 
|)laintiff'8  claim." 

The  reply  is  a  general  denial. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  defendant  in  error  for  the  sum  of  $446.10^ 
upon  which  judgment  was  rendered.  The  jury  also  found 
specially  that  the  note  was  not  tainted  with  usury.  Colby 
in  his  testimony  had  stated,  in  substance,  that  the  original 
note  was  for  $278;  that  the  first  note  was  dated  in  June, 
1882;  that  he  had  paid  over  |100  cash  as  interest  on  the 
note;  that  there  were  renewals  from  time  to  time,  and  that 
the  present  note  was  the  principal  and  accumulated  interest. 
The  original  debt  appears  to  have  been  contracted  for  lum- 
l)er,and  he  claims  that  there  was  a  mistake  in  the  account  to 
ins  prejudice.  He  seems  to  have  kept  no  account,  and  his 
testimony  upon  this  point  is  not  very  definite.  His  testi- 
mony upon  the  other  matters,  however,  is  not  denied,  and 
it  may  therefore  be  accepted  as  true  that  he  paid  as  interest 
on  $278,  in  five  years  and  a  half,  more  than  $222.  This 
is  far  in  excess  of  the  rate  of  interest  allowed  by  law,  and 
the  findings  of  the  jury  in  that  regard  are  against  the  clear 
weight  of  testimony.  It  is  true  that  H.  W.  Parker,  in  his 
cross-examination,  8ays:  ^'I  deny  that  there  were  any  mis- 
takes in  the  bills  rendered  to  said  Colby,  or  that  there  was 
tll^I  interest  charged  or  fraud  in  his  accounts  or  notes,'' 
but  this  is  not  a  denial  of  the  testimony  of  Colby  as  to  the 
amount  of  the  original  debt. 

It  is  denied  in  the  answer  that  H.  W.  Parker  indorsed 
the  note  in  question  and  delivered  the  same  to  C.  L. 
Parker,  and  neither  the  note  nor  the  indorsement  was  in- 
troduced or  offered  in  evidence. 

It  is  true  that  H.  W.  Parker,  who  was  examined  in 
California  upon  interrogatories  and  cross-interrogatories, 
testifies  in  answer  to  certain  cross-interrogatories  that  he 
did  indorse  the  note  and  deliver  the  same  to  the  plaintiff. 
The  character  of  the  indorsement,  however,  is  not  de- 
36 
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scribed,  nor  any  copy  thereof  givcD.  It  is  apparent,  if  his 
teBtimoDj  is  true,  that  there  is  still  better  evidence  in  pos- 
session of  the  plaintiff,  in  the  indorsement  of  H.  W.  Parker, 
and  that  should  be  prodaced.  The  indorsement  itself 
must  be  proved  so  that  the  court  may  determine  its  char- 
acter and  legal  effect. 

Thus  in  Doll  v.  HoUenbeok,  19  Neb.,  639,  the  plaintiff 
had  an  assignment  which  was  written  on  the  mortgage 
before  the  maturity  of  the  note,  and  the  transfer  was  abso- 
lute, and  yet  the  court,  following  an  unbroken  chain  of 
authorities,  held  that  while  the  equitable  title  to  the  paper 
passed  to  the  assignee,  and  he  could  maintain  the  action, 
yet  it  was  open  to  all  the  defenses  which  would  have  been 
available  against  the  mortgagee.  In  that  case  the  original 
note  was  usurious;  there  had  been  one  or  more  renewals 
before  the  note  had  been  assigned  to  the  plaintiff,  yet  the 
defense  of  usury  was  held  available. 

Third — But  even  if  the  indorsement  was  proved,  and 
that  C.  L.  Parker  had  paid  the  face  value  of  the  note,  it 
must  be  made  to  appear  that  he  is  a  bona  fde  purchaser. 
The  undisputed  testimony  shows  that  he  had  been  in  the 
employment  of  H.  W.  Parker,  and  the  firm  of  which  he 
was  a  member,  for  the  year  1887,  and  for  several  years 
prior  thereto.  As  stated  by  H.  W.  Parker,  **  he  attended 
to  renting  and  collecting  rents  of  my  buildings,  and  col- 
lecting accounts  and  notes  due  me  and  due  the  firm  of  H. 
W.  Parker  &  Son,  or  any  other  business  I  had  for  him  to 
do/* 

Chancellor  Kent,  in  Jewett  v.  Palmer^  7  Johns.  Ch.  [N. 
Y.],  65,  says:  *'that  to  support  the  plea  of  a  bona  fide 
purchaser  without  notice  the  defendant  must  aver  and 
prove  not  only  that  he  had  no  notice  of  the  pluntiff's 
rights  before  the  purchase,  but  that  he  had  actaallj  paid 
the  purchase  money  before  such  notice.  To  the  same  effect, 
DeMoU  V.  Starkey,  3  Barb.  Ch.  [N.  Y.],  403;  BUghes 
Hdrs  V.  Bank,  6  T.  B.  Mon.  [Ky.],  192;  a  C,  17  Am. 
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Dec.,  137;  Jackson  v.  JlcChrsiieyy  7  Cow.  [N.  Y.],  :i60;  S. 
a,  17  Am.  Dec,  621 ;  2  Am  &  Eng.  Ency.  of  Law,  444. 

Where  usury  in  the  original  transaction,  for  which  a 
negotiable  note  was  given,  is  shown,  a  party  who  claims  to 
have  purchased  the  note  before  maturity  for  a  valuable 
consideration  must  assume  the  burden  of  proof  to  show 
that  he  is  a  bona  fide  purchaser.  {Dargt  v.  Backus,  18 
Neb.,  231 ;  Savinga  Bank  v.  Seotty  10  Id.,  86 ;  OlmsUd  v, 
N.  E.  Mtge.  See.  Co.,  11  Id.,  492;  Cheney  v.  Cooper,  14 
Id.,  416;  Evans  v.  De  Roe^  15  Id.,  631;  Sedgwick  ». 
Dixon,  18  Id.,  645;  Cheney  v,  Jansse^i,  20  Id.,  128; 
Knox  «•  Williams,  24  Id.,  630;  Lincoln  Natl.  Bank  v. 
Davis,  26  Id.,  376.)  The  plaintiff  below  falls  far  short 
of  proving  that  he  is  a  bona  fide  purchaser. 

The  defense  of  former  adjudication  is  not  sustained.  If 
appears  that  judgment  had  been  recovered  on  the  note  in 
question  in  the  county  court  of  Gage  county;  that  a  tran- 
script thereof  was  duly  filed  in  the  office  of  the  clerk  of 
the  district  court,  which  became  an  apparent  lien  on  the 
real  estate  of  Colby,  whereupon  he  brought  an  action  to 
have  the  lien  canceled  and  the  judgment  annulled  upon 
the  ground  that  the  court  had  no  jurisdiction,  and  a  decree 
was  rendered  in  conformity  to  the  prayer  of  the  petition. 
A  transcript  of  the  record  of  that  case  is  before  us,  and  it 
clearly  shows  that  the  judgment  is  placed  on  the  ground 
that  the  county  court  had  no  jurisdiction.  That  judgment 
tiierefore  is  no  bar  to  a  recovery  in  this  action.  It  is  un- 
necessary to  review  the  instructions.  It  is  apparent  that 
the  judgment  is  wrong.  It  is,  therefore,  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 
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Cass  County  Bank  v.  Adam  Bkicker. 

[Filed  May  18, 1892.] 

1.  Negotiable  Thstruments:  Djefsnsbs:  Dxtbess:  Compoukd- 
INO  Fklon  Y.  There  was  testimony  tending  to  show  that  oneS. 
bad  remoTod  mortgaged  property  from  the  coonty  without  the 
consent  of  the  mortgagee,  for  which  he  was  arrested  and  impris- 
oned. The  defendant  and  one  W.  thereupon  signed  a  note  with 
the  mortgagor  for  the  amonnt  of  the  debt  and  costs.  Held,  That 
the  answer  failed  to  state  facts  showing  dnress,  or  of  oompoand- 
ing  a  felony,  and  that  the  proof  failed  to  sustain  either  chaisa 


:  ;  — — :  .    Tbe  owner  of  property  stolen 

or  wrongfVilly  taken  may  reclaim  the  same,  or  reoeiTo  compen- 
sation for  the  injury  sustained,  and  this  compensation  may  be 
by  promissory  note  signed  by  sureties;  and  unless  there  is  an 
agreement  on  his  part  to  forbear  the  further  prosecution  of  tbe 
case,  or  to  suppress  some  of  the  cTidence,  the  defense  of  gobi- 
pounding  a  felony  wUl  not  be  aTailable  against  the  note. 

:  SURKTYSHIP.    Held,  That  the  testimony  tends  to  show 


that  the  surety  had  recelTod  property  from  the  principal  and 
iiad  assumed  the  payment  of  the  debt. 

TERROR  to  the  district  court  for  Howard  county.  Tried 
below  before  Tiffany,  J, 

Paul  &  Teniplin,  for  plaintiff  in  error: 

The  defense  of  duress  cannot  be  set  up  by  a  stranger  or 
surety.  Before  such  defense  will  prevail,  there  must  have 
been  some  consideration  exacted  for  a  corrupt  agreement  to 
not  prosecute  a  felony.  {Oak  v.  Dudin^  3  New  Eng.  Bep. 
£Me.],  614;  Am.  Crim.  Law,  sec.  10;  Bishop,  ContradSy 
494, 720 ;  Heaps  v.  Dunham,  95  111.,  688 ;  Taylor  v.  Orf- 
irell,  16  Id.,  93).  As  to  the  defense  of  duress:  Hilbam  v. 
Buchnam,  3  New  Eng.  Rep.  [Me.],  267 ;  Oak  v.  JDuttin, 
Id.,  614 ;  Taylor  v.  OMrell,  16  III.,  93;  Bothwellv.  Brown, 
61  Id.,  234. 
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Darnall  &  Kendall^  eordra^  cited,  oontending  that  the 
defenses  made  were  available  to  be  a  surety:  Maxwell,  PL 
&  Pr.  [5ih  Ed.],  672;  Foley  v.  Oreen,  1  New  Eng.  Rep. 
[R.  I.].  17. 

Maxwelf.,  Ch.  J. 

This  action  was  brought  on  a  promissory  note  as  fol- 
lows : 

"$344.  Plattsmouth,  Neb.,  July  7,  1883. 

"One  day  after  date  we  jointly  and  severally  promise  to 
pay  to  the  order  of  the  Bank  of  Cass  County  three  hun- 
dred and  forty-four  dollars,  value  received,  with  interest  at 
ten  per  cent  per  annum  from  maturity  until  paid.  N^)- 
tiable  and  pa}  able  at  the  Bank  of  Cass  Connty. 

"  William  R.  Shaw. 

"Adam  Brickek. 

"W.  R.  Anthony." 

Bricker  alone  answered  the  petition,  in  which  he  evi- 
dently sought  to  allege  the  compounding  of  a  felony.  In 
the  briefs,  however,  the  defense  is  claimed  to  be  duress — 
that  is,  that  the  note  in  question  was  executed  under  duress. 
On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
the  defendants,  upon  which  judgment  was  rendered.  It 
appears  from  the  record  that  some  time  prior  to  the  giving 
of  the  note  in  question  William  R.  Shaw  had  executed  a 
mortgage  to  a  man  named  Sharp,  upon  certain  personal 
property  possessed  by  him;  that  Sharp  transferred  the 
mortgage  and  note  accompanying  the  same  to  the  plaintiff; 
that  the  defendant  Shaw  either  sold  the  property  or  re- 
moved it  from  the  county — the  proof  on  that  point  is  not 
very  clear,  nor  is  it  material  now. 

It  also  appears  that  Shaw  was  arrested  on  complaint  of 
the  plaintiff  and  placed  in  the  jail  of  Cass  county,  ap- 
parently waiting  an  examination  when  the  defendant,  with 
one  Anthony,  gave  a  new  note  for  the  amount  of  the  debt 
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and  costo  and  the  former  note  and  mortgage  were  delivered 
up.  There  is  some  testimony  tending  to  show  that  they 
were  delivered  to  the  defendant  Bricker,  but  whether  so 
<lelivered  or  not  cannot  affect  this  case.  On  the  4th  of 
October,  1884,  the  defendant  paid  on  the  note  in  question 
the  sum  of  $34.40,  and  October  17,  1887,  the  sum  of  ItO. 
The  remainder  of  the  note  is  unpaid. 

Sec.  177  of  the  Criminal  Code  provides:  "If  any  per- 
son shall  take  money,  goods,  chattels,  lands,  or  other 
reward,  or  promise  thereof,  to  compound  any  criminal  of- 
fense, such  person  shall  be  fined  in  double  the  sum  or 
value  of  the  thing  agreed  for  or  taken,  but  no  {person  shall 
l>e  debarred  from  taking  his  goods  or  property  from  the 
thief  or  felon,  or  receiving  compensation  for  the  private 
injury  occasioned  by  the  com  mission  of  any  such  criminal  . 
offense." 

In  School  Disttnct  v.  CoUins,  41  N.  W.  Rep.  [Dak.],  466, 
the  defense  was  that  the  note  was  given  to  compound  a 
felony.  The  court  says :  "  In  defenses  of  this  kind,  where  it 
is  sought  to  invalidate  a  written  contract  by  parol  evidence, 
it  should  be  made  to  clearly  appear  that  the  arrangement 
was  in  contravention  of  public  policy.  Vague  and  in- 
definite  statements  are  not  sufficient.  The  understanding 
or  agreement  relied  on  must  be  positive  and  certain,  en- 
tered into  and  relied  upon  by  both  parties. 

"  Says  Judge  Caldwell  in  Swann  v.  SwanUj  21  Fed.  Bep. 
[Ark.],  299 :  '  No  court  ought  to  refuse  its  aid  to  enforce  a 
contract  on  doubtful  and  uncertain  grounds.  The  burden  is 
on  the  defendant  to  show  that  its  enforcement  would  be  in 
violation  of  the  settled  public  policy  of  this  state  or  inju- 
rious to  the  morals  of  its  people.  Vague  surmises  and 
flippant  assertions  as  to  what  is  the  public  policy  of  the 
state,  or  what  would  be  shocking  to  the  moral  sense  of  its 
people,  are  not  to  be  indulged  in.' 

''  Says  the  lord  chief  justice  in  Walsh  v,  Fassdl^  6  Bing. 
[Eng.],  163 :  *  To  hold  a  contract  void  on  the  ground  of  its 
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impolicy  or  inconveiiieQce  we  ought  to  be  clearly  satisfied 
that  the  performance  of  it  would  be  necessarily  attended 
with  injury  or  inconvenience  to  the  public?' 

"In  MaUi  v.  WiUeU,  57  Iowa,  706, 11  N.  W.  Rep.  [la.], 
661,  one  witness  being  asked  what  the  consideration  was, 
said  that  A  wanted  to  prosecute  B  for  adultery  with  his 
wife,  and  the  note  was  executed  so  as  not  to  have  any  fuss 
with  him  about  it — to  settle  up  the  matter.  The  court  held 
chat  the  design  to  compound  a  criminal  prosecution  did 
not  clearly  ap|)ear,  and  that  verdict  should  have  been  for 
the  plaintiif.  Says  the  chief  justice:  'An  agreement  is  not 
void  on  this  ground  unless  it  expressly  and  unquestionably 
contravenes  public  policy  and  be  manifestly  injurious  to 
the  interest  of  the  state.'  Iowa  likens  it  to  declaring  a 
law  unconstitutional  and  void. 

''Says  Judge  Cole,  in  Richmond  v.  Railway  Co,,  26  la., 
202 :  '  The  power  of  the  courts  to  declare  a  contract  void 
for  being  in  contravention  of  sound  public  policy  is  a  very 
delicate  and  undefined  power,  and,  like  the  power  to  de- 
clare a  statute  unconstitutional,  should  be  exercised  only  in 
cases  free  from  doubt/ 

"  In  Kellogg  r,  Larkin,  3  Pin.  [Wis.],  123,  the  court  says : 
'Before  a  court  should  determine  a  contract  which  has  been 
entered  into  in  good  faith,  stipulating  for  nothing  that  is 
malum  m  m  *  *  *  to  be  void  as  contravening  the 
policy  of  the  state,  it  should  be  satisfied  that  the  advan- 
tage to  accrue  to  the  public  for  so  holding  is  certain  and 
substantial,  not  theoretical  or  problematical.  He  is  the 
safest  magistrate  who  is  more  watchful  over  the  rights  of 
the  individual  than  over  the  convenience  of  the  public, 
as  that  is  the  best  government  which  guards  more  vigi-. 
lantly  the  freedom  of  the  subject  than  the  rights  of  the 
fitate.' 

"In  JohnsUm  v.  Allen,  22  Fla.,  224,  it  was  held  that 
'Where  a  valid  acceptance  is  transferred  by  the  payee  to  a 
person  under  arrest  for  embezzlement,  to  enable  him  to 


1 
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effect  a  oomproniisey  and  is  giveu  by  liim  to  the  persons 
from  whom  he  has  emiiezzled  to  secare  the  payment  of 
whatever  sum  might  be  due  from  him,  the  aeoeptance  is 
not  thereby  made  invalid  as  given  to  compound  a  felony^ 
unless,  in  consideration  thereof,  the  persons  from  whom  he 
embezzled  agreed  to  abandon  tlie  prosecution  against  him ; 
and  even  then  the  liability  of  the  acceptor  is  not  affected  if 
he  was  not  privy  to  the  agreement.' 

''In  BarreU  v,  Weber,  125  N.  Y.,  18,  it  was  held  that  a 
mortgage  given  by  a  married  woman  to  secure  the  payment 
of  goods  stolen  by  her  husband,  is  not  void  as  given  to 
compound  felony,  in  the  absence  of  any  promise  on  the 
part  of  the  mortgagees  to  forbear  prosecution  for  the  crime^ 
or  to  suppress  evidence  tending  to  prove  it;  and  in  Sehultz 
V.  Qitftn,  47  N.  W.  Rep.  [Wis.],  946,  where  the  felony  was 
denied  by  the  defendant,  it  was  held  a  note  given  for  the 
debt  could  not  be  avoided  by  the  defense  that  it  was  given 
to  compound  a  felony.'' 

In  order  to  establish  the  defense  of  compounding  a  fel- 
ony it  must  appear  that  there  was  an  agreement  not  to 
prosecute  the  case  or  to  suppress  evidence  tending  to  prove 
it.  The  owner  of  goods  stolen  has  a  right  to  receive  oom- 
pensation  therefor.  The  person  accused  may  be  anxious  to 
make  restitution  but  be  unable  to  pay  at  once,  and  hence 
must  give  security  either  personally  or  through  his  friends^ 
and  the  mere  fact  that  he  is  liable  to  be  punished  for  the 
crime  will  not  invalidate  the  obligation.  This  rule  was 
established  in  Munday  v.  Whittemore^  15  Neb.,  647,  and  is 
believed  to  be  sound  law,  and  this  disposes  of  the  question 
of  duress  so  strongly  urged  on  behalf  of  the  defendant  in 
error. 

There  are  other  reasons  why  the  defendant  Bricker  is 
liable.     We  find  the  following  letters  in  the  record : 

"St.  Paul,  Neb.,  May  6,  1887. 
" Afr.  /.  M.  PaUeraony  Platismouth — Dear  Sir  :  Yours 
of  the  3d  at  hand.     I  don't  blame  you  for  writing  me  a 
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sharp  letter.  I  ought  to  liave  wrote  h)iig  ago.  I  luadc  a 
eettlement  with  William  Shaw.  He  swapped  his  place  for 
cattle  and  I  took  the  cattle.  I  had  to  allow  more  for 
them  than  I  could  get  for  them  now.  I  took  them  and 
am  to  pay  Shaw.  Mr.  Anthony  has  got  nothing,  so  I 
knew  I  would  have  the  note  to  pay.  I  g^t  33  head  of  year- 
ling calves.  I  also  had  to  furnish  Shaw  with  $100  more 
money,  so  he  owes  me  $100  yet.  He  had  a  loan  on  his 
place,  so  he  has  nothing  left.  It  would  be  almost  impos- 
sible for  me  to  {lay  you  now  and  will  pay  you  as  quick  as 
I  can.  I  think  can  pay  you  soon,  the  interest  at  least.  I 
can  hardly  ask  you  to  wait  any  longer,  but  you  know  had 
it  not  been  for  me  you  would  never  got  anything.  Of 
ooorse  you  have  never  got  much  yet,  but  you  will  get  it, 
but  I  don't  want  you  to  sue  it,  for  I  will  pay  it  as  soon  as 
I  can,  for  I  can  make  the  money  out  of  the  calves  after 
awhile.     Hope  I  can  pay  you  soon. 

"Yours  truly,  Adam  Bricker.'* 

"Atlanta,  Nebr.,  February  21,  1887. 
"Jfr.  J".  M.  Patterson — SiR:  I  am  trying  to  settle  with 
Wm.  Shaw.     I  have  to  take  his  place,  and  if  I  do  I  will 
have  to  ask  wait  on  me  till  I  can  sell  it.     Please  let  it  be 
till  you  hear  from  ma     Will  write  soon. 

"Adam  Bricker.*' 

These  calves  are  shown  to  have  been  worth  at  the  time 
of  purchase  at  least  |8  per  head,  and  so  far  as  we  can 
Judge  the  defendant,  in  consideration  of  receiving  them, 
assumed  the  payment  of  the  note.  In  no  view  of  the  case, 
therefore,  can  the  judgment  be  sustained.  The  judgment 
is  reversed  and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 
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0.  P.  Fall  lt  al.  v.  William  Glov£b. 

[FiLKD  Mat  18,  1892.] 

Promissory  Note:  Parol  Evidkkok  as  to  Ooksidsbatios. 
In  an  action  apoB  a  promLssory  note  for  975  the  maken  admil- 
ted  the  making  of  tlie  note,  bat  alleged  in  eabetanoe  that  thij 
bad  sold  a  Ikrm  to  the  holder,  who  bad  aasamed  a  mortgage 
thereon  for  $1,600;  that  this  loan  included  two  notes,  each  for  |7S, 
secared  bj  a  mortgage,  as  commissions  for  obtaining  the  loan, 
making  the  interest  on  the  $1,600  in  the  aggregate  nine  per 
oent,  which  the  holder  had  assumed  to  pay.  Heldy  That  the 
tsatimonj  sbonld  haTe  been  submitted  to  the  Jurj. 

Erbob  to  the  district  court  for  Gage  oounty.  Tried 
below  before  Broady,  J. 

A.  Hardy y  for  plaintifiB  in  error,  cited,  contending  that 
the  excluded  testimony  was  competent:  Bliss,  Code  PL, 
sec.  347;  Dobaon  v.  Pearce,  12  N.  Y.,  166;  Grimes  v. 
Sherman^  25  Neb.,  848;  1  Jones,  Mort,  sees.  285,  287, 
and  cases  dted;  Id.,  sec.  288,  cases  cited  in  note  6;  ^n- 
thony  V.  Anthony,  23  Ark.,  479;  Pierce  v.  JRobinaonf  IS 
Cal.,  116;  Schade  v.  Btesmger^  3  Neb.,  140;  Tftbon  ». 
Richards,  1  Id.,  342;  Doroin  t.  Jennings^  4  Id.,  97. 

Griggs,  Rinaker  &  Bibb,  contra,  cited :  Miils  v.  Miller^ 
4  Neb.,  444;  Clark  v.  R.  Co.,  Id.,  469;  Tracy  v.  Drahos, 
6  Id.,  11;  Hamilton  V.  ThraU,  7  Id.,  219;  Nindle  v.  Bani, 
18  Id.,  247;  Ddaney  v.  Under,  22  Id,,  280;  McClurev. 
Campbell,  25  Id.,  59. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  court  below  on  a  prom- 
issory note  for  the  sum  of  $75,  with  interest  at  ten  percent 
from  January  4,  1888. 

The  defendants  below  (plaintiffs  in  error)  in  their  answer 
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admit  the  makiug  of  the  note,  but  allege  "that  afler  Jan- 
oary  4,  1888,  the  defendants  sold  and  conveyed  the  prem- 
ises described  in  said  petition  to  this  plaintiff,  subject  to  a 
loan  defendants  had  put  thereon  of  |1,500|  bearing  nine  per 
cent  interest,  which  said  loan  was  secured  by  mortgages  on 
said  premises  and  subject  to  the  taxes  thereon  for  the  year 
1887,  that  became  due  and  delinquent  in  1888,  and  that 
said  plaintiff  bought  said  premises  of  these  defendants  sub- 
ject to  said  loan  and  mortgage  indebtedness  and  subject  to 
said  taxes  and  agreed  to  pay  the  same  as  a  part  of  the  con- 
sideration of  said  premises.  That  the  note  in  question  was 
given  and  secured  by  mortgage  on  said  premises  as  a  part 
of  said  loan  and  interest  thereon  at  nine  per  cent,  to-wit, 
to  secure  a  part  of  said  nine  per  cent  interest,  and  for  no 
other  purpose,  which  plaintiff  well  knew,  and  knowing  the 
same  he  voluntarily  paid  said  note  after  the  same  became 
due  to  said  M.  Carl  Smith,  who  then  owned  the  same. 

"Third — Defendants  further  answering  all^e  that 
before  the  commencemeut  of  this  action,  and  aft«r  these  de- 
fendants had  sold  and  conveyed  the  premises  described  in 
defendants'  petition  to  plaintiff,  and  after  plaintiff  had  as- 
sumed and  agreed  to  pay  said  note  as  part  of  the  mortgage 
indebtedness  against  said  farm,  and  after  plaintiff  had  as- 
sumed and  agreed  to  pay  the  taxes  on  said  premises  us 
aforesaid,  this  plaintiff  and  defendant  settled  up  for  the 
purchase  price  of  said  land  and  all  matters  relative  thereto, 
including  said  mortgage  indebtedness,  said  noU*,  and  said 
taxes,  and  the  plaintiff  on  said  settlement  paid  these  defend- 
ants the  sum  of  about  $1,800  as  the  balance  due  them  for 
their  interest  in  said  land  and  premises/' 

The  reply  is  a  general  denial. 

The  testimony  shows  that  the  defendant  purchased  a 
farm  in  Hamilton  county  from  the  plaintiffs  in  error  and 
assumed  a  mortgage  thereon  for  |],500.  The  theory  of 
the  plaintiffs  in  error  is  that  the  note  in  question,  with 
one  of  equal  amount,  was  given  for  commissions  on  the 
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(1^600  loan ;  that  is,  the  loaning  ooni{iany  was  to  receive 
seven  per  cent  and  the  persons  through  whom  the  loan  was 
effected  were  to  receive  two  per  cent,  making  nine  per  cent 
on  the  loan  for  five  years,  and  that  the  defendant  in  error 
knew  this  to  be  the  case  and  assumed  the  mortgage,  or  rather 
mortgages,  making  nine  per  cent  interest.  The  court,  how- 
ever refused  to  permit  any  evidence  tending  to  show  this 
state  of  facts  and  virtually  instructed  the  jury  to  find  for 
the  defendant  in  error.  In  this  we  think  the  court  erred. 
It  is  now  well  settled  that  the  consideration  for  a  deed 
may  be  shown  by  parol  evidence  even  when  it  conflicts 
with  that  stated  in  the  writing.  Here  it  is  simply  a  ques- 
tion of  the  consideration,  viz.,  Were  the  notes  and  mort- 
gages in  question  a  part  of  the  $1,500  loan,  and  did  the 
plaintiff  below  assume  their  |>ayment?  Those  questions 
must  be  determined  from  the  testimony,  which  it  was  the 
duty  of  the  court  to  submit  to  the  jury. 

The  judgment  is  reversed  and  the  cau^e  remanded  to  the 
district  court  for  further  proceedings. 

RsVERiiED   AND  KEMANDED. 

The  other  judges  concur. 


W.  C.  Hill  v.  Bub  &  Kipp. 

[Filed  May  18,  1892.] 

1.  Lost  Instruments:  Evidengk.  Id  an  action  upon  a  lost  draft 

^hich  it  was  claimed  had  lieen  accepted  by  H.,  Aef</,  that  the 
proof  clearly  and  nneqai  vocally  eetabliahed  the  existence  of  the 
draft  and  the  acceptance  thereof  by  H. 

2.  Pleading :  Consideration.  That  the  qaeetion  of  oonsideration 

was  not  preaented  in  an  issuable  form. 

Error  to  the  district  court  for  Gage  county.     Tried 
below  licfore  Appelget,  J. 
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Pembeiion  &  Bushy, BiUii  L.  W.  Colby ^  for  plaintiff  in 
error. 

Hadett  A  BcUes,  contra  t 

In  an  action  on  an  instrument  for  the  payment  of  money, 
a  general  denial  is  inconsistent  with  a  plea  of  no  considera- 
tion, and  substantially  admjts  the  execution  of  the  instru- 
ment. {School  Dlst.  V.  Holmes,  16  Neb.,  486;  Douglas  v* 
Matting,  2d  la.,  498;  Dinsmore  v.  Stimbert,  12  Neb., 
433.) 

Maxweix,  Ch.  J. 

This  is  an  action  upon  a  draft  drawn  by  Fouts,  Samuels 
<&  Co.  on  Hill,  which  it  is  claimed  had  been  accepted  by 
him.  The  draft  was  lost  and  the  plaintiffs  below  tendered 
a  f^ood  and  sufficient  bond  of  indemnity.  The  answer  of 
Hill  is  in  effect  a  general  denial.  On  the  trial  of  the  cause 
the  jury  returned  a  verdict  in  favor  of  the  defendant  in 
error  for  the  amount  clain)ed  and  judgment  was  entered  on 
the  verdict. 

It  appears  from  the  testimony  that  in  the  year  1886 
Fouts,  Samuels  &  Co.,  of  Blue  Springs,  were  indebted  to 
the  defendants  in  error  in  the  sum  of  $119.21 ;  that  Fouts, 
Samuels  &  Co.,  sold  their  stock  of  merchandise  to  the 
plaintiff  in  error,  and  that  he  gave  them  a  note  for  |2,000, 
payable  in  1887;  that  a  number  of  claims  against  Fouts, 
Samuels  &  Co.  were  sent  to  the  firm  of  Burk  &  Front,  of 
Blue  Springs,  for  collection,  and  the  claims  were  satisfied 
by  acceptances  of  the  plaintiff  in  error  which  were  cred- 
ited upon  the  note  before  spoken  of.  Upon  these  matters 
there  is  no  dispute. 

Mr.  Prout  testifies  that  the  claim  in  this  case  was  satis- 
fied against  Fouts,  Samuels  &  Co.  in  the  same  way,  and  in 
this  he  is  corroborated  by  the  entries  made  by  him  at  the 
time  in  the  collection  roister  of  the  firm  of  which  he  was 
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a  member,  and  by  letter,  and  the  testimony  of  several  wit- 
nesses. 

James  J.  Kenny,  the  cashier  of  the  defendants  in  error, 
testified:  ''About  the  13th  day  of  December,  1886,  the 
plaintiffs  received  advice  from  the  collection  agency  of  R. 
G.  Dun  &  Co.  to  the  effect  that  they,  R.  G.  Dun  &  Co , 
had  received  advices  from  their  'attorney,  in  whose  hands 
they  had  placed  the  said  account  for  collection,  that  the 
firm  of  Fonts,  Samuels  &  Co.  were  indebted  to  W.  C, 
riill  in  quite  an  amount,  and  that  the  said  W.  C.  Hill  had 
purchased  the  stock  and  building  from  Fouts,  Samuels  & 
Co.|  turning  in  his,  W.  C.  Hill's,  account  against  Fouts, 
Samuels  &  Co.  as  part  payment  and  giving  note  for  $2,000 
for  the  balance  of  the  purchase  money ;  that  Fouts,  8am- 
nels  &  Co.  were  settling  claims  against  them  by  giving  or- 
ders on  W.  C.  Hill,  payable  at  the  maturity  of  the  note 
that  W.  C.  Hill  had  given  for  the  balance  of  the  purchase 
money,  the  said  W.  C.  Hill  accepting  these  orders,  and 
Fonts,  Samuels  &  Co,  were  willing  to  arrange  for  the  set- 
tlement of  plaintiffs'  claim  in  this  manner;    the  plaintiffs 
agreed  to  accept  this  mode  of  .^^ettlement,  and  so  instructed 
the  collection   agency  of  R.  G.  Dun  &  Co.,  in  whose 
hands  the  account  had  been  placed  for  collection ;  that  on 
the  27th  day  of  December,  1886,  the  plaintiffs  received  a 
letter  from  the  collection  agency  of  R.  Q.  Dun  A  Co. 
wherein  they  state  that  they  had  accepted  draft  on  W.  C. 
Hill  for  $119.21,  with  interest  at  eight  per  cent,  pay- 
able November  6,  1887,  in  settlement  of  plaintiffs'  claim 
against  Fouts,  Samuels  A  Co.,  which  then  made  their 
claim  against  W.  C.  Hill  and  in  the  shape  of  an  aoeepted 
draft.'' 

The  letter  referred  to  is  set  forth  in  the  record.  There 
is  also  the  letter  of  R.  G.  Dun  &  Co.  to  the  defendants  in 
error  of  December  27,  1886,  saying  that  the  claim  against 
Fouts,  Samuels  &  Co.  had  been  settled  by  an  aooepteil 
<lraft  on  W.  C.  Hill  payable  November  6,  1887,  with  in- 
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terest  at  eight  per  oent.  Also  a  letter  of  £».  G.  Dun  & 
Co.  of  January  3,  1887,  to  Bab  &  Kipp^  enclosing  the 
draft  to  them,  and  the  letter  of  Bub  &  Kipp  of  November 
1,  1887,  to  W.  C.  Hill,  as  follows: 

*'N<)VKMBKR  1,  1887. 

"Jfr.  W.  a  HUl,  Blue  i^ringr«— Dear  Sir:  We  have 
this  day  forwarded  note  made  by  Fouts,  Samuels  &  Co. 
and  accepted  by  you,  to  the  Gage  coanty  bank  for  collec- 
tion and  trust  you  will  kindly  protect  same  and  oblige. 
"  Yours,  etc.,  Bub  &  Kipp. 

"Due  November  6/' 

Mr.  Prout  testifies  that  the  draft  was  drawn  by  Mr. 
Fonts  or  the  junior  member  of  the  firm.  Mr.  Fouls  tes- 
tifies that  he  did  not  draw  the  draft  nor  did  any  member 
of  the  firm  to  the  best  of  his  knowledge.  The  jun* 
ior  member  was  not  called  as  a  witness,  so  that  the 
denial  is  not  suflScient.  So  in  regard  to  Mr.  Hill;  he 
could  not  testify  positively  as  what  claims  he  had  assumed 
nor  how  much  money  he  had  paid  Fonts,  Samuels  &  Co. 
in  addition  to  the  claims  which  he  had  assumed.  Such 
evidence  cannot  overcome  positive  testimony,  supported,  as 
it  is,  by  such  corroborating  proof.  Considerable  is  said 
abont  the  want  of  proof  of  consideration,  but  that  ques- 
tion is  not  presented  in  issuable  form  and  need  not  be  con* 
sidered.  It  is  evident  that  the  verdict  is  the  only  one  that 
should  be  rendered,  and  the  judgment  is 

Affirmed. 


The  other  judges  concur. 
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-^peM       HuMBoi^DT  Drivino  Pabk  Ass'n  bt  al.,  appellees^ 
I'"  **^  V.  W.  F.  Stevens  et  al.,  appellants. 

[Filed  Mat  18,  1892.] 

1.  Corporations:     l89UE  of  Stock:    BnAuwBOunatf   Pbiob 

Eight  to  the  Incbbask.  A  corporation  can  iatoe  iti  stodc 
only  by  direction  of  the  corporation,  and  nnless  there  are  sUpo- 
lationa  in  its  charter  to  the  contrary,  its  stockholdera  are  en- 
titled ]»ro  rata  to  a  preference  in  the  purchase  of  (he  new  stock. 

2.  :  :  Injunction.    Stock  held  to  hare  been  fll^gally 

issaed  and  injunction  properly  granted. 

Appeal  from  the  district  court  for  Richardson  count j. 
Heard  below  before  Broaby,  J. 

C  OUlespie^  for  appellants. 

E.  W.  ThomaSf  and  R.  S.  Malony,  contra,  cited :  State 
V.  Smith,  15  Pac.  Rep.  [Ore.],  386;  HarU  v.  Harvey j  32 
Barb.  [N.  Y.],  55;  Morawetz,  Corp.,  sec.  485,  612,  543; 
Webb  0.  Ridgely,  38  Md.,  365;  12.  Co.  v.  AlUrion,  18 
Wall.  [U.  8.],  233. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Rich- 
ai*dson  county  to  restrain  the  defendants  from  exercising 
the  duties  of  directors  of  the  plaintiff  and  taking  possession 
of  the  property.  A  demurrer  to  the  petition  was  overruled 
in  the  court  beloW|  and  the  defendants  electing  to  stand  on 
the  demurrer,  judgment  was  entered  in  favor  of  the  plaint- 
iffs as  prayed.  The  only  question  is,  Does  the  petition  jus- 
tify the  judgment?     It  is  as  follows: 

'^  The  plaintiffs  above  named  represent  unto  the  ooari  that 
they  are  all  residents  of  Richardson  county,  Nebraska,  and 
are  now,  and  have  been  for  several  months  past,  members 
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of  and  stockholders  in  the  Humboldt  Driving  Park  Asso- 
ciation^  a  corporation  incorporated  under  the  laws  of  Ne- 
braska^  with  its  place  of  business  at  Humboldt,  in  said 
county  of  Ricliardson;  the  said  corporation  was  incorpo- 
rated on  or  about  June  29,  1886,  at  which  time  F.  W. 
Samuelson,  O.  A.  Cooper,  E.  K.  Eentner,  H.  F.  Hull,  R. 
S.  Malony,  Jr.,  and  five  other  persons  who  were  residents 
of  said  county  of  Richardson,  associated  and  incorporated 
themselves  under  the  name  aforesaid,  with  the  place  of 
business  at  Humboldt  in  said  county,  for  the  promotion 
and  advancement  of  the  breaking  and  development  of 
horses  by  keeping  a  driving  park  and  holding  horse  fairs 
and  race  meetings  and  other  transactions  of  like  nature 
pertaining  to  the  general  business  of  a  driving  park  associ- 
ation, and  the  said  corporation  did  then  and  there  adopt 
articles  of  incorporation  and  had  the  same  recorded  in  the 
office  of  the  county  clerk  of  said  county;  the  said  articles 
of  incorporation  contained,  among  others,  the  following 
provisions,  to-wit: 

''Art.  4.  The  capital  stock  of  the  incorporation  shall 
consist  of  $l/'00,  with  an  authorized  capital  of  $6,000. 
At  least  one-fourth  of  the  capital  stock  shall  be  paid  in  by 
the  1st  day  of  August,  1886,  and  the  balance  at  such  times 
and  places  and  in  such  amounts  as  the  board  of  directors 
shall  direct.  • 

''Art.  5.  The  stock  shall  be  divided  into  shares  of  five 
dollars  each. 

''Art.  8.  The  business  and  affairs  of  said  corporation 
fihall  be  conducted  by  a  board  of  directors  composed  of 
nine  stockholders,  who  shall  elect  from  their  number  a 
president,  vice  president,  secretary,  treasurer,  and  such 
other  officers  as  may  be  necessary  to  transact  the  business 
of  the  corporation. 

'^Art.  9.  Each  share  of  the  stock  shall  be  entitled  to  one 
vote  in  all  elections  of  directors  for  said  corporation,  and 
such  elections  shall  be  by  ballot. 
37 
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^'Art  10.  The  annual  election  of  directors  by  the  stock- 
holders  shall  be  on  the  seoond  Friday  of  Anpiet  •f  eadi 
year,  etc. 

"The  said  articles  of  incorporation  were  duly  recorded 
in  the  office  of  the  said  county  clerk  on  August  7,  1886» 
and  said  association  has  been  acting  as  a  corporation  there- 
under ever  since  that  time.  At  the  time  said  asaociatioD 
80  commenced  business  in  1886,  by  vote  of  its  stockholdos^ 
authorised  the  issuing  and  sale  of  stock  to  the  amount  of 
$1,000,  or  200  shares  of  stock  at  $5  each,  and  it  actually 
issued  over  half  of  that  number  of  shares,  that  is  to  say, 
about  116  shares,  all  of  which  were  duly  paid  up  in  full 
and  certificates  for  that  number  of  shares  were  issued  and 
delivered  to  the  purchaser  thereof.  Afterwards,  on  April 
11,  1889,  the  corporation,  by  a  vote  of  its  stockholders  at 
a  met'ting  held  for  that  purpose,  increased  its  capital  stock 
by  authorizing  the  issuing  of  an  additional  number  of  shares 
sufficient  with  the  number  already  issued,  as  above  stated, 
to  raise  the  capital  stock  to  $2,500  in  the  aggregate,  and  no 
more.  Under  said  authority,  about  376  additional  shares 
were  issued  and  sold,  and  were  paid  for  in  full,  and  certifi* 
cates  for  that  number  of  shares  were  issued  and  delivered 
to  the  purchasers  thereof.  Neither  said  corporation  nor  the 
stockholders  thereof  have  ever  issued  or  aathoriied  any  per- 
son to  issuQ  any  other  or  additional  shares  of  stock  besides 
those  above  mentioned,  and  no  others  have  ever  been  issueii 
legally  or  by  authority.  On  the  second  Friday  of  August, 
1889,  at  a  meeting  of  the  stockholders,  the  following  named 
persons  were  duly  elected  directors,  to-wit:  R.  S.  Malonj, 
Jr.,  who  was  afterward  elected  by  said  directors  as  president; 
P.  Y.  Hays,  afterwards  elected  in  like  manner  vice  presi- 
dent; E.  E.  Kentner,  afterwards  elected  treasuro*;  A.  H. 
Fellers,  afterwards  elected  secretary,  and  also  J.  L.  Linn^ 
Ed.  Dorland,  W.  F.  Garver,  John  Power,  and  O.  A. 
Cooper,  and  said  directors  and  officers  forthwith  entered 
upon  the  duties  of  their  offices,  and  have  conducted  the 
name  ever  since. 
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"At  a  meeting  of  the  stockholders  held  on  the  second 
Friday  of  August,  1890,  for  the  purpose  of  electing  offi- 
cers for  the  ensuing  year,  at  which  time  there  had  been 
issued  only  460  shares  of  stock  in  the  aggregate,  the  fol- 
lowing proceedings  were  had :  Some  hours  before  said  elec- 
tion commenced  said  Pyle,  for  the  purpose  of  defrauding  the 
stodcholders  and  illegally  obtaining  control  of  the  corpora- 
tion and  its  basiness  against  the  wishes  of  its  stockholders, 
fraudulently  induced  Fellers,  the  secretary,  to  receive  from 
him  a  draft  for  $2,400  as  in  payment  of  480  additional 
shares  which  had  never  been  authorised  by  the  aasocia- 
tioDy  and  also  fraudulently  induced  him  to  keep  said  trans- 
action conceale<l   from  the  directors  and  stockholders  so 
that  none  of  said  parties  had  any  knowledge  that  it  was 
claimed  that  any  such  additional  shares  had  been  paid  for 
or  issued  until  the  matter  was  suddenly  sprung  upon  them 
while  the  election  was  taking  place,  and  when  they  were 
taken  by  surprise  and  could  not  stop  the  proceedings.  Said 
Pyle  fraudulently  caused  those  persons  to  he  chosen  tellers  at 
the  election,  and  aHer  voting  the  480  fraudulent  votes  caused 
the  same  to  be  received  and  counted  as  if  they  had  been  that 
number  of  legal  and  valid  votes,  said  Pyle  voted  said  480 
illegal  and  fraudulent  votes  together  with  about  23  legal 
votes  he  owned,  for  the  defendants  to  this  petition  named 
at  the  heading  thereof,  as  directors  of  said  association  for  the 
ensuing  year;  of  the  legal  and  valid  shares  and  votes. of  the 
association  only  409  were  voted  at  that  election,  i^nd  a  major- 
ity of  those  votes,  as  your  petitioners  have  reason  to  believe^ 
and  do  believe,  were  cfist  for  the  following  named  stockhold- 
evs  as  directors :  Charles  Nims,  O.  A.  Cooper,  R.  S.  Malony, 
Jr.,  J.  E.  Kentner,W.  O.  Quick,  P.W.  Hayes,  Ed.  Borland, 
W.  F.  Grarver,  and  J.  Collins.    Your  petitioners  are  unable 
to  state  the  number  of  votes  cast  for  said  last  named  per- 
sons for  the  reason  that  when  the  counting  of  the  votes 
cast  began  after  the  480  illegal  votes  cast  by  Pyle,  together 
with  23  legal  votes  owned  by  him,  and  not  more  than  34 
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other  votes  had  been  counted,  a  person,  acting  fraadnlentlj 
with  Pyle  and  at  his  instance  claiming  that  said  votes  then 
already  counted  constituted  a  majority  of  the  stock,  moved 
that  no  further  votes  be  counted  and  that  the  nine  persons  so 
voted  for  by  Pyle  and  his  fraudulent  votes  be  declared  elected 
as  directors ;  said  motion  was  put '  viva  voce'  and  not  by  bal- 
lot, and  said  Pyle  and  those  acting  at  his  instance  procured 
said  motion  to  be  declared  carried  and  no  other  votes  were 
counted  and  no  record  was  made  of  them.  If  said  fraudulent 
votes  had  not  been  counted  and  only  the  legal  votes  had 
been  counted  then  the  said  persons  so  voted  for  said  Pyle 
would  have  been  defeated  by  a  considerable  majority  and 
the  other  ticket,  that  is  to  say,  the  one  containing  the 
names  above  mentioned,  as  plaintiffs  verily  believe,  would 
have  been  elected  by  a  majority;  until  just  previous  to 
the  beginning  of  said  election  the  stockholders  did  not 
know  that  Pyle  claimed  to  have  said  fraudulent  shares,  no 
money  for  said  fraudulent  shares  has  ever  been  paid  to 
said  corporation  or  its  treasurer  and  no  certificates  of  such 
shares  have  ever  been  issued,  and  said  corporation  has 
never  incresed  its  capital  stock  over  $2,600  in  the  aggre- 
gate, nor  authorized  the  issuing  of  such  additional  shares; 
of  all  of  the  above  facts  said  Pyle  and  defendants  then 
and  there  had  full  notice  and  knowledge  and  he  was  then, 
:and  had  been  since  April,  1889,  a  member  of  said  corpo- 
lation  and  the  owner  of  several  shares;  said  association  is 
the  owner  of  a  race  track  at  Humboldt,  a  tract  of  land 
containing  twenty  acres,  fenced,  and  other  buildings  thereon, 
suitable  for  a  race  course,  all  worth  about  f3,000,  on 
which,  however,  there  is  a  mortgage  for  $700.     The  said 
Pyle  and  the  other  defendants  have  demanded  from  the 
secretary  and  treasurer  of  the  association  elected  in  1889 
the  books  and  records  of  the  corporation,  but  the  delivery 
thereof  has  been  refused  and  they  have  not  got  possession 
of  the  same.     If  not  enjoined  the  defendants  will  issoe 
certificates  for  the  said  480  ill^al  and  fraudulent  shares 
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and  there  is  great  danger  that  the  same  may  get  into  the 
hands  of  innocent  purchasers  and  become  obligations  of 
the  corporation.  Defendants  threaten  to  tear  down  a  part 
of  the  fence  around  the  race  track  and  thereby  greatly  in- 
jure the  same.  All  of  the  above  would  be  productive  of 
great  and  irreparable  injury  to  the  stockholders  and  the 
association.  There  is  also  great  danger  that  the  defendant, 
if  allowed  to  take  possession  of  said  land  and  property^ 
will  give  race  meetings  and  offer  large  premiums  and 
purses  for  races  and  will  thereby  involve  the  ai>sociation  m 
debt  or  in  expensive  litigation,  and  that  they  will  do  othfr 
acta  which  will  involve  the  association  in  trouble  and  liti- 
gatioDy  thereby  causing  great  and  irreparable  injury,  ex- 
pense^ and  trouble. 

"  Plaintiffs  further  all^  that  the  said  directors  elected 
in  Aagusty  1889,  as  above  set  forth,  are  the  present  officers 
of  the  association  and  that  they  hold  over  as  such  direct- 
ors, officers  in  consequence  of  no  valid  election  having 
been  held  in  August,  1890.  Plaintiffs  therefore  pray  tliat 
the  defendants  be  enjoined  from  taking  possession  of  the 
said  race  track,  or  the  books  or  records,  or  any  other  prop- 
erty of  the  association,  and  that  defendants  refrain  from 
interfering  with  the  directors  elected  in  August,  1889,  a» 
above  stated,  in  the  management  of  the  business  of  the 
association;  also  that  the  defendants  be  enjoined  from  issu- 
ing any*certificat6s  of  stock  or  from  doing  any  official  act 
as  directors  of  the  association ;  that  the  court  find  that  the 
defendants  have  no  1^1  right  to  act  as  directors  of  the 
association.  Plaintiff  further  pray  that  a  preliminary  in- 
junction be  issued  forthwith  restraining  defendants  as 
above  prayed  and  that  on  a  final  hearing  said  injunction 
be  made  perpetual ;  that  plaintiff  may  have  such  other  re- 
lief as  equity  and  justice  may  require ;  that  said  Pyle  be 
enjoined  from  negotiating  or  disposing  of  any  certificate 
said  defendants  may  have  undertaken  to  issue,  and  that 
the  same  be  adjudged  fraudulent  and  void  and  be  ordered 
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delivered  ap  and  canoeled,  and  that  the  said  last  election 
be  decreed  void  and  a  new  election  orderal." 

As  the  allegation  of  the  petition  for  the  purpose  of  the 
trial  must  be  taken  as  true,  it  is  therefore  conceded  that  the 
association  never  authorized  the  issuing  of  the  480  shares 
of  stock  which  Pyle  sought  to  vote,  and  that,  in  fact,  sucli 
shares  were  fraudulent  and  illegal ;  that  a  majority  of  the 
legal  votes  were  cast  against  the  defendants,  and  that,  in 
fact,  they  were  not  elected.  These  facts  being  conceded, 
the  judgment  is  right.  The  increase  of  capital  of  a  corpo- 
ration is  intended  for  the  benefit  of  the  joint  owners  and 
can  be  exercised  only  by  the  corporation  itself,  and  in  the 
absence  of  stipulations  to  the  contrary  in  the  charter,  the 
original  stockholders  have  a  right  to  subscribe  for  and  hold 
the  new  stock. 

The  rule  as  stated  by  Angell  &  Ames  on  Corporations, 
sec  564,  is  as  follows:  ''If  a  part  of  the  authorized  oapilal 
stock  of  a  corporation  remains  untaken  at  the  time  of  its 
incorporation,  the  right  to  issue  the  remainder  of  it  is  a 
corporate  franchise,  held  by  the  corporation  in  trust  for  the 
corporators,  and  it  is  to  be  disposed  of  for  the  bent  fit  of 
all;  and  the  directors  have  no  right  to  distribute  sudi 
shares  of  stock  among  those  of  the  stockholders  merely  who 
are  not  in  arrears  on  the  shares  already  taken  by  tliem,  and 
exclude  those  who  are  in  arrears.  And  a  share  in  the  stodc 
of  a  corporation,  when  only  the  least  sum  mentioned  in  the 
charter  has  been  paid  in,  is  a  share  in  the  power  of  iocreas- 
ing  it  when  the  trustee  (the  cor[K>ration)  determines,  or 
rather  when  the  original  shareholders  (the  cestui^  qiuirud- 
en£)  agree  upon  employing  the  greater  sum  mentioned  in  the 
charter.  The  augmentation  of  the  capital  to  the  laiger 
sum  is  snp|>osed  to  be  intended  for  the  profit  of  the  joint 
concern;  the  capacity  under  the  charter  to  augment  it  is 
the  virtue  of  their  joint  interest.  If  a  corporation,  in  other 
words,  is  created  with  the  privilege  of  raising  a  stock  not 
less  than  one  sum,  nor  exceeding  a  certain  greater  sum,  and 
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commence  business  with  the  smaller  capital  and  it  is  after- 
wards decided  by  a  vote  to  augment  it  to  the  greater,  an 
original  subscriber  has,  as  a  stockholder^a  right  to  subscribe 
for  and  hold  the  new  stock  in  proportion  to  his  interest  in  the 
old  stock/'  The  reason  is  plain.  A  number  of  persons 
relying  upon  the  integrity  of  each  other  might  be  willing  to 
become  members  of  a  corporation,  while  they  would  not 
become  such  members  if  the  stockholders  were  unknown. 
This  is  particularly  applicable  in  case  of  small  corporations 
like  that  of  a  driving  park.  The  judgment  of  the  court 
lielow  is  right  and  is 

Affibmeo. 


The  other  judges  concur. 


W.  J.  Banohart  bt  al.  v.  William  Lamb. 

[FiLiD  Mat  18,  1892.] 

Appeal  Bond:  Jvdqukst  Aoaikst  Sukkty.  Where  an  aeilon 
upon  an  Aocouiit  is  tried  before  a  jnstioe  of  the  peace  and  ap- 
pealed to  the  district  coort,  and  the  judgment  of  the  Justice  af- 
iirmedi  it  is  the  duty  of  the  district  conrt  to  render  Judgment 
against  hoth  the  priDdpal  debtor  and  the  suretj  on  the  appeal 
undertaking. 

Erbob  to  the  district  court  for  Grage  county.  Tried 
l)elow  before  Appelget,  J. 

K  O.  Kretsingery  for  plaintiffs  in  error,  cited :  Moore  v. 
KepneVy  7  Neb.,  291;  lAntTtger  v.  Raymond^  9  Id.,  40; 
PraJU  V.  Donovan^  10  Wis.,  320. 

Qrigga,  Rinaker  &  Bibb,  contra^  cited :  Dei^oin  v.  Jen- 
ningSy  4  Neb.,  100;  Stevenson  v,  Anderson,  12  Id.,  86; 
Sivger  Mfg.  Co.  v,  Doggett,  16  Id.,  611. 
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Maxwell,  Ch.  J. 

This  action  was  brought  bj  the  plaiDtiffs  against  the 
defendant,  and  Judgment  rendered  in  plaintiffs'  favor. 
The  defendant  then  appealed  the  case  to  the  district  court, 
where  the  judgment  of  the  justice  was  affirmed.  The 
court,  however,  refused  to  render  judgment  against  the 
surety  on  the  appeal  undertaking,  and  this  is  the  oror 
complained  of. 

In  lAninger  v,  Raymond^  9  Neb.,  40,  and  Moorp  «.  Kep- 
fi^Ty  7  Id.,  291,  it  was  held  that  when,  on  an  appeal  from  a 
justice  of  the  peace  or  county  judge  to  the  district  court, 
judgment  is  entered  against  the  appellant,  it  may  also  be 
rendered  against  the  surety  on  the  appeal  bond.  In  Moore 
V,  Kepner  the  reason  is  stated  that  by  becoming  surety  on 
the  appeal  undertaking  the  surety  submits  to  the  jurisdic- 
tion of  the  court  and  is  concluded  by  the  judgment.  This, 
we  think,  is  a  correct  statement  of  the  law,'  and  it  will  be 
adhered  to.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  is  remanded  with  directions  to  thft  district 
court  to  render  judgment  as  indicated  in  this  opinion. 


Judgment  aooordinqlt. 


The  other  judges  concur. 


Mary  E.  Gandy  v.  Jolly,  Swan,  Dbw  &  Hardlv 

ET  AL. 


[PiLKD  May  18, 1892,] 

1.  Abeoonding  Debtors:  Actions  Against:  Locua  A^  or- 
dinary  action  must  be  broaght  in  the  county  where  the  defend- 
ant resides,  or  eenrice  of  summons  can  be  made  upon  him;  bot 
where  a  debtor  abeoonds  and  an  attachment  is  issued  agsinst 
his  property  the  action  may  be  brought  in  the  county  of  his 
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former  residence   And   where  the  debtor's  property   may    be 
found. 


3.  :  Who  Abs.    In  a  legal  sense  a  party  absconds  when  he 

hides,  conceals,  or  absents  himself*  clandestinely  with  the  intent 
to  aToid  legal  process. 

Error  to  the  district  court  for  Johm^on  coiiuty.  Tried 
below  before  Appelgbt,  J. 

E.  W.  Thomas,  and  D.  F,  Osgood,  for  plaintiff  in  error: 

The  summons  was  served  by  reading,  and  this  court  has 
held  such  service  insutiieient.  {Newlove  v.  Woodward,  9 
Neb.,  602.)  Attachment  is  a  statutory  proceeding,  and 
can  be  prosecuted  only  in  the  manner  pointed  out  by  stat- 
ute. {Miller  v.  Mason,  51  la.,  239;  Waples,  Attachment, 
372.)  A  valid  judgment  against  the  principal  defendant 
is  essential  to  authorize  a  judgment  against  the  garnishee. 
{Frisk  V.  Reigelman,  76  Wis.,  499;  8  Am.  &  Eng.  Ency. 
Law,  1245;  White  v.  Lumber  Co.,  29  W.  Va.,  386.)  A 
garnishee  may  avail  iiimself  of  any  defect  in  the  proceed- 
ings in  the  original  action  which  invalidates  the  judgment 
{Beavpre  v.  Keefe,  48  N.  W.  Bep.  [Wis.],  596;  Sbreissguth 
p.  Beigdman,  76  Wis.,  212;  Cota  v.  Ross,  66  Me.,  161; 
BUck,  Judgment,  sec.  295;  Buggy  o.  Paft,  35  N.  W.Bep. 
[la.],  688.) 

&  P.  DavidsoUf  contra. 

Maxwell.,  Ch.  J. 

This  action  was  brought  in  the  district  oourt  of  Rich- 
ardson county  by  the  defendants  in  error  against  the 
plaintiff  in  error,  to  recover  against  her  as  garnishee. 

It  is  alleged  in  the  petition  that  the  defendants  in  error 
recovered  a  judgment  against  one  Charles  N.  Richardson, 
for  the  sum  of  $145.67  and  costs  taxed  at  |33.50,  in  which 
action  M.  £•  Gandy  was  made  garnishee;  that  she  appeared 
and  answered  as  such ;  that  by  her  answer  it  appeared  to 
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the  court  that  before  the  serving  of  notice  upon  her  she 
had  taken  poflsession  of  about  2,000  bushels  of  wheat  be- 
longing to  Richardson  under  a  chattel  mortgage  thereon, 
executed  to  her  by  said  Richardson,  and  the  court  ordered 
and  adjudged  that  she  should  pay  into  court  all  the  balance 
of  the  proceeds  of  said  wheat  over  and  above  what  was 
sufficient  to  satisfy  her  chattel  mortgage. 

The  plaintiffs  then  averred  that  said  answer  was  unsatis- 
factory, and  that  she  had  in  her  possession  of  the  proceeds 
of  said  wheat  over  and  above  the  true  amount  of  her  mort- 
gage more  than  $500^  and  that  she  had  failed  to  comply 
with  the  order  of  the  court  to  pay  over  such  balance. 
Plaintiffs  then  asked  judgment  against  M.  E.  Grandy  for 
1189.36  and  interest. 

In  her  answer,  among  other  things,  she  denied  each  and 
every  allegation  of  the  petition,  except  that  she  had  been 
served  with  a  notice  of  garnishment. 

The  case  was  tried  to  a  jury,  but  afterwards,  on  motion 
of  the  plaintiff  in  error,  the  verdict  was  scft  aside  and  the 
second  trial  was  to  the  court  without  the  intervention  of  a 
jury,  and  the  court  found  in  &vor  of  the  plaintiffs  below, 
and  that  there  was  due  from  defendant  to  plaintiffs  the  sum 
of  1227.43.  A  motion  for  a  new  trial  was  filed  by  the 
defendant  below,  and  the  same  being  overruled,  she  briags 
the  case  to  this  court  by  petition  in  error. 

The  priucipal  contention  of  the  plaintiff  in  error  is  that 
there  was  no  valid  judgment  against  Richardson.  An  ex- 
amination of  the  record  shows  that  in  June,  1888,  an 
action  by  attachment  was  brought  in  the  district  court  of 
Richardson  county  by  the  defendants  in  error  against 
Charles  N.  Richardson,  apon  a  promissory  note  and  ac- 
count; that  the  ground  of  attachment  was  ''that  defendant 
has  absconded  with  intent  to  defraud  his  creditors,  and  has 
removed  and  disposed  of  his  property  with  the  intent  to 
defraud  hia  creditors/'  Summons  was  issued  Co  varioas 
counties  and  returned  without  service.     It  was  afterwaitb 
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discovered  that  Richardson  was  in  Custer  county,  and  he 
was  served  with  summons  there.  If  this  case  rested  upon 
the  service  of  summons  alone,  such  service  would  be  in- 
sufficient, as  an  action  must  be  brought  in  the  county 
where  the  defendant  resides  or  can  be  served. 

In  this  case,  however,  it  is  charged,  and,  so  far  as  Rich- 
ardson is  concerned,  is  not  seriously  denied,  that  he  ab- 
sconded for  the  purpose  of  defrauding  his  creditors.  To 
abscond,  in  a  legal  sense,  means  to  hide,  conceal,  or  absent 
one's  self  clandestinely  with  the  intent  to  avoid  legal  pro- 
cess. (Benndi  9.  Avanty  2  Sneed  [Tenn.],  152;  1  Am.  & 
Eng.  Ency.  of  Law,  34  Drake  on  Attachment,  sees.  48-53.) 
It  is  not  necessary  to  depart  from  the  state.  It  may  not  l)e 
known  for  some  time  whether  the  debtor  has,  in  fact,  left 
the  state  or  not,  and  that  seems  to  have  been  the  case  here. 

The  judgment  against  Richardson,  therefore,  is  valid  and 
is  a  protection  to  the  plaintiff  in  error.  It  is  unnecessary 
to  notice  the  other  errors  assigned.     The  jndgroent  is 

Affiri<£D. 

The  other  judges  concur. 


W.  T.  Barnett  v.  H.  Ellis  et  al. 

.[FiLBD  Mat  18,1892.] 

1.  Aooount:  Asaignmvkt:  Considbbation.    When  tliera  Is  an 

absolnU  aniKomcDt  of  An  aeooant  m  that  tha  aaiigDor  parta 
with  bia  antire  interest  therein,  as  between  the  parties  the 
amount  of  considenrtion  therefor  is  not  a  material  inqnliy. 

2.  ;  ;  :  DsFBNSBS.  If  there  was  a  defense  to  the 

aeoount  when  assigned,  and  the  assignee  is  a  mere  donee,  the 
same  defense  may  be  interposed  as  if  the  action  was  by  the  as- 
signor.   If  the  assignor  claims  as  a  b9naJUIe  parcbsser  and  the 
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rigbUi  of  creditors  are  ftfifecied,  the  amount  and  kind  of  consid- 
eration become  materiaL 

3.  — :  ;  .    No  defenae  haTing  been  shown  again^d 

the  acoonnt,  error  of  the  conrt  in  restricting  the  cross- exam  {na- 
tion of  certain  witnesses  as  to  the  consideration  ibr  the  assign- 
ment held  not  pfejudidal. 

4.  Beview.  Evidence  hM  to  sostain  the  rerdict,  and  there  Is  no 

error  in  the  record. 

Error  to  the  district  court  for  Pawnee  countj.  Tried 
below  before  Appeloet^  J. 

0.  M.  Humphrey,  and  H,  C.  Lindsay,  for  plaintiff  in 
error,  cited:  1  Green  leaf,  446;  Oropsry  v.  Averill,  8  Keb., 
158. 

J,  K.  Goudyy  eonira. 

Maxwell,  Ch.  J. 

This  action  was  brought  open  an  account  for  services 
rendered  to  the  plaintiff  in  error  by  G.  W.  Collins,  a  phy- 
sician. The  sum  prayed  for  is  |210.60  with  interest  from 
August  19,  1886.  The  action  was  brought  by  the  defend- 
ants in  error  as  assignees  of  the  account.  The  defenses 
are  as  follows: 

First — That  the  assignees  are  not  the  real  parties  in  in- 
terest. 

Second — A  denial  that  Collins  performed  the  services 
charged  for. 

_  • 

Third — That  the  services  were  carelessly,  negligently, 
unprofessionally,  and  unskillfully  performed,  eta,  and 
failed  to  effect  a  cure,  and  the  doctor  was  guilty  of  betray- 
ing the  secrets  of  his  patient,  etc  A  large  amount  of  testi- 
mony was  taken  on  the  trial  and  the  jury  returned  a  verdict 
in  favor  of  the  defendants  in  error  in  the  sum  of  $257.61, 
upon  which  judgment  w&s  rendered. 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that 
there  is  no  sufficient  proof  of  the  assignment  of  the  ac- 
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count  to  the  defendants  in  error.  We  think  differently^ 
however.  As  between  the  parties  any  absolute  transfer  of 
all  the  interests  of  the  assignor  is  sufficient  to  entitle  the 
assignee  to  maintain  an  action  on  the  claim.  So  that  the 
assignment  is  absolute,  and  of  the  entire  interest,  the 
amount  of  consideration  is  not  material.  Where  the  rights 
of  a  creditor  will  not  be  affected  a  party  may  give  an  ac- 
count to  another  who  may  bring  suit  thereon.  A  mere 
donee,  however,  would  take  the  account  open  to  all  the 
defenses  which  could  have  been  made  against  it  up  to  the 
time  of  assignment  in  the  hands  of  the  assignor.  So  if 
there  are  defenses  against  the  account  and  the  assignee 
claims  to  be  a  bona  fide  purchaser,  the  amount  and  kind  of 
consideration  become  material,  as  showing  the  good  faith 
of  the  transaction  or  the  want  of  it. 

In  the  case  at  bar  the  cross-examination  of  the  wit- 
nesses aa  to  the  consideration  for  the  assignment  is  too  re- 
stricted, and  had  any  defense  been  shown  to  the  account 
itself,  would  be  cause  for  reversing  the  judgment.  But  no 
real  defense  is  shown  to  the  account.  The  visits  charged 
seem  to  have  been  made,  and  this  court  cannot  say  that  the 
charges  are  excessive.  The  question  seeois  to  have  been 
fairly  submitted  to  the  jury  and  no  objections  are  made  to 
the  instructions.  The  charge  of  negligence  is  not  borne 
out  by  the  testimony.  There  is  no  error  apparent  in  the 
record  and  the  judgment  ia 

Affirmed. 


Th£  other  judges  concur. 
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Star  Lubricating  Oil  Works  v.  A.  D.  White. 

[Filed  May  18,  1892.] 

SUe:  Breach  of  Warbanty:  Waiver.  Id  tn  action  upon  an 
accoant  for  oil  the  answer  was,  in  snbatanoe,  that  the  goods  were 
of  an  inferior  quality  and  a  warranty.  It  appeared  that  a  con- 
siderable pttrt  of  the  oil  had  been  retomed  and  accepted ;  that 
oil  of  the  Talue  of  $26.06,  to  which  no  oljection  had  been  made, 
had  been  retained;  that  $5.39  had  been  paid  on  the  aoeoant,  in 
addition  to  the  amount  sold  from  the  barrels  returned.  J7eU, 
That  a  rerdict  Tor  the  defendant  wonld  not  be  sustained. 

Error  to  the  district  oourt  for  Boone  countjr.  Tried 
below  before  Tiffany,  J. 

Charles  Riley ^  for  plaintiff  in  error,  cited;  Williams  r. 
Staiey  6  Neb.,  340;  17.  P.  R.  Co.  v.  OgUvy,  18  Id,,  643; 
Steele  v.  Russell,  6  Id.,  216;  Milian  v.  State,  6  Id.,  144; 
Ballard  v.  State,  19  Id.,  617;  1  Parsons,  Contracts,  692 
nnd  cases,  593;  2  Kent,  480;  Benjamin,  Sales,  sec  900; 
Milner  v.  Tueker,  1  C.  &  P.  [Eiig.],  15;  Rutter  p.  Blaie, 
2  H.  A  J.  [Md.],  363;  Reed  v.  Randall,  29  N.  Y.,  868; 
Hopkins  V.  Appleby,  1  Stark.  [Eng.],  477. 

Albert  is  Oondring,  contra,  cited:  Murray  v.  Scho<d 
DisL,  11  Neb.,  438 ;  Aultman  v.  Stout,  15  Id.,  692;  Mulier 
v.Eno,  14  N.  Y.,  597. 

Maxwell,  Ch.  J. 

This  action  was  brought  on  an  account,  as  follows: 

One  barrel  of  white  castor  machine  oil,  62}  gal., 

at  38c |19  95 

One  barrel  sperm  machine  oil,  62}  gal.,  at  30c. 16  45 

One  barrel  lardoline,  61}  gal.,  at  30o 16  45 

One  barrel  castor  machine  oil,  64  gal.,  at  24c 12  96 

Two  barrels  of  W.  Va.,  62}  and  63},  at  10c 10  «0 
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One-half  barrel  of  Buckeye  harness  oil,  29  gal., 

at  65c 115  95 

One  30-gallon  tank,  free,  one-half  package 75 

$91  11 
On  this  account  there  is  credited  by  the  plaintiff  $5.39 
and  $41.64  for  oil  returned,  the  items  of  credit  being  as 
follows: 

^'Olli  WOEIKS. 

''Mr.  A.  D.  White,  8L  Edwards,  iVe5.— Dear  Sir: 
We  this  day  credit  your  account  as  follows: 

17^  gal.  white  castor  machine  oil,  at  38c $6  65 

28  gal.  Buckeye  harness  oil,  at  55c 15  40 

34  gal. castor  machine,at  24o 8  16 

38  gal.  sperm  oil,  at  30c 11  40 

One-half  barrel 75 

$42  36 
Less  freight,  12c,  and  cartage,  60c 72 

$41  64 
"  (Signed)  Star  Lubricating  Oil  Works, 

*^  Per  S.  E,  L." 

On  the  trial  of  the  cause  in  the  court  below  the  jury  re- 
turned a  verdict  for  the  defendant,  upon  which  judgment 
was  rendered.  There  is  no  dispute  about  the  prices  charged 
being  the  actual  value  agreed  upon,  the  claim  being  that 
the  oil  was  warranted  to  be  of  good  quality,  which  it  was 
not,  and  hence  that  the  amount  of  oil  for  which  credit  is 
given  was  returned  to  the  plaintiff  and  accepted  by  it. 
There  is  some  dispute,  however,  as  to  the  amount  drawn 
from  the  barrels  returned  to  the  plaintiff,  and  that  is  a 
question  for  a  jury,  but  there  are  some  points  upon  which 
there  is  no  controversy.  It  will  be  observed  that  the  de- 
fendant retained  one  barrel  of  lardoline  oil  of  the  value  of 
$15.45,  and  two  barrels  of  W.  Va.  of  the  value  of  $10.60. 
These  items  amount  to  $26.05,  upon  which,  according  to 
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his  own  testimony,  he  has  paid  but  $5.31).  He  is  still  in- 
debted for  the  balanoe  of  this  sum  at  least  It  may  be 
said  that  the  defendant  has  sustained  damages  to  his  busi- 
ness by  reason  of  the  inferior  character  of  the  oil,  and 
therefore  that  he  should  recover.  It  is  suiScient  to  say 
that  the  answer  raises  no  i&sue  of  that  kind  and  therefore 
it  cannot  be  considered.  The  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed  and  remanded. 


The  other  judges  concur. 


34    6M 
42    531 

«    660 


34 

544 

50 

308 

52 

189 

34 

544 

57 

590 

Walter  Brothers  y.  Reed  &  Gerabb. 

[Filed  Mat  18, 1892.] 

1.  Sale:    Dbliykbt:    Failubi  to    Tsndee  Cash  Payvkht. 

Where  »  party  eold  150  fat  cattle  at  three  and  one-half  cents  per 
pound  to  he  deUrered  on  a  day  named,  and  reoeiTed  $500  m 
part  of  the  purchase  price,  the  remainder  to  be  paid  upon  the  de- 
liTory  of  the  cattle,  hM,  that  the  deliTery  of  the  cattle  and 
payment  therefor  were  ooncurreot  acts  and  that  the  proof  showed 
that  the  purchaser  did  not  have  the  money  with  him  to  pi^  for 
the  cattle  although  he  may  have  had  credit  in  a  distant  hank, 
and  that  he  did  not  offer  to  make  payment  in  money. 

2.  :— :   MoNBT  Adtamoed   by   Pubcrabbb   Fobfeftbd  by 

SuBSEQUBNT  DEFAULT.  If  a  purchaser  has  adyanced  money 
in  part  performance  of  a  contract,  and  without  fault  on  the  part 
of  the  seller  refbaes  to  proceed,  the  seller  being  ready  and  will- 
ing to  perform  on  his  part  all  the  stipulations  of  the  agreemeot, 
the  purchaser  cannot  recoTer  back  what  he  has  paid. 

3.  Instructions  set  out  in  the  opinion,  AeM,  to  be  erroneoUL 

Error  to  the  district  court  for  Thajer  county.    Tried 
bcluw  before  Morris,  J. 


L 
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O.  H.  ScoU,  W.  O.  Hambel,  8.  L.  Geisthardt,  and  Charles 
S.  LobingitTy  for  plaintiffs  in  error: 

Where  the  purchase  money  is  to  be  paid  when  the  goods 
are  delivered,  the  plaintiff  must  plead  and  prove  that  he 
was  able,  ready,  and  willing  to  pay  the  purchase  money 
at  the  time  and  place  of  delivery.  (2  Parsons,  Con.,  525*, 
677*;  Topping  v.  Root,  5  Cow.  [N.  Y.],  404;  VaU  v. 
Rioe,  5  N.  Y.,  156 ;  Bronson  v.  Wyman,  8  Id.,  188;  Por- 
ter v.  Rose,  12  Johns.  [N.  Y.],  209;  Morion  v.  Lamb,  7 
T.  R.  [Eng.],  125;  Rawson  v.  Johnson,  1  East  [Eng.], 
203;  Morrison  v.  Ives,  4  S.  <&  M.  [Miss.],  660.  The  ver- 
dict is  excessive  and  it  is  the  duty  of  a  reviewing  coui*t  to 
<x>rrect  the  mistake.  (Jennings  v.  Simpson,  12  Neb.,  558; 
Fried  r.  Remington,  5  Id.,  525.)  The  measure  of  dam- 
ages is  the  difference  between  the  contract  price  and  the 
market  price  at  the  time  and  place  of  delivery,  without 
estimating  probable  profits.  (French  v.  Ramge,  2  Neb., 
260,  and  cases;  Ooodrioh  v.  Mo  Clary,  3  Id.,  120;  Markel 
V.  Moudy,  11  Id.,  213;  Wasson  v.  Palmar,  13  Id.,  378.) 
Hence  the  court  erred  in  admitting  evidence  as  to  the  price 
of  cattle  during  the  latter  part  of  May  and  July.  The 
court  erred  in  admitting  evidence  against  defendants'  ob- 
jection, as  to  expenditures  by  defendants  in  error  for  hir- 
ing hands,  renting  pasture,  and  other  preparations,  since 
there  is  no  allegation  that  the  defendants  below  iiad  any 
knowledge  of  the  same.  {Johnson  v.  Mathews,  5  Kan.,  118; 
French  v.  Ramge,  2  Neb.,  254 ;  Sycamore  Co.  v.  Sturm,  13 
Id.,  215;  Bridges  v,  Lnnham,  14  Id.,  369;  Aultmanv.Stout, 
15  Id.,  586;  Batchelder  v.  Sturgis,  3  Cush.  [Mass.],  201; 
Hayden  v.  Cabot,  17  Mass.,  169;  Clark  v.  Moore,  3  Mich., 
55;  1  Sutherland,  Damages,  sec  4,  and  cases  cited ;  Anson, 
Contracts,  310.)  The  court  erred  in  preventing  the  cross- 
examination  of  Thos.  Gerard  by  counsel  for  the  defendant. 
(2  Ramsey's  Prac.,  275;  Langley  v.  Wadsworth,  99  N. 
Y.,  61;  dive  v.  State,  11  Neb.,  24;  Stanton  Co.  v.  Can- 
38 
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jUld^  10  Id.,  387.)  It  was  error  to  instruct  the  jury  that 
the  plaintiffs  might  break  their  contract,  and  still  recover 
back  the  money  advanced  by  them,  unless  the  defendants 
could  show  damages  to  tliem  as  a  result  of  such  breadi. 
{Greea  v.  Green,  9  Cow.  [N.  Y.],  46 ;  BaJtOe  v.  Bank,  3 
N.  Y.,  88;  Leonard  v.  Morgan,  6  Gray  [Mass.],  412; 
Hanabrough  v.  Feck,  5  Wall.  [U.  S.],  506 ;  Haynes  v.  Hart^ 
42  Barb.  [N.  Y.],  58 ;  EUis  v.  HoskiriB,  14  Johns.  [N.  Y.], 
363;  App'eton  v.  Chase,  19  Me.,  74;  Dwinel  v.  Howard^ 
30  Id.,  258 ;  Ex  parU  Barrell,  In  re  ParneU,  L.  Rep.,  10 
Ch.  App.  [Eng.],  612;  Depree  v.  Bedborough,  4  Giff. 
[Eng.],479;  Thomas  v.  J5rown,L.  R.  1,Q.  B.  Div.  [Eng.], 
714;  Ldhbridge  v.  Eirkman,  26  L.  J.  [N.  S.],  Q.  B. 
[Eng.],  89;  Cleave  v.  Moors,  3  Jur.  N.  S.  [Eng.],  48; 
Dowdle  V.  Camp,  12  Johns.  [N.  Y.],461 ;  Abbott  v.  Draper, 
4  Dfcnio  [N.  Y.],  61 ;  Collins  v.  Coats,  17  Barb.  [N.  Y.], 
471 ;  a&6  V.  HaU,  29  Vt.,  5J0.) 

Jf.  Savage,  oonira,  cited,  contending  that  the  verdict  was 
not  excessive  and  should  be  upheld :  A.  A  N*  R.  Co.  v. 
Jonm,  9  Neb.,  71 ;  Murphy  v.  Stale,  16  Id.,  383;  Jones 
V.  Edwards,  1  Id.,  170 ;  Brown  v.  Burst,  3  Id.,  366 ;  Mo- 
OaJtriok  v.  Wason,  4  0.  St.,  566 ;  Seymour  v.  Street,  5  Neb., 
89;  Converse  v.  Meyer,  14  Id.,  190;  Storms  v.  Eaton,  5 
Id.,  469;  EvereU  v.  Hobleman,  16  Id.,  376;  Xhurell  r. 
HaH,  26  Id.,  610;  Forbes  v.  2' homos,  22  Id.,  641. 

Maxwell,  Ch.  J. 

This  is  an  action  by  purchasei*s  against  the  seller  to  re- 
cover for  an  alleged  failure  to  deliver  150  fat  steers  aooord> 
ing  to  contract  On  the  trial  of  the  cause  the  jury  returned 
a  verdict  in  favor  of  the  defendants  in  error  for  the  sam 
of  $1 ,000,  upon  which  judgment  was  rendered.  It  appears 
from  the  record  that  Reed  &  Grerard,  who  were  stockmen, 
entered  into  a  written  contract  with  the  Walter  Brothen, 
who  were  engaged  in  a  similar  business,  by  the  terms  of  which 
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the  Walter  Brothers  agreed  to  deliver  to  Reed  &  Grerard, 
twelve  hours  off  feed  and  water,  150  head  of  good,  smooth 
grade  native  two  and  three  year  old  steers,  none  to  weigb 
less  than  900  nor  over  1,050  pounds,  at  Davenport,  Neb.,, 
between  April  20  and  May  5,  1888,  at  buyers'  option, 
Beed  &  Gerard  paid  the  sum  of  $500  on  the  contract  at 
the  time  of  its  execution.  The  contract  as  at  first  executed 
expressed  no  price  at  which  the  cattle  were  to  be  delivered. 
Afterwards,  by  mutual  consent,  a  clause  was  added  fixing 
the  price  at  three  and  one-half  cents  per  pound,  it  appear- 
ing that  this  had  been  the  price  intended.  Walter  Broth- 
ers collected  152  head  at  their  fiurm  near  Davenport,  the- 
place  of  delivery,  and  notified  Reed  A  Grerard  that  they 
were  ready  to  deliver.  Gerard,  in  response  to  the  notice,, 
appeared  and  examined  the  cattle  on  the  evening  of  May 
4;  they  were  shut  off  from  feed  and  water,  Gerard  assist- 
ing in  the  operation,  and  were  weighed  early  in  the  morn- 
ing following;  but  Gerard  did  not  take  the  cattle  away 
with  him.  The  cattle  were  never  taken  by  Reed  &  Gerard^ 
but  remained  in  the  possession  of  Walter  Brothers  for  some- 
months  thereafter. 

Reed  &  Gerard,  for  their  cause  of  action  contend,  that 
the  cattle  were  not  of  the  kind  required  by  the  writtei^ 
contract;  that  a  large  number  of  them  would  run  in 
weight  outside  the  limits  specified  in  the  contract;  that  the- 
Walter  Brothers  did  not  have  the  requisite  number  of  the 
sice  and  weight  for  delivery  at  the  place  designated ;  and 
that  for  this  reason,  and  no  other,  they  refused  to  take* 
the  cattle  and  pay  the  balance  of  the  purchase  price; 
and  for  all  of  which  tliey  claim  damages  in  the  sum  or 
12,000. 

Walter  Brothers,  for  their  defense,  maintained  that  after 
the  original  written  contract  had  been  signed  they  discov- 
ered that  it  would  be  extremely  difficult  to  comply  strictly^ 
with  its  terms;  that  on  the  occ&sion  when  the  clause  ex- 
pressing the  price  to  be  paid  was  added,  which  was  done 
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at  Grerard's  request,  this  contract  was  modified  by  an  oral 
4igreementy  according  to  which  they  were  required  to  fur- 
nish cattle  whose  average  weight  only  should  be  between 
900  and  1,050  pounds,  and  Reed  &  Gerard  were  to  advance 
a  further  sum  of  $1,000  on  April  1,  and  that  Reed  & 
<jrerard  rented  a  pasture  of  them  for  the  sum  of  |275  to 
be  paid  on  April  1 ;  that  they  purchased  and  collected  the 
<»ittle  pursuant  to  this  agreement,  and  had  them  ready  for 
-delivery  on  the  4th  day  of  May,  1888;  that  Gerard  ap- 
.peared  and  examined  the  cattle,  and  was  well  satisfied  with 
4hem,  and  accepted  them,  but  that  Reed  &  Gerard  had  no 
money  to  pay  for  the  cattle,  and  failed  to  pay  or  tender 
the  amount  which  was  then  due,  and  they  claim  damages 
in  the  sum  of  $1,150. 

The  plaintifis,  in  their  reply,  deny  that  the  original  con- 
tract was  ever  modified  orally  in  any  way.  In  the  first  par- 
agraph of  the  petition  the  defendants  in  error  allege  ''that 
at  Davenport,  Nebraska,  on  January  24,  1888,  the  de- 
fendants sold  to  plaintifis  the  following  described  personal 
property,  to-wit:  150  head  of  good,  smooth  grade  two 
and  three  year  old  steers,  none  to  weigh  less  than  900 
tior  more  than  1,050  pounds,  for  the  sum  of  3}  cents  per 
l>ound,  said  cattle  to  be  delivered  at  Davenport,  Nebraska, 
l)etween  April  20  and  May  5, 1888,  at  the  option  of  the 
|)1aintifis,  the  plaintifis  paying  to  the  defendants  thereon  at 
the  time  they  purchased  the  same  the  sum  of  $500,  the 
balance  to  be  paid  on  the  delivery  of  said  cattle  to  the 
plaintifis  as  aforesaid."     This  is  denied  in  the  answer. 

J.  J.  Walters,  one  of  the  plaintifis  in  error,  testified  that 
on  the  evening  of  May  4,  Mr.  Gerard  came  to  take  the 
cattle  away  on  the  next  day.  His  direct  testimony  as  to 
^hat  was  done  is  as  follows:  ''He  (Gerard)  made  a  spe- 
cialty of  chasing  ofi*  every  steer  in  the  yard,  and  we  went 
through  the  whole  yard,  and  when  we  came  to  one  white 
lieaded  stag  I  told  him  he  need  not  take  that  under  the 
contract,  and  then  we  had  a  dun  steer  weighing  700  pounds, 
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and  I  told  him  he  need  not  take  that,  but  he  said  he  would 
rather  have  them,  as  he  wanted  to  go  away.  He  said,  ''  I 
will  take  the  steers,  every  one  that  you  have  got/* 

Q.  Did  you  have  150  besides  these? 

A.  Yes,  sir;  I  had  152  cattle. 

Q.  What  did  you  do  then  ? 

A.  Then  after  we  went  out  there  and  after  he  oonaented 
to  take  these  steers,  and  as  we  passed  in  through  the  gate- 
he  wanted  us  to  stop,  and  when  we  came  around  he  drew 
out  a  letter  of  some  kind.  I  could  not  read  it  nor  my 
brother  could  not  read  it,  but  he  tried  to  explain  what  it 
was,  and  he  said  he  would  have  to  go  to  the  bank  to  make 
arrangements,  and  I  would  have  to  go  along  to  get  lhi» 
money  to  pay  for  the  cattle,  and  between  4  and  5  o'clock. 
I  and  Gerard  went  to  the  bank  of  Davenport,  the  People'» 
Bank,  and  when  I  came  in  I  introduced  Pratt  to  Gerard* 

Q.  Who  is  Pratt? 

A.  Cashier  of  the  Davenport  bank,  and  he  told  him  he 
wanted  to  make  some  arrangements  to  pay  for  these  cattle  ;^ 
that  they  suited  him.  He  said,  '^  they  suit  me  and  are  all 
right,''  and  Pratt  and  he  had  some  conversation,  and  he 
handed  that  letter  to  Pratt,  but  he  could  not  make  out 
what  it  was;  he  could  not  make  out  what  the  signature 
was;  he  tried  to  read  it  himself.  We  suppose  it  wa» 
written  in  a  hurry. 

Q.  Go  on  and  state  the  conversation. 

A.  And  then  Pratt  spoke  up  and  said,  '' Gerard,  what 
kind  of  cattle  are  these?"  and  Gerard  spoke  up  and  said,, 
''They  are  a  nice  bunch  of  cattle,  and  I  will  take  them,^'' 
and  Gerard  said  he  came  up  here  to  make  some  arrange- 
ments to  get  the  money,  and  Pratt  spoke  up  and  said 
''You  can  get  the  money  provided  the  Walter  Brothers 
indorse  your  check,"  and  I  said  ''  I  don't  indorse  other 
people's  checks,"  and  him  and  Pratt  talked  a  while  then. 
I  cannot  recollect  exactlv  what  their  words  were. 

Q.  Did  he  get  the  money  ? 
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A.  No,  sir.  He  would  not  give  liim  the  money  without 
I  would  indorse  the  check,  and  I  would  not  indoi'se  it. 

Q.  What  did  you  then,  where  did  you  go? 

A.  I  and  Gerard  went  bacic  to  the  feed  lot,  and  Grerard 
ordered  the  cattle  to  be  shut  off  from  water  and  feed  at 
4  o'clock.  I  told  him  I  could  not  get  any  one  to  weigh 
the  cattle  at  that  time.  He  said,  *^  Well  we  will  let  it  go 
tintil  6  o'clock/'  Then  Grerard  ordered  tlie  water  shut  off. 
<7erard  nailed  up  the  trough,  and  after  all  that  was  done 
lie  said,  ''  Now  this  is  according  to  contract,  we  want  these 
cattle  weighed  early  in  the  morning,  so  we  can  get  off/' 

Q.  Was  this  in  the  evening  or  morning? 

A.  This  was  in  the  evening,  on  the  4th  of  May,  1888. 

Q.  That  was  when  you  shut  off  the  water  ? 

A.  Yes,  sir.  They  were  to  stand  twelve  houi*s  off  from 
feed  and  water. 

Q.  State  to  the  jury  what  Gerard  said  and  did  there  at 
that  time. 

A.  He  said  this  was  according  to  contract,  and  he  shut 
off  the  water.  We  furnished  the  board,  and  he  nailed  the 
-water  trough  up,  and  after  everything  was  done  according 
to  contract  we  went  to  supper,  and  that  was  the  last  done 
until  in  the  morning. 

Q.  What  time  in  the  morning? 

A.  At  6  o'clock. 

Q.  What  was  done  then  ? 

A.  At  6  o'clock  Gerard  came  up  from  town  and  ordered 
me  to  get  out  my  hands  to  weigh  the  cattle,  and  I  and 
<jrerard  and  £.  C.  went  up  through  the  yards,  and  Grerard 
«tood  between  the  lane  that  runs  down  by  the  water 
trough  from  the  yard  they  were  in,  in  the  east  yard,  and 
from  there  to  the  north  yard,  and  through  that  to  the  scale 
jard,  and  there  we  commenced  weighing  the  cattle.  There 
Avcre  no  objections,  and  nothing  said  about  it.  We  went 
on  and  weighed  the  cattle.  We  drove  the  cattle  in  the 
ficale  yard  and  E.  C.  weighed  them,  and  Grerard  took  the 
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iveights,  and  there  was  nothing  said  until  the  cattle  were 
all  weighed.  We  went  to  the  house  and  computed  the 
amount,  and  I  believe  the  amount  was  $5,049.10  that  the 
<»ttle  came  to,  and  they  had  paid  $500,  which  made 
f  4,949.10  ($4,549.10).  I  told  them  it  would  take  that 
money  to  move  the  oattle. 

Q.  What  did  he  say  ? 

A.  He  said  he  didn't;  have  the  money.  Then  he  com- 
menced squirming.  He  said  that  I  would  not  indorse  the 
•check,  and  that  was  the  only  way  he  would  take  the  cattle. 

Q.  Did  he  say  that  was  the  only  way  he  could  take  the 
<!attle? 

A.  Yes,  sir. 

He  also  testifies  that  the  152  head  weighed  144,260. 
Mr.  Gerard  does  not  deny  that  he  sought  to  raise  the 
money  to  pay  for  the  cattle,  as  shown  by  this  testimony. 
He,  in  effect,  admits  it  by  offering  to  prove  that  they  had 
the  money  in  a  bank  at  Superior.  Under  a  contract  of 
this  kind  the  seller  has  a  right  to  insist  upon  the  cash  on 
the  delivery  of  the  property,  and  he  cannot  be  required  to 
take  a  check  or  instrument  which  may  require  his  indorse- 
ment and  consequent  liability  to  procure  the  money. 

The  clear  preponderance  of  the  proof  shows  that  the 
defendants  in  error  were  satisfied  with  the  cattle  and  would 
have  taken  them  if  the  plaintiffs  had  not  insisted  upon 
payment  upon  delivery. 

The  court  instructed  the  jury  as  follows:  "If  you  find 
that  the  plaintiffs  did  not  purchase  such  cattle  on  the  re- 
fusal and  neglect  of  the  defendants  to  deliver  the  same 
tinder  the  contract,  but  that  the  plaintifis  had  paid  to  the 
defendants  as  an  advance  on  said  contract  any  sums  of 
money,  and  that  the  cattle  were  not  delivered  by  the  de- 
fendants nnder  such  contract,  then  the  plaintiffs  would  be 
«ntjtled  to  recover  back  from  defendants  such  sums  of 
money  so  paid  them  in  advance  on  said  contract,  together 
with  seven  per  cent  interest  from  the  time  of  the  payment 
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of  the  same  to  the  17  th  day  of  the  present  mouth,  whiclt 
is  the  first  day  of  the  term  of  this  ooart,  unless  yon  shall 
find,  as  alleged  by  the  defendants,  that  such  written  con- 
tract was  by  mutual  consent  of  the  parties  thereto  so  al- 
tered and  changed  that  such  delivery  of  cattle  as  oontem- 
plated  in  the  contract  was  not  necessary,  but  that  said 
written  agreement  was  changed  by  an  oral  agreement,  and 
delivered  or  tendered  to  said  plaintiffs  under  said  oral 
agreement  the  cattle  as  by  said  oral  agreement  contem- 
plated, and  that  said  defendants  have  suffered  damages  by 
the  refusal  or  n^lect  upon  the  part  of  the  plaintiffs  to  re^ 
ceive  and  pay  for  the  cattle  so  delivered  or  tendered. 

"  Ninth — As  a  general  rule,  upon  the  neglect  or  refusal  of 
a  party  to  receive  and  pay  for  the  goods  and  chattels  enum- 
erated in  the  contract,  the  party  so  selling  has  a  right  to  go 
upon  the  market  and  sell  such  goods  and  chattels,  and  hi^ 
damage  would  be  the  difference  between  the  price  obtained 
for  said  goods  and  chattels  when  so  sold  upon  the  market 
and  the  price  agreed  to  be  paid  for  said  goods  by  the  per- 
son making  a  contract  for  the  same,  together  with  thecosts^ 
expenses  of  making  such  sale,  and  the  ex])enses  of  keeping 
and  caring  for  such  goods  and  chattels  until  the  same  was 
sold,  with  legal  interest,  would  be  the  damage  the  party 
would  be  entitled  to  recover ;  or,  the  party  may  elect  to 
retain  such  goods  and  chattels  and  recover  from  the  pur- 
chaser such  damages  as  lie  may  have  sustained  by  reason 
of  the  failure  on  the  ))art  of  a  purchaser  to  comply  with 
the  terms  of  his  contract. 

^' Tenth — If  a  party  elect  to  retain  such  goods  and  chat- 
tels, it  is  incumbent  upon  him  to  show  that  he  has  sustained 
damage  in  fact ;  if  he  does  not  show  that  he  has  suffered 
damage  by  reason  of  the  failure  of  a  party  to  carry  out  a 
contract,  he  cannot  recover,  but  if  he  retain  the  goods  and 
chattels  and  suffered  no  damage  by  reason  of  the  non-fal- 
fillment  of  the  contract,  he  will  be  required  to  return  such 
sum  as  he  has  received  as  advancement  upon  said  contract^ 
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together  with  iutei-est  on  the  same  from  the  time  that  the 
contract  should  have  been  performed  bj  the  parties  thereto/' 
These  instructions  are  clearly  erroneous.  The  rule  is,  that 
if  a  person  has  advanced  money  in  part  performance  of  a 
contract  and  then  refuses  to  proceed,  the  other  party  being 
ready  and  willing  to  perform  on  his  part  all  the  stipulations 
of  the  agreement,  the  former  will  not  be  permitted  to  recover 
back  what  he  has  advanced.  (Chrisman  v.  Jliller,  21  III., 
236;  Hansbrcmgh  v.  Peck,  5  Wall.  [U.  8.],  506  ;  Green  v. 
Oreen,  9  Cow.  [N.  Y.],  46 ;  BitiUe  v.  Rocheder,  3  N.  Y., 
88 ;  Leonard  v.  Morgan^  6  Gray  [Mass.],  412.)  As  stated 
by  Tiedeman  on  Sales,  sec.  93 :  '^  When  there  is  no  agree- 
ment for  future  payments  the  sale  becomes  a  cash  transac- 
tion, in  which  the  delivery  of  the  goods  and  the  payment 
of  the  price  are  concurrent  and  interconditional  acts. 
(HoBkins  v.  Warren^  115  Mass.,  533;  Phelps  v.  Hubbard, 
51  Vt.  489.y'  The  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Reversed  and  kehanded. 

The  other  judges  concur. 


84    R53 

Caroline  J.  Lander  et  al.  v.  Otto  Abrahamson     m  8w 

56    208 
ET   AL. 

[Filed  May  18,  1892.] 

1.  Pleading:  Fraud.  Where  it  is  claimed  thai  an  administrators' 

sale  of  real  estate  which  has  been  confirmed,  and  a  deed  executed, 
was  fraudnlent,  the  facts  constitating  the  aUeged  frand  shoold 
be  set  forth  in  a  petition  sworn  to  positiyelj. 

2.  Judgments:  Vacation  After  Term:  Grounds.    To  author- 

iie  the  vacation  of  a  judgment  on  petition  after  the  term  at 
which  it  is  rendered  it  mnst  be  made  to  appear  not  only  that 
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the  Jndgment  U  fimndnleDti  bat  that  the  petttioner  hae  a  Talid 
defenae  to  the  proceeding  or  aetioiL 

3.  : .    Id  a  prooeeding  to  Taeale  tiie  erder  of  eonfirma- 

tioD  of  aa  administrator'a  sale  of  real  estate,  kdd,  that  all  the 
prooeedings  leading  up  to  and  inclnding  the  sale  were  regnlar, 
^nd  the  oonrt  did  not  err  in  OTerralin^c  the  application  to  Tacate. 

Error  to  the  district  court  for  Kearney  county.  Tried 
below  before  Gaslik,  J. 

MargUm  &  Nevius,  and  Reese  A  Gilkesony  for  plaintiflPs 
in  error^  cited;  Pope  r.  Hooper ^  6  Neb.^  185;  Tumeyv. 
Yowag^  22  UK,  263;  Sorer,  Void  Jud.  Sales,  ^ea  10; 
Morris  v.  HogUj  37  111.,  166;  Huntington  v.  Finch,  3  O. 
St.,  448 ;  Hoard  v.  Hoards  41  Ala.,  690 ;  Guy  v.  Pierson, 
21  Ind.,  18;  Johnson  v.  Johnson^  30  111.,  215;  Gerrard 
V.  Thompson,  12  Ind.,  636;  Voile  r.  Fleming,  19  Mo., 
464 ;  French  v.  Hoyt,  6  N.  H.,  370;  Rankin  v.  MiUer,43 
la.,  11 ;  Miokel  v.  Hicks,  19  Kan.,  678;  Sibley  v.  WagU, 
16  N.  Y.,  180;    Win^on  r.  McLendon,  43  Miss.,  254. 

8L  Clair  &  MoPheely,  contra,  cited :  Keene  o.  Sallenback, 
15  Neb.,  200;  Scudder  v.  Sargeant,  Id.,  102;  McClay  ». 
Foasworthy,  18  Id.,  296;  Sheldon^ s  Lessee  v,  Newton^  3  O. 
St.,  494-608;  Paiwfs  Lessee  v.  Mooreland,  16  O.,  436; 
Robb  r.  Lfcin^s  Lessee,  Id.,  700 ;  Snevely's  Lessee  v.  Lowe, 
18  Id.,  368 ;  Benson  v.  CVley,  8  O.  St.,  606 ;  TrunAle  v. 
WiUiams,  18  Neb,,  145;  Seward  v.  Didier,  16  Id.,  62; 
Seymour  v.  RickeUs,  21  Id.,  240. 

MAXWEIJi,  Ch.  J. 

The  court  below  overruled  a  motion  to  set  aside  an  ad- 
ministrator's sale  of  real  estate  which  had  been  confirmed 
four  years  before,  and  a  deed  made  to  the  purchaser. 
Twelve  grounds  are  assigned  in  the  motion,  which  in  the 
conclusion  we  have  roached  need  not  be  noticed  at  loigth. 
The   first  question   presented   is,  Whether  the  question 
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nought  to  be  presented  can  be  raised  by  motion?  We  think 
not.  The  substance  of  the  motion  is  that  the  sale  of  the 
land  was  unnecessary,  and,  therefore,  a  fraud  on  the  minor 
children  of  the  deceased.  When  it  is  claimed  that  a  judg- 
ment has  been  obtained  by  fraud  the  proper  procedure  is 
by  petition  filed  in  the  same  case,  setting  forth  the  grounds 
upon  which  it  is  sought  to  vacate  the  judgment.  This  is 
to  be  verified  positively,  or  accompanied  by  afiSdavits,  and 
not  sworn  to  upon  information  and  belief,  as  the  court  will 
not  consider  the  matter  and  imperil  the  rights  of  parties 
under  the  judgment  without  this  certainty.  It  must  appear 
that  there  is  a  valid  defense  to  the  proceedings,  and  that  the 
judgment  is  fraudulent  and  wrong.  If  on  a  retrial  sub- 
stantially the  same  judgment  apparently  would  be  ren- 
dered, the  judgment  will  not  be  vacated.  But  even  if  we 
treat  the  motion  as  a  |>etition,  it  is  insufficient  in  its  state- 
ment of  facts  with  the  proof  offered  to  justify  the  court  in 
vacating  the  judgment. 

Second — The  petition  for  the  sale  of  the  real  estate  is 
as  follows : 

"  In  the  District  Court  of  Kearney  County,  State  of 

Nebraska. 

•*  In  the  Matter  op  the  ^ 
Estate    of  Peter  O. 
Lander,  late  of  said 

COUNTY,  NOW  deceased. 

"Your  petitioner,  Otto  Abrahamson,  respectfully  repre- 
sents and  petitions  the  honorable  judge  of  the  district 
court  of  Kearney  county,  Nebraska,  that  he  is  the  legally 
appointed,  duly  qualified,  and  acting  administrator  of  the 
estate  of  Peter  O.  Lander,  late  of  Kearney  county,  state 
of  Nebraska,  now  deceased ;  that  he  was  so  appointed  and 
qualified  as  such  administrator  on  the  16th  day  of  October, 
A.  D.  1883;  that  the  entire  assets  of  said  estate  which 
came  into  the  hands  of  your  petitioner  as  such  administra- 
tor was  the  sum  of  $696.50,  and  that  there  remains  in  his 
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bands  thereof  the  8um  of  $69.61   uudiaposed  of;  that  the 
debts   outstandings   and   including  allowance  to   widow, 
against  said  estate,  so  far  as  the  same  can  be  ascertained, 
amount  to  the  sum  of  $1,335,  of  whicti  the  sum  of  $626.89 
has  been  by  him  paid  off,  leaving  a  balance  thereof  still  un- 
paid of  1708.11 ;  that  said  decedent  died  seized  in  fee  sim- 
ple of  the  following  described  real  estate  situated  in  Keamqr 
county,  Nebraska,  to-wit :  The  northwest  quarter  of  section 
No.  18,  in  township  6,  range  16  west,  n|>on  which  there  is  a 
mortgage  executed  by  said  decedent  in  his  lifetime  for  the 
mm  of  1300,  due ,  1 88 — ,  and  unpaid ;  that  said  dece- 
dent died  seized  in  his  own  right  of  a  contract  executed  by  the 
Union  Pacific  Railway  Company  for  the  conveyance  to  snid 
decedent  of  the  following  described  lands  in  said  Kearney 
county,  Nebraska,  to-wit:   The  south  half  of  the  south- 
west quarter  of  section  7,  in  township  6,  range  16  west, 
upon  which  there  has  been  paid  the  sum  of  $219.13,  and 
there  remains  unpaid  thereon  the  sum  of  $158.21 ;  that 
the  indebtedness  of  said  estate  remaining  unfmid,  including 
the  aforesaid  mortgage,  is  the  sm   of  $1,166.32,  or  there- 
aboots,  besides  the  costs  and  expenses  of  administration. 
He  therefore  asks  an  order  for  the  sale  of  said  aforesaid 
real  estate,  and  for  the  purpose  of  paying  off  said  indebt- 
edness, and  authority  and  direction  to  properly  and  fully 
assign  and  transfer  to  the  purchaser  the  aforesaid  contracts 
of  the  U.  P.  Ry.  Co.  for  deed,  and  for  such  other  order  sw 
to  the  court  may  appear  just  and  proper  in  the  premifse^*." 

Upon  this  ])etition  the  proper  orders  were  made  and  the 
sale  took  place  and  was  confirmed  and  a  deed  made  to  the 
purchaser,  and  at  every  step  of  the  proceedings  the  judge 
seems  to  have  acted  advisedly  and  with  due  care  to  the 
rights  of  the  parties. 

In  a  new  state  like  this,  where  lands  rapidly  appredate 
in  value  in  any  particular  locality  after  settlers  have  come 
in  and  made  improvements  thereon,  values  which  five  or 
ten  years  l)efore  may  have  l)een  sufficient  may  S'  em  to  be 
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inadequate,  jet  creditors  ooald  not  be  asked  or  expected  to 
wait  for  the  increase  in  value  of  the  estate.  They  are  en* 
titled  to  what  is  due  them  within  a  reasonable  time  after 
their  claims  are  allowed,  and  if  the  property  sells  for  a  fair 
price,  considering  the  values. of  other  property  of  like 
character  in  that  vicinity  at  that  time,  it  is  all  that  can  be 
required. 

There  is  testimony  in  the  record  tending  to  show  that 
in  the  year  1856  the  plaintiff  Caroline  C.  Lewis  was  mar- 
ried to  Peter  O.  Lander;  that  William  Lander  and  Emma 
Lander  are  minor  children  of  said  parties;  that  the  parties 
at  the  time  of  marriage  resided  in  Illinois;  that  in  the  year 
1871  Caroline  Lander  obtained  a  divorce  from  her  hus- 
band in  that  state  and  the  custody  of  the  minor  children ; 
that  Peter  Lander  afterwards  removed  to  Kearney  county, 
this  state,  and  marrie<I  Charlotte  M.  Lander ;  that  on  the  22d 
of  September  1883,  Peter  Lander  died  and  on  the  petition 
of  the  widow.  Otto  Abrahamson  was  appointed  adminis- 
trator. There  are  a  number  of  charges  against  the  admin- 
istration, that  he  paid  claims  which  had  not  been  allowed 
against  the  estate,  but  we  find  no  allegation  that  they  were 
not  proper  claims  for  which  the  estate  was  liable.  We 
cannot  in  this  proceeding  determine  whether  claims  were 
properly  or  improperly  allowed  and  paid,  as  the  questions 
relate  solely  to  the  allq;ed  fraud  in  the  sale  of  the  real 
estate  and  there  is  a  failure  to  establish  the  same.  The 
judgment  is  therefore 

Affirmed. 


The  other  judges  concur. 
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Sherman  Davis  y.  State  of  Nebraska. 

[FiLBD  Mat  18,  1892.] 

Stare  DeoisiB.    Errors  assigned  overraled,  and  former  Jadgment 
adhered  to. 

Rehearing  of  case  reported  31  Neb.,  240. 

E.  W.  Thomaa,  and  C7.  Oilleapie,  for  plaintiff  in  error, 
cited:  Monell  v.  Terwilliger,  8  Neb.,  360;  Pad  v.  Garrow, 
18  Id.,  682. 

Qeorge   H.  Hastings^  Attorney  General,  oonfro,  dted : 

VoUmer  v.  Slate,  24  Neb.,  838;  Wharton,  Homicide,  194 

and  note;  Caw  v.  People,  3  Neb.,  369 ;  Stewart  v.  State,  1 

O.  St.,  66;  Parrish  v.  State,  14  Neb.,  60;  Bradehaw  v. 

State,  17  Id.,  147. 

Maxwell,  Ch.  J. 

An  opinion  was  filed  in  this  case  in  January,  1891,  and 
is  reported  in  31  Neb.,  240.  A  rehearing  was  granted 
upon  certain  instructions  and  the  cause  again  submitted. 
We  see  no  reason  for  disturbing  the  verdict  and  judgment* 
It  is  unnecessary  to  review  the  facts  or  the  law  aa  statet) 
by  the  court  below.  It  is  evident  that  the  penally  la  none 
too  severe  for  the  offense  committed.     The  judgment  is 


Adhered  xa 


The  other  judges  concur. 
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Lincoln  Rapid  Transit  Oo.  v.  W.  H.  Runple. 

LFiLED  Mat  18,  1892.] 

1.  Lis  Pendens.  Under  section  85  of  the  Code,  at  it  existed  prior 
to  1887,  where  an  action  had  been  l.rought  wbloh  affected  the 
title  or  possession  of  real  estate,  and  t  amnions  had  been  served 
or  publication  made,  third  parties  were  charged  with  notice  of 
the  pendency  of  the  action,  and  while  the  action  was  pending 
eonld  acquire  no  interest  in  the  snljeet-matter  as  against  the 
plaintiff's  title. 

3.  :  Stabb  Dsoisia    In  the  case  of  Little  v.  CfHes,  d5  Neb., 

313,  and  27  Id.,  179,  it  was  decided  that  Miles  had  no  interest  in 
the  property  in  controversy,  and  hence  bis  grantees  took  no  in- 
terest therein. 

Errob  to  the  district  oonrt  for  Lancaster  county.    Tried 
below  before  Chapman,  J. 


34  U»l 
40  7S8 
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J.  E.  Wtbiler,  for  plaintiff  in  error. 

Sawyer  &  Snell,  and  Marquett,  Deweese  A  Hallj  oontray 
cited,  on  the  question  of  lis  pendens:  Tiltan  v.  Cofield,  93 
U.  &,  164;  Wrighi  v.  Smith,  11  Neb.,  343;  Harrington 
V.  Latta,  23  Id.,  100 ;  MeJlwrath  v.  Hollander,  39  Am. 
Rep.  [Mo.],  484;  Fn/ev.  OUhoun  Co.,  14  III.,  132. 

Maxwell,  Ch.  J. 

This  is  an  action  of  gectment  brought  in  the  district 
court  of  Lancaster  connty  by  the  defendant  in  error  against 
the  plaintiff  in  error  to  recover  possession  of  lots  7,  8,  and 
9  in  block  38,  in  Dawson's  addition  to  Lincoln.  The 
answer  of  the  defendant  below  is  in  substance  a  judgment 
in  the  United  States  drcuit  court  On  the  trial  of  the 
cause  the  jury  returned  a  verdict  in  favor  of  Rundle,  and 
for  $100  damages,  and  a  motion  for  a  new  trial  having 
been  overruled,  judgment  was  entered  on  the  verdict 
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Bundle  claims  title  through  a  conveyanoe  from  Editha  J. 
DawsoDy  who  derived  title  to  the  lots  through  the  will  of 
her  husband,  Jacob  Dawson.  A  copy  of  the  will  is  set  oat 
in  the  case  of  Little  v.  Oilea,  25  Neb.,  313.  After  the 
widow  had  conveyed  all  the  lots  in  question  and  received 
the  consideration  therefor,  she  married  again,  whereupon 
the  children  assumed  that  the  real  estate  reverted  to  them 
and  they  made  a  conveyance  to  Burr  and  Wheeler,  who  af- 
'terwards  conveyed  to  Giles,  the  father-in-law  of  Burr,  and 
a  non-resident  of  the  state,  who  brought  a  number  of  ac- 
tions in  the  federal  court  to  recover  the  possession.  There- 
upon all,  or  nearly  all  of  the  purchasers  of  lots  joined  and 
brought  an  action  in  the  district  court  of  Lancaster  county 
for  an  injunction  to  quiet  their  title  and  prevent  a  multi- 
plicity of  suits.     The  prayer  of  that  petition  is  as  follows: 

''Wherefore  these  plaintiffs  pray  that  the  judgment  and 
decree  of  this  court  that  the  said  defendants,  and  each  and 
all  of  them,  all  persons  claiming  through  and  under  them, 
or  any  of  them,  or  acting  or  assuming  to  act  by  the  au- 
thority or  with  the  connivance  of  the  defendants,  or  any 
of  them,  be  restrained  and  enjoined  during  the  pendency 
of  this  action  from  in  any  suit,  action,  or  proceeding  at 
law,  or  in  equity,  on  the  courts  of  this  state,  or  any  other 
courts,  assailing,  traducing,  or  questioning  the  title  or  pos- 
session or  right  of  possession  of  these  plaintifis,  or  any  of 
them,  in  or  to  said  lots,  tract,  or  parcels  of  land,  or  any  of 
them,  or  by  such  suit  or  proceedings,  or  in  any.  other  man- 
ner, to  interfere  with  or  question  the  possession  of  these 
plaintiffs,  or  any  of  them,  or  their  tenants  or  other  persons 
holding  under  them,  or  any  of  them,  to  any  of  said  lota 
or  parcels  of  lands,  or  to  the  rents,  issues,  profits,  ose^  or 
occupation  of  the  same,  or  any  of  the  same,  and  that  the 
said  defendants,  and  each  and  all  of  them,  be  likewiae  re- 
strained during  the  pendency  of  this  action,  each  and  all 
of  them,  from  executing,  acknowledging,  or  delivering,  or 
authorizing,  advising,  or  conniving  at  the  execution,  ac- 
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knowleclgment,  and  delivery  of,  or  the  recording  or  filing 
for  record  of  any  deed  or  pretended  deed,  or  instrument  of 
writing,  conveying  or  incumbering,  or  pretending  or  as- 
8uming  to  convey  or  incumber,  or  in  any  manner  affect 
the  title,  occupancy,  or  possession  or  right  of  possession 
of  said  lots  or  parcels  of  land,  or  any  of  them,  or  interfer- 
ing with  the  same  in  any  manner  whatever.  That  on  the 
final  hearing  of  this  cause  said  injunction  be  made  perpet- 
ual. 

''Second — And  the  plaintiffs  further  pray  that  a  certain 
pretended  deed  of  conveyance  bearing  the  date  about  Sep- 
tember 16,  1879,  executed  by  the  defendants  William  R. 
Dawson,  M.  C.  Dawson,  and  M.  S.  Dawson  as  grantors, 
purporting  to  convey  said  lands  to  the  defendant  Lionel  C. 
Burr  and  Hiland  H.  Wheeler,  and  now  of  record  in  the 
clerk's  office  of  Lancaster  county,  Nebraska;  and  also  a 
certain  pretended  deed  bearing  the  date  about  the  27th  day 
of  April,  1880,  executed  by  the  defendant  Melita  C.  D. 
Tillman  as  grantor,  and  purporting  to  convey  said  lands  to 
the  defendant  Giles,  and  now  of  record  in  said  cleirk's 
office ;  and  also  a  certain  pretended  deed  of  conveyance 
executed  by  defendants  Albert  L.  Dawson  and  A.  A. 
Knioely  as  grantors,  and  purporting  to  convey  said  lands 
to  the  defendants  Burr  and  Wheeler;  and  also  a  certain 
pretended  deed  of  oonveyanoe  executed  by  said  defendants 
Hiland  H.  Wheeler  and  Lionel  C.  Burr,  and  purporting 
to  convey  said  lands  to  the  defendant  Giles,  and  now  of 
record  in  said  clerk's  office,  be  each  and  all  of  them  can- 
celed, set  aside,  and  held  for  naught. 

'^  Third — That  each  and  all  of  said  plaintiffs  be  adjudged 
and  decreed  to  have  a  good  and  valid  and  indefeasible  title 
in  fee  simple  of  the  several  lots,  tracts,  pieces,  and  parcels 
of  land  so  held  and  owned  by  them  as  aforesaid,  free  and 
clear  of  all  claims,  liens,  demands,  interest,  title,  or  in- 
cumbrances of  the  said  defendants,  or  any  of  them,  or  of 
any  person  claiming  through  or  under  them,  or  any  of 
39 
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them,  and  for  such  other  or  differeDt  judgment^  order,  de- 
cree, or  relief  as  iu  equity  and  good  conscienoe  ought  to  be 
rendered  herein/' 

This  action  was  brought  on  the  27th  of  January,  1882,. 
and  a  temporary  injunction  allowed  as  prayed,  which  in- 
junction seems  to  have  continued  in  force  until  final  judg- 
ment and  alleged  in  substance  that  the   title   had  beei> 
collusively  transferred  to  Giles;  that  it  was  not  a  bona 
fide  transfer,  but  made  for  the  purpose  of  removing  ilie 
cause  to  the  federal  courts ;  that  Burr  and  Wheeler  were  the 
real  owners  of  the  land,  and  that  the  federal  court  had  no 
jurisdiction.     This  action  was  removed  by  Giles  into  the 
circuit  court  of  the  United  States.     Issues  were  joined  and 
proof  taken  which  showed  beyond  question  that  Giles  was 
not  a  bona  fide  purchaser  but  merely  clothed  with  appar- 
ent ownership  for  the  purpose  of  removing  the  cause.  After 
the  decision  in  the  circuit  court  the  case  was  taken  to  the 
United  States  supreme  court,  where,  on  the  Ist  day  of  No- 
vember, 1886,  the  judgment  of  the  circuit  court  was  re- 
versed, the  court  holding  that  the  United  States  circuit 
court  had  no  jurisdiction  and  it  was  remanded  to  the  state 
court  for  further  proceedings.     Soon  after  this  decision  was 
rendered  Giles  transferred  all  the  lots  in  controversy  to  one 
Miles,  a  relation  of  Burr,  who  at  once  commenced  a  nam- 
ber  of  actions  in  ejectment  in  the  federal  court,  which  court 
had  been  directed  to  remand  the  cause  for  a  number  of  the 
very  same  lots  which  were  in  litigation  in  the  cause  to  be 
remanded.  The  cases  seem  to  have  been  pressed  to  a  speedy 
determination  in  that  court  before  the  action  in  equity  in 
regard  to  the  same  lots  could  be  heard  in  the  state  court. 
Judgments  were  rendered  in  favor  of  Miles  in  the  eject- 
ment cases.     Soon  afterwards  a  hearing  was  had  in  the 
district  court  of  Lancaster  county.     This  matter  is  dis- 
tinctly put  in  issue  by  the  20th  paragraph  of  the  snpple- 
nicntal  answer  of  Giles  et  aU  m  the  case  of  LiUk  d  oL  v, 
Giles,  which  is  as  follows : 
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"And  these  defendants  further  say  that  on  the day 

of  Deoember,  1886,  the  said  Giles  made,  executed,  and  de- 
livered to  one  Frank  M.  Miles  a  warranty  deed  of  all  the 
lots  claimed  in  said  petition  by  the  said  Elizabeth  and 
Josiah  Paden,  lot  6  in  block  31 ;  and  A.  J.  Sawyer,  lots 
5  and  6  in  block  30 ;  and  John  A.  BuckstafT,  lots  5  and  6 
in  block  29,  lots  7,  8,  and  9  in  block  32,  lots  6,  6,  7  and 
8  in  block  35,  lots  1  and  2  in  block  36 ;  and  Elizabeth 
Chase,  lots  10, 1  l,and  12  in  block  30 ;  and  William  Rundle, 
lots  7, 8,  9, 10,  and  12  in  block  38  ;  and  Helen  Weber,  Iota 
1,  2,  3,  4,  5, 6,  7,  8,  9, 10, 11,  and  12  in  block  43;  and  the 
said  Frank  M.  Miles  duly  commenced  his  action  in  eject- 
ment in  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Nebraska,  and  such  proceedings  were  had  and  done 
in  said  several  actions  in  said  court  that  on  the  3d  day  of 
July,  1887,  after  a  due  regular  trial,  a  judgment  was  ren- 
dered in  said  several  actions  against  all  the  said  last  named 
persons  and  in  favor  of  Frank  M.  Miles,  grantee  of  the 
defendant  Giles,  and  among  other  things  said  judgment  is 
that  the  said  Miles  was  seized  in  fee  of  all  the  said  prem- 
ises and  the  said  persons  herein  last  named  did  unlawfully 
keep  the  said  Miles  out  of  the  possession  thereof,  which  said 
judgment  is  now  in  full  force  and  eflTect,  unreversed  and 
unappealed  from,  and  a  complete  bar  to  any  pretended  claim 
of  title  or  cause  of  action  herein/' 

The  trial  was  had  in  the  state  court  on  the  14th  day  of 
December,  1887,  and  a  decree  rendered  for  plaintiffs,  that 
part  in  favor  of  Rundle  being  lots  7,  8,  9,  10,  11,  and  12 
in  block  38,  in  Dawson's  addition  to  South  Lincoln,  ''and 
all  lots  or  parcels  of  land  hereinbefore  mentioned/'  The 
case  was  thereupon  brought  into  this  court,  where  the  judg- 
ment of  the  district  court  was  affirmed.  Afterwards  a 
further  application  was  made  to  this  court,  which  is  reported 
in  27  Neb.,  179^  tlie  title  of  Rundle  to  the  lots  in  question 
being  confirmed. 

Section  86  of  the  Code  as  it  existed  when  the  action  of 
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JLiUle  V,  Oiks  et  al,  was  brought  is  as  follows:  **  When  the 
summons  has  been  served,  or  publication  made,  the  action 
is  pending,  so  as  to  charge  third  persons  with  notice  of  its 
pendency,  and  while  pending,  no  interest  can  be  acquired 
by  third  persons  in  the  subject-matter  thereof  as  against 
the  plaintiff's  title/'  Miles,  therefore,  merely  stepped  in 
the  shoes  of  Giles.  He  acquired  no  greater  rights.  The 
rule  as  to  purchasers  pendente  lUe  is  thus  stated  by  Black 
on  Judgments:  ''It  is  a  general  rule  that  a  purchaser  of 
property  (except  negotiable  paper  before  maturity)  who 
buys  pending  a  litigation  concerning  it,  comes  into  privity 
with  his  vendor,  so  as  to  be  bound  by  the  judgment  in  that 
suit  the  same  as  if  made  a  party  of  record.  We  appre- 
hend it  is  well  settled  that  he  who  purchases  property 
pending  a  suit  in  which  the  title  to  it  is  involved,  takes  it 
subject  to  the  judgment  or  decree  that  may  be  passed  in 
such  suit  against  the  person  from  whom  he  purchases. 
That  he  purdiased  bona  fide  and  paid  a  full  consideration 
for  it  will  not  avail  against  such  judgment  or  decree.  Nor 
will  he  be  permitted  to  prove  that  he  had  no  notice  of  the 
.suit  The  law  infers  that  all  persons  have  notice  of  the 
|)roceedings  of  courts  of  record.  The  law  is  that  he  who 
intermeddles  with  property  in  litigation  does  it  at  his 
:]>eri],  and  is  as  conclusively  bound  by  the  results  of  the 
litigation,  whatever  they  may  be,  as  if  he  had  been  a  party 
10  it  from  the  outset.  It  is  on  this  principle  that  the  pur- 
chaser of  mortgaged  premises,  taking  title  after  the  insti- 
tution of  a  foreclosure  suit^  is  bound  by  the  judgment  of 
foreclosure  rendered  against  the  mortgagor,  although  such 
purchaser  is  not  made  a  party  to  the  suit  So  one  who 
becomes  the  purchaser  and  assignee  of  a  mortgage  pending 
a  suit  to  set  the  same  aside  as  void  for  fraud,  thereby  comes 
into  the  same  position  as  if  he  were  a  co-defendant  of 
record  and  hence,  in  subsequent  proceedings  lietween  snoh 
purchaser  and  any  of  the  actual  defendants,  the  judgments 
in  that  suit  is  conclusive  as  to  the  same  question  of  fraud 
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again  arising.  The  plaintiif  in  the  action  need  not  make 
such  purchaser  a  party  or  otherwise  notice  his  purchase. 
If  the  latter  desires  to  derend  the  suit  he  must  make  him- 
self a  party  to  it  in  some  proper  manner^  as,  in  equity,  by 
supplemental  bill,  before  it  terminates.  In  a  late  case  it 
is  said  that  the  pur|>ose  of  the  rule  is  to  keep  subject-mat- 
ter of  the  litigation  within  the  |)ower  of  the  court  until 
the  judgment  or  decree  shall  l>e  entered,  since  otherwise, 
by  successive  alienations  pending  the  suit,  the  judgment  or 
decree  could  be  rendered  abortive  and  impossible  of  exe- 
cution.'' (2  Black  on  Judgments,  sec.  650.) 
.  Mr.  Freeman,  in  his  valuable  work  on  Judgments,  sec* 
191,  has  stated  the  rule  and  some  of  the  reasons  therefor 
with  great  force  and  clearness  as  follows:  '^ Besides  the 
nominal  parties  to  a  judgment  or  decree,  many  others  are 
brought  within  its  influence  and  made  to  respect  its  com- 
mands and  to  abide  by  its  settlements.  Prominent  aniDiig^ 
these  parties  are  all  those  persons  who  have  brought  them- 
aelves  within  the  principles  involved  in  the  law  of  lis  pen- 
dens. The  rules  applied  to  third  persons  becoming  inter- 
ested in  the  subject  matter  in  litigation  by  acquiring  the 
title  of  one  of  the  parties  to  the  controveray,  pendente  IVfy 
have  been  explained  and  justified  upon  the  assumption 
that  those  rules  were  based  upon  notice,  actual  or  a)ii- 
structive.  It  has  been  said  '  that  all  people  are  supposed 
to  be  attentive  to  what  passes  in  courts  of  justice/  and  that, 
from  being  attentive,  they  must  be  informed  of  the  various 
matters  in  process  of  litigation  in  those  courts.  But  the 
more  reasonable  view  is  that  the  law  of  lis  pendens  is  not 
based  upon  presumptions  of  notice,  but  upon  a  public  polic}r 
imperatively  demanded  by  a  necessity  which  can  be  met 
and  overcome  in  no  other  manner.  Mt  is  a  careless  use  of 
language  which  has  led  judges  to  speak  of  it  {lis  pendens) 
as  notice  because  it  happens  to  have,  in  some  instances,  a 
similar  effect  with  notice.'  The  justice  of  the  court  would 
be  wholly  evaded  by   aliening  the  lands  after  subpoena 
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served,  and  the  suitor  subject  to  great  delay,  expense,  aD<i 
inoonvenienoe  without  any  certainty  of  at  last  securing  bis 
interest.  In  fact,  the  doctrine  of  lis  pendens^  as  understood 
and  enforced  at  common  law,  does  not  seem  to  have  re- 
quired even  such  constructive  notice  as  would  in  all  cases 
put  a  roan  of  ordinary  sagacity  on  his  guard,  or  as  would 
have  enabled  him  to  ascertain  whether  the  property  in 
which  he  desired  to  acquire  an  interest  was  involved  in  liti- 
gation. The  commencement  of  lis  pendens  dated  from  the 
service  of  the  subpoena,  though  it  was  not  returnable  until 
the  next  term.  No  Us  pendens  existed  until  the  bill  was 
filed,  yet  the  filing  being  made,  the  lis  pendens^  by  relation, 
was  considered  as  in  force  from  the  service  of  the  subpoena. 
Under  such  a  system  it  might  frequently  happen  that  a 
man  would  be  bound  by  a  suit,  whose  object  he  could  onlr 
conjecture,  no  means  of  information  being  accessible;  that 
every  man  should  be  presumed  to  be  present  in  the  courts 
and  attentive  to  their  proceedings,  is  a  most  unnatural  pre- 
sumption— a  fiction  not  merely  improbable,  but  impossi- 
ble, since  by  no  liuman  power  can  one  man  be  at  all  times 
in  attendance  upon  the*several  tribunals  of  his  country,  in 
which  claims  to  specific  property  are  determined.  But  tlie 
necessity  of  the  rules  of  lis  pendens  is  so  apparent  and 
so  unavoidable,  that  the  early  existence  and  continual 
application  of  these  rules  were  indispensable  to  a  wise 
public  policy.  If,  during  the  pendency  of  any  action, 
at  law  or  in  equity,  the  claim  to  the  property  in  con- 
troversy could  be  transferred  from  the  parties  to  the 
suit  so  as  to  pass  to  a  third  party  unaffected  either  by 
the  prior  proceedings  or  the  sul^s^equent  result  of  the  litiga- 
tion, then  all  transactions  in  our  courts  of  justice  would, 
as  against  men  of  ordinary  forethought,  prove  mere  idle 
ceremonies.  A  series  of  alienations  protracted  into  the 
boundless  future  would  forever  preclude  the  prevailing 
party  from  obtaining  that  to  which  he  had  vindicated  his 
claim.     The  necessity  of  lis  pendens  and  the  j>erils  which 
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it  was  designed  to  avert  were  thus  forcibly  stated  by 
Chancellor  Kent  in  a  case  which  is  regarded  as  a  pioneer 
in  the  United  States  on  the  subject  on  which  it  treats  and 
-which  enjoys  the  distinction  of  being  quoted  and  approved 
in  every  part  of  our  country  (Jdurray  v,  BaUoUy  1  Johns. 
<7h.,  566):  'The  counsel  for  the  defendants  have  made 
loud  complaints  of  the  injustice  of  the  rule^  but  the  com- 
plaints were  not  properly  addressed  to  me^  for  if  it  is  a 
-well  settled  rule  I  am  bound  to  apply  it,  and  it  is  not  in 
tny  power  to  dispense  with  it  I  have  no  doubt  the  rule 
-will  sometimes  operate  with  hardship  upon  a  purchaser 
-without  actual  notice,  but  this  seems  to  be  one  of  the  cases  in 
-which  private  mischief  must  yield  to  general  convenience, 
:and  most  probably  the  necessity  of  such  a  hard  application 
of  the  rule  will  not  arise  in  one  out  of  a  thousand  instances ; 
on  the  other  hand  we  may  be  assured  the  rule  would  not 
have  existed  and  have  been  supported  for  centuries  if  it 
iiad  not  been  founded  in  great  public  utility.  Without 
it,  as  has  been  observed  in  some  of  the  cases,  a  man  upon 
the  service  of  a  subpoena  might  alienate  his  land  and  pre- 
A^ent  the  justice  of  the  court.  Its  decrees  might  be  wholly 
evaded.  '  In  this  very  case  the  trustee  had  been  charged 
with  a  gross  breach  of  his  trust  and  has  been  enjoined  by 
the  process  of  the  court  six  months  before  the  sale  in  ques- 
tion from  any  further  sales.  If  his  subsequent  sales  are 
to  be  held  valid,  what  temptation  is  held  out  to  waste 
the  trust  property  and  destroy  all  the  hopes  and  interests 
of  the  ceduique  trust  f  A  suit  in  chancery  is  in  such  cases 
necessarily  tedious  and  expensive,  and  years  may  elapse,  as 
in  this  case,  before  the  suit  can  be  brought  to  a  final  con- 
olasion.  If  the  property  is  to  remain  all  this  time  subject 
to  his  disposition,  in  spite  of  the  efforts  of  the  court  to  pre- 
vent it,  the  rights  of  that  helpless  portion  of  the  oommu- 
oity  whose  property  is  most  frequently  held  in  trust  will 
be  put  in  extreme  jeopardy.  To  bring  home  to  every  pur- 
chaser the  charge  of  actual  notice  of  the  suit  must  from 
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the  very  nature  of  the  case  be  in  a  great  degree  imprac- 
ticable.''^ 

The  transfer  to  Miles  was  made  during  the  continuance 
of  and  in  violation  of  an  order  of  injunction  of  the  district 
court  Under  our  Code,  Miles  was  charged  with  notice  of 
the  action  and  took  the  conveyance  subject  to  the  decision 
in  the  state  court  of  the  case  of  Littie  v.  OUes,  and  as  that 
was  decided  adversely  to  him  he  is  bound  by  that  decree. 
The  plaintiffs  in  error  have  no  greater  rightp  than  were 
possessed  by  Mile5«,  aii<l  have  no  title  to  the  property  in 
controversy.  Tlie  judgment  of  the  district  court  is  right 
and  is 

Affirmed. 
The  other  judges  concur. 


W    568 
61     17 

^8671  Shickle  H.  &  H.  Iron  Co.,  cross-appeli.ees,  v.  Wil- 

j.AKi)  Kent  et  al.,  (^r<)s>-ai»pei.lee8;   Crlte  I. 

&   1.  Co.  ET   Af..,  CROSS-APPELLANTS. 

[FihKD  May  18,  1892.] 

1.  Supreme  Court  Praotide:   Cross-appkal  :  Filing  Tkak* 

SCRIPT.  Where  ft  party  Appeals  to  the  supreme  oonrt  ftiid  a 
tranacript  is  iSled  witbiD  the  time  fixed  bj  statute,  the  transcripi 
is  available  to  both  parties,  and  if  a  cross-appeal  is  taken,  mar 
be  used  on  the  hearing  of  such  cross-appeal,  and  the  failure  to 
serve  notice,  required  by  the  rule,  will  not  Justify  tlie  oonrt  iu 
dismissing  the  cross-appeal  upon  the  voluntary  diamiosal  by  the 
appellant  of  his  appeal. 

2.  : :  Failubb  TO  MoYK  FOR  A  New  Trial.    Hieikil- 

ure  of  a  plaintiff  in  error  to  move  for  a  new  trial  in  the  distdot 
court,  while  it  will  prevent  a  review  of  the  proceedings  on  the 
trial,  is  not  ground  to  strike  the  proceedings  in  error  from  the 

files. 


Vol.  34]  JANUARY  TERM,  1892.  569 


Shickit  T.  Kent. 


3.  :  Appeal:  £brob:  Election.      Heldy  That  dq  sufficieut 

Cftose  was  shown  to  Jostify  the  court  in  reqairiog  the  erosis-ap- 
pellant  to  elect  as  to  the  form  of  his  action. 

Motion  to  dismiss  cross-appeal,  quash  bill  of  excep- 
tions, and  compel  an  election. 

J,  R.  Webster^  for  the  motion : 

The  appeal  sought  now  to  be  docketed  here  is  in  no  sense 
a  '^ cross-appeal,"  because  it  does  not  affect  appellants  Kent 
and  Tarr,  {Emerick  v.  Arrmirongy  1  O.,  613;  Ewers  v. 
Rudedge,  4  O.  St.,  210;  Lotm-enz  v.  Penn,  10  W.  L.  J. 
[O.],  75;  Olass  v.  Greathouae,  20  O.,  512;    Hamifton  v. 

Whitney,  19  Neb.,  307.)  An  appellant  may  dismiss  his 
appeal,  notwithstanding  his  adversary  has  also  appealed. 
(Berggren  v.  R.  Co.,  23  Neb.,  620;  Latham's  AppecU,  9 
Wall.   [U.  S.],   145;    Bacon  v.  Lawrence,  26   III.,  63; 

Ooodenow  v.  Pen-y,   12  la.,  360;    FaJl  River  R.  Co.  v. 

Chase,  126  Mass.,  ^83.)  Appeal  is  not  a  common  law, 
but  a  statutory  remaly,  and  the  statute  mu.st  be  strictly 
complied  witli.  {State  v.  Meeker,  19  Neb.,  450;  R.  Co.  v. 

Van  Lusen,  6  Id.,  161 ;  3  Bouvier,  lust.,  70;  Witcox  v. 
Saunders,  4  Neb.,  572.) 

Chas.  OffuU  (John  L.  Webster  with  him),  oontraz 

The  decree  was  an  entirety,  and  filing  the  complete  tran- 
script of  the  record  by  any  one  was  a  filing  by  all  who 
excepted  to  the  decree.  {Wolf  v.  Murphy,  21  Neb.,  472; 
OUrien  v.  Atkinson,  29  Id.,  619;  Hapgood  v.  Ellis,  11  Id., 
131;  Carlow  v.  Aultman,  28  Id.,  675.)  Filing  the  tran- 
script perfected  the  appenl.  {Gifford  v.  R.  Co.,  20  Neb., 
542;  R.  V.  R.  Co.  v.  Linn,  15  Id.,  234;  Schuyler  v. 
Hanna,  28  Id.,  601;  Benson  v.  Michael,  29  Id.,  131.) 
As  to  the  |>etition  in  error:  Smith  v.  Oibson,  25  Neb.,  514 ; 
WhUe  «.  Blum,  4  Id.,  567 ;  Cook,  Stockholders,  sec.  124; 
Parker  r.  Qmrtnay^  28  Neb.,  606.     A  bill  of  exceptions 
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will  never  be  quashed  for  want  of  motion  for  new  trial. 
{Phoenix  Ins.  Oo.  v.  Beculinger,  28  Neb.,  587 ;  Bradford 
V.  Higgins,  31  Id.,  192;  SooU  v.  Waldeek,  11  Id.,  526; 
Donovan  v.  Sherwin^  16  Id.^  130;  Seward  v.  KUnekj  30 
Id.,  775.) 

Maxwell,  Ch.  J. 

This  case  is  sabmitted  on  a  motion  as  follows: 

''Now  comes  Willard  Kent  and  Horace  O.  H.  Tarr, 
oopartners  as  Willard  Kent  &  Co.,  John  Lanbam  and  Jo- 
seph B.  Webster,  Bothen  &  Rodemaker,  and  Z.  Waterman 
and  move  the  court: 

''First — To  dismiss  the  appeal  claimed  to  be  taken  hy 
Crete  Improvement  &  Investment  Company,  Johnson  & 
Stevens,  John  B.  Johnson  and  George  D.  Stevens,  for  the 
following  reasons: 

''1.  Because  they  did  not,  on  or  prior  to  July  14, 1891, 
nor  within  six  months  prior  to  January  14,  1891,  docket 
their  appeal  in  this  court  as  required  by  law. 

''2.  Because  they  did  not,  within  the  said  ])eriod  of  six 
months  after  the  decree,  file  any  transcript  of  the  record 
in  this  court.  • 

''3.  Because  they  did  not,  within  said  period  of  six 
months,  issue  any  notice  of  appeal  herein. 

<' Second— The  said  Willard  Kent  and  Horace  G.  H. 
Tarr,  oopartners  as  Willard  Kent  &  Co.,  Lan  ham  &  Web- 
ster, Bothen  &  Rodemaker,  and  Z.  Waterman  further  move 
the  court  to  strike  from  the  files  of  this  court  in  the  pro- 
ceedings had  and  taken  by  petition  in  error  by  said  Crete 
Improvement  &,  Investment  Company,  Johnson  &  Stevens, 
plaintiffs  in  error,  the  bill  of  exceptions  of  the  evidence 
heard  in  the  district  court  upon  the  following  grounds: 

''  1.  That  said  Crete  Improvement  &  investment  Com- 
pany, Johnson  &  Stevens,  made  no  motion  for  new  trial  io 
the  district  court,  and  the  bill  of  exceptions  is,  in  this  coort, 
therefore,  impertinent  and  not  subject  to  review. 
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"2,  Because  said  bill  of  exceptions  was  not  served  upon 
John  Hawke,  the  defendant  in  error,  nor  on  his  counsel, 
he  being  one  of  the  parties  in  the  district  court,  and  the  evi- 
dence cannot  be  reviewed  as  to  him,  and  therefore  cannot 
be  reviewed  as  to  any  of  the  defendants. 

''Third — The  defendants  joining  in  this  motion  further 
move  the  court  to  require  said  Ciete  Improvement  &  In- 
vestment Company,  Johnson  &  Stevens,  to  elect  in  which 
manner  they  will  proceed,  whether  tliey  will  stand  upon 
and  proceed  in  error,  or  whether  they  will  stand  upon  and 
proceed  under  their  claim  of  appeal,  for  the  following  rea- 
sons: 

^'1.  That  a  proceeding  in  error  is  a  distinct  action,  orig- 
inating in  this  court,  and  is  not  the  action  brought  in  the 
<Jistrict  court,  and  an  appeal  is  a  further  step  in  the  same 
action  brought  in  the  district  court,  so  that  said  Crete  Im- 
provement &  Investment  Company,  Johnson  &  Stevens, 
vex  and  harass  these  defendants  with  two  distinct  actions 
and  proceedings,  one  at  law  in  error,  and  claim  also  to  have 
pending  the  former  action  in  equity  on  appeal,  both  prose- 
<?uted  at  the  same  time  of  and  concerning  the  same  contro- 
versy. 

**  2.  Unless  said  Crete  Improvement  &  Investment  Com- 
pany, Johnson  &  Stevens,  do  elect,  these  defendants  move 
the  court  that  both  proceedings  be  struck  from  the  docket 
and  dismissed  at  their  costs.'' 

There  are  three  points  contained  in  the  motion  :  First,  to 
dismiss  the  appeal  for  the  reasons  stated ;  second,  to  dismiss 
the  proceedings  in  error,  and  third,  to  require  the  appellants 
to  elect,  etc.  The  question  presented  in  the  first  ground  of 
the  motion  is  this:  May  a  party  in  an  action,  who  has 
taken  a  cross-appeal,  avail  himself  of  the  transcript  of  the 
appellant?  The  question  has  been  decided  by  this  court  a 
number  of  times,  and  always  in  the  affirmative.  In  Tay^ 
lor  V.  Courtnay,  15  Neb.,  190,  the  action  was  brought  by 
Courtnay  to  recover  the  possession  of  lot  18  in  block  56, 
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in  the  city  of  Linooln.  Mauniiig,  a  former  owner,  was  per- 
mitted to  intervene.  On  the  trial  a  decree  was  rendeml 
in  favor  of  the  defendant.  The  plaintiff  appealed,  and  it 
was  held  that  the  interests  of  the  parties  were  so  joined 
together  that  the  appeal  of  Taylor  brought  the  case  up  as 
to  Manning.  This  phase  of  the  case  is  not  referred  to  in 
the  opinion,  because  it  was  settled  on  a  preliminary  hearing. 
In  U.  P.  Ry.  V.  Marston,  22  Neb.,  721,  a  transcript  was 
filed  by  the  appellee  within  thirty  days,  and  it  was  held 
that  the  court  thereby  acquired  jurisdiction,  and  the  same 
rule  was  applied  in  Johnson  v.  Van  Cleve,  23  Neb.,  660. 
In  R.  V.  R.  Co.  V.  Linn,  16  Neb.,  234,  it  was  held  that 
where  each  party  appealed  to  the  district  court,  a  motion  by 
the  defendant  to  dismiss  the  plaintiff's  appeal  for  want  of 
notice  thereof  would  be  overruled.  In  the  late  case  of 
Reynolds  v.  Dietz,  ante,  p.  266,  it  was  held  that  where 
the  interests  of  all  the  parties  were  so  connected  that  the 
appeal  brought  up  the  whole  case,  the  failure  to  serve  the 
bill  of  exceptions  upon  the  several  defendants  so  that 
no  nnfair  means  had  been  resorted  to,  to  obtain  the  same, 
was  not  sufficient  cause  for  quashing  the  bill  of  exo^p 
tions. 

Second — In  an  action  at  law,  in  order  to  obtain  a  review 
of  the  proceedings  on  the  trial,  it  is  necessary  that  a  mo- 
tion for  a  new  trial  be  filed  and  overruled.  There  may  be 
material  defects  in  the  pleadings,  however,  which  may  be 
taken  advantage  of  without  such  motion  and  thus  all  the 
relief  desired  obtained.  The  court  will  not  therefore  dis- 
miss the  proceedings  in  error  because  of  the  failure  to  file 
such  motion. 

Third — We  do  not  understand  that  the  mere  filing  of 
assignments  of  error  changes  the  character  of  the  action. 
This,  while  not  necessary,  is  frequently  done  in  equity 
cases  in  order  to  show  the  points  relied  upon.  The  object 
in  both  proceedings  is  to  obtain  a  review  of  the  action  of 
the  trial  court  and  the  correction  of  such  errors  as  mav 
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appear  in  the  record.  It  is  clear  that  this  is  a  cross- 
appeal  and  no  election  is  necessary.  It  is  evident  that  the 
pounds  assigned  were  not  well  taken  and  the  motion  is 

Overruled. 
The  other  judges  concur. 


John  Wilson  v.  J.  E.  Shfpman. 

« 

(Filed  May  18,  1892.] 

1.  Summons:  Returjn:  Contbadiotion.     The  retnrn  of  ui  offi- 

cer on  a  sDmmoDs,  that  he  had  penonalljr  served  a  copy  of  the 
same  on  the  defendants,  may  be  contradicted  and  disproved  by 
the  defendant;  bnt  it  must  be  clear  from  the  evidence  and  cir- 
cumstances thatr  the  retnm  is  antrne,  otherwise  it  is  the  daty  of 
the  court  to  snstain  it 

2.  Judgments:   Injunction.     To  authorize  the  eiyoining  of  a 

judgment  it  must  appear  that  there  is  a  good  deiense  to  the 
merits  and  that  the  judgment  is  contrary  to  equity  and  good 
conscience. 

Ekror  to  the  district  court  for  Buffalo  county.  Tried 
below  before  Hamer,  J. 

Calkins  &  Prattj  for  plaintiff  in  error,  cited,  contending 
that  the  judgment  was  conclusive  and  could  not  be  attacked 
collaterally:  Johnson  v,  Jonea^  2  Neb.,  133;  Keybers  v. 
MeQmber,  67  Cal.,  395;  Michels  v.  Stork,  62  Midi.,  260; 
Lees  V.  Wetmore^  58  la.,  170;  Gregory  v,  Boviei\  77  Cal., 
121 ;  MeOwrdy  v,  Baughman,  43  O.,  78;  Cumberland  Co. 
V.  Boyd,  113  Pa.  St.,  62. 

iZ.  A.  Moorej  contra,  cited,  as  to  contradicting  the  re- 
turn: MoRoberts  v.  Lyon,  44  N.  W.  Rep.  [Mich.],  163; 
Michds  V.  Stork,  62  Mich.,  260;  Starbuck  v.  Murray,  5 
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Wend.  [N.  Y.],  148;  Culver's  Appeal^  48  Conn.,  165; 
Cooper  V.  Sunderlandy  3  la.,  114;  Mastin  r.  (?ray,  19 
Kan.,  458;  Harlow  v.  Pike,  3  Greenl.  [Me.],  438;  Ainge 
V.  Corby f  70  Mo.,  257 ;  Bigelow  v.  Steams,  19  Johns. 
[N.  Y.],  39;  Barber  v.  Winslow,  12  Wend.  [N.  Y.],  102; 
PeopUv.  Cassels,  5  Hill  [N.  Y.],  164. 

Maxwell,  Ch.  J. 

This  is  an  action  to  enjoin  a  judgment  of  a  justice  of 
the  peace.     The  court  below  found  that  there  had  been  no 
personal  service  on  the  defendant  and  enjoined  the  judg- 
ment.     It  appears  from  the  record  that   in   December, 
1888,  Moore  &  Shipman   were  engaged  in  business  on 
North  Sixteenth  street  in   the  city  of  Omaha;  that  this 
store  was  in  charge  of  Miss  Allen;  that  on  the  8th  of  that 
month  a  bill  for  merchandise  for  the  sum  of  $227.59,  fur- 
nished by  O.  B.  Tennis  &  Co.,  was  presented  to  Moore  & 
Shipman  at  their  place  of  business;  that  no  objection  was 
made  to  the  bill  itself,  but  it  was  claimed  by  Mr.  Moore 
that  time  had  been  given  for  a  part  of  the  daim,  and, 
therefore,  he  refused  to  pay  the  same.     He*  then  drew  a 
check  in  the  name  of  Moore  &  Shipman  in  favor  of  him- 
self for  the  sum  of  |69.85,  and,  with  a  Mr.  Robertson, 
who  had  the  claim  for  collection,  went  to  the  bank  and 
drew  that  sum  and  paid  the  same;  that  Mr.  Robertson 
notified  Moore  &  Shipman  that  he  understood  the  entire 
claim  to  be  due  and   that  he  would  bring  suit  for  the 
remainder.     There  seems  to  have  been  an  agreement  that 
they  would  accept  service.     Mr.  Robertson  thereupon  be- 
gan   an    action    for    the    balance   of   the    account  and 
took  the  summons  to  the  store  of  Moore  and  Shipman 
and  began  to  write  an  acceptance  of  service  on  the  sam- 
mons,  when   in   consequence   of  some   statement  of  Mr. 
Moore   he  was   induced   to  call   an  officer  to  serve  the 
summons.     He  found  a  constable  at  the  door  of  the  store 
and  handed  him  the  summons  to  serve,  both  Moore  and 
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Siiipman  beiug  tbeo  in  the  store.  Tiie  oonstable  testifies 
that  he  went  immediatelj  into  the  store  and  served  the  sum* 
mons,  and  his  return  on  the  same  is  in  due  form.  On  the 
return  day  of  the  summons  Moore  and  Shipman  failed  to 
appear,  and  the  justice  rendered  judgment  against  them 
for  the  sum  of  $158  and  costs.  A  transcript  of  the  judg- 
ment was  then  filed  in  the  district  court  and  an  execution 
issued  thereoDy  which  was  levied  upon  certain  real  estate 
of  Shipman,  who  thereupon  brought  this  action  to  enjoin 
the  judgment  upon  the  sole  ground  that  he  had  not  been 
served  with  summons.  It  may  be  conceded  that  the  ju- 
risdictional facts  alleged  in  the  record  of  a  judgment  of  a 
court  of  inferior  jurisdiction  may  be  controverted.  {Fiist 
NaiL  Bank  of  New  Baven  v.  BcUeom,  35  Conn.,  351 ;  Oul^ 
ver^8  Appeal^  48  Id.,  165;  Cooper  v.  Sunderland^  3  la., 
114;  ikUlady  v.  BainhiUy  29  Id.^  566;  Maaiin  v.  Dun- 
can [Gray],  19  Kan.,  458,  annotated  in  17  Am.  Law.  Reg., 
U.  S.,  664 ;  Harlow  v.  Pike,  3  Greenl.  [Me.],  438 ;  Ainge  t?. 
Cbrfcy,  70  Mo.,  257 ;  Bigelow  v.  Steams,  19  Johns.  [N.  Y.], 
39;  People  v.  OumelU,  5  Hill  [N.  Y.],  164;  Barber  v. 
Winelow,  12  Wend.  [N.  Y.],  102;  Relyea  v.  Ramsay, 
2  Id.,  602;  Porter  v.  Bronson,  29  How.  Pr.  [N.  Y.], 
292;  Adams  v.  Saratoga  A  W.  R.  Co.,  10  N.  Y..  328; 
12  Am.  &  Eng.  Ency.  of  Law,  148c.) 

In  a  proper  case  a  judgment  will  be  enjoined  where  it 
was  rendered  against  a  defendant  without  service  of  pro- 
cess. (10  Am.  Ency.  of  Law,  902.)  In  the  case  at  bar, 
however,  the  evidence  of  want  of  service  is  not  suflScient 
to  overcome  the  return  of  the  officer,  corroborated  as  it 
is,  by  circumstances.  Thus  it  is  clearly  shown  that  both 
of  the  parties  were  in  the  store  when  the  officer  entered, 
and  thus  the  opportunity  of  service  was  had,  and  the  re- 
turn of  service  made  with  a  charge  presumably  for  two 
copies  of  the  summons.  The  officer  also  was  a  witness 
and  testified  in  this  case  that  he  served  the  summons  upon 
both  defendants.     To  offset  this  we  have  the  testimony  of 
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Sliipoiaii,  that  service  was  not  tuade^  and  of  Moore,  tliat 
it  was  not  made  in  his  presence.  Upon  tbia  testimony, 
considering  all  the  circumstances,  we  do  not  think  snf 
ficient  is  shown  to  justify  the  court  in  holding  that  there 
was  no  service.  ^ 

But  there  is  another  reason  why  the  judgment  should  be 
reversed.  The  principal  object  of  vacating  a  judgment  is 
to  permit  an  opportunity  for  a  full  examination  of  the 
matters  in  controversy;  therefore,  if  the  defendant  ask  to 
have  a  judgment  against  him  set  aside,  he  must  allege,  and 
if  necessary  prove,  that  he  has  a  valid  defense  to  the  action. 
In  Gerrish  v.  Hunt,  66  la.,  682  [24  N.  W.  Rep.,  276]»  it 
is  said:  ''This  relief  (by  injunction)  will  not  be  granted  if 
it  appear  that  the  party  holding  such  void  judgment  has  a 
valid  daim  whereon  it  was  rendered,  to  which  there  is  no 
defense.  The  general  principle  underlying  the  jurisdic- 
tion is  that  it  must  be  against  conscience  to  execute  the 
judgment  sought  to  be  enjoined.  Therefore,  if  there  is  no 
evidence  of  a  defense  on  the  merits,  or  that  the  judgment 
is  contrary  to  equity  and  good  conscience,  it  will  not  be 
enjoined.  (High  on  Inj.,  sec.  86 ;  AbUman  v.  Roth,  1 2  Wis., 
90.)  No  defense  is  either  alleged  or  proved  in  this  case. 
The  judgment  is  therefore  reversed  and  the  action 

Dismissed. 
The  other  judges  concur. 


Raymond  Bros.  &  Co.  v.  T.  H.  Miller  et  au 

[PiLBD  May  18»  1883.] 

Instructions.  He/d,  That  an  iostraction,  Mt  out  In  tb^  opinion, 
should  hsTo  been  given,  and  that  the  court  erred  in  its  inatroe- 
tiona. 
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Error  to  the  district  court  for  Saline  county.  Tried 
l)elow  before  Morris,  J. 

CbmwA  <fe  libbdSt  and  G.  M,  Lambeiiaon,  for  plaintiff 
in  error,  dted:  Jones,  Chat.  Mtgs.,  sees.  492,  496,  801 , 
803;  Pecker  v.  Silsbi/,  123  Mass.,  108;  Dwight  v.  Lumber 
Cd.y  36  N.  W.  E^p.  [Mich.],  752;  Clapp  v.  CampbeU,  124 
Mas8.,  50 ;  Landon  v.  Emmonnj  97  Id.,  37 ;  Rugga  r.  Barnes, 
2  Cush.  [Mass.].  591  ;  Earl  v.  Bureh,  21  Neb.,  709;  Har- 
ris V,  Lynn,  25  Kan.,  281 ;  Campbell  v,  Wheeler,  69  la., 
588;  Wylder  v.  Oraiie,  53  III.,  490. 

F.  L  Foss,  and  George  H.  Hastings,  contra,  cited :  Lin- 
inger  r.  Herron,  18  Neb.,  450;  Id.,  23  Id,,  197;  Jones, 
Chat.  Mtgs.,  sec.  436 ;  Charter  v,  Stevens,  3  Denio  [N. 
Y.],  35;  Morris  Canal  &  Banking  Co,  v.  Fisher,  1  Stockt 
[N.  J.],  667;  Same  v.  Leiois,  1  Beas.  [N.  J.],  323;  Free- 
man V,  Freeman,  17  N.  J.  Eq.,  47;  Bird  v.  Davis,  14  Id., 
468;  Forbes  v.  Parker,  16  Pick.  [Mass.],  462;  Welch  v. 
Whittemore,  25  Me.,  86;  Googins  v.  Gihnore,  74  Am.  Dec. 
[Me.],  472 ;  McConnellv.  Leighton,  74  Me.,  415,  and  cases; 
PraU  V.  StUes,  17  How.  Pr.  [N.  Y.],  221 ;  Haskins  v. 
KeUy,  4  Abb.  Pr,  N.  8.  [N.  Y.],  73 ;  Stoddard  v.  Denni- 
^on,  7  Id.,  315;  Coe  v.  Cassidy,  72  N.  Y.,  138;  Atkins  v. 
Hosley,  3  T.  &  C.  [N,  Y.],  326. 

Maxwell,  Ch,  J. 

The  defendants  in  error  are  second  mortgagees  of  a 
stock  of  general  merchandise  in  the  city  of  Crete  and 
brought  an  action  against  the  plaintifib  in  error,  who  were 
the  first  mortgagees  of  said  property,  to  recover  the  sum  of 
$2,609.43,  and  on  the  trial  of  the  cause  the  jury  returned  a 
verdict  in  favor  of  the  defendants  in  error  for  the  sum  of 
$815.48,  upon  which  judgment  was  rendered. 

The  chattel  mortgage  under  which  the  plaintiffs  in  error 
claim  title  is  as  follows: 
40 
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''Know  all  men  by  these  presents, that  Pronger  &  Clarey, 
of  the  county  of  Saline  and  stateof  Nebraska,  in  consider- 
ation of  the  sum  of  twenty-nine  hundred  and  forty-seven 
dollars  to  me  in  hand  paid  by  Raymond  Bros.  &  Ck>.,  of 
Linoolo,  Nebraska,  (mrty  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  have  bargained  and  sold, 
and  by  these  presents  do  grant  and  convey^  unto  the  said 
party  of  the  second  part,  his  heira  and'  assigns,  etc,  Uie 
following  goods,  chattels,  and  property,  to-wit :  The  entire 
stock  of  goods,  wares,  and  merchandise,  consisting  of  dry 
goods,  groceries,  clothing,  queeusware,  wooden  and  willow 
ware,  boots  and  shoes,  hats  and  caps,  notions,  glassware, 
tobacco  and  cigars,  four  glass  show-cases,  one  office  desk, 
one  hard  coal  stove,  refrigerator,  ninety  feet  of  non-explo- 
sive lamps,  three  sets  of  counter  scales,  four  twine  holders, 
one  dry  goods  displayer,  one  broom  displayer,  one  oil  tank 
(100  gallon),  and  all  other  fixtures  and  appliances  used  in 
the  business  of  said  Pronger  &  Clarey,  all  contained  in  a 
certain  brick  building,  and  the  cellar  of  the  same,  situated 
on  lot  17,  block  143,  in  the  city  of  Crete,  Saline  county , 
Nebraska. 

''The  above  descril)ed  chattels  are  now  in  my  possession, 
are  owned  by  me,  and  free  from  incumbrances  in  all  respects : 

''  To  have  and  to  hold  the  same  forever;  and  I,  the  said 
party  of  the  first  part,  will  forever  warrant  and  defend  the 
same  against  all  persons  whomsoever;  upon  condition^ 
however,  that  if  the  said  Pronger  &  Clarey  shall  pay  to 
the  said  Raymond  Bros.  &  Co.,  his  heirs,  assigns,  eta,  hh 
certain  promissory  note  dated  July  24, 1888,  and  described 
as  follows,  to-wit:  One  for  twenty-nine  hundred  and  forty- 
seven  dollars,  payable  one  day  after  date,  with  interest  at 
the  rate  of  ten  per  cent  per  annum  from  date,  according  to 
the  tenor  thereof,  then  these  presents  to  be  void,  otherwise 
in  full  force  and  effect  And  I,  the  said  Pronger  &  Clarey. 
do  herel)y  covenant  and  agree  to  and  with  the  said  Ray- 
mond Bros.  &  Co.  that  in  oase  of  default  made  in  the  pay- 
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ment  of  the  above  mentioned  promissory  note,  or  any  part 
of  it,  or  in  case  of  my  attempting  to  dispose  of  or  remove 
from  said  connty  of  Saline  the  aforesaid  goods  and  chattels, 
or  any  part  thereof,  or  if  at  any  time  the  said  mortgagee, 
or  his  assigns,  should  feel  unsafe  or  insecure,  then,  and. 
in  that  case,  it  shall  be  lawful  for  the  said  mortgagee, 
or  his  assigns,  by  himself  or  agent,  to  take  immediate 
possession  of  said  goods  and  chattels  wherever  found,  the 
possession  of  these  presents  being  his  sufficient  author- 
ity therefor,  and  to  sell  the  same  at  public  an(!tion  or  pri- 
vate sale,  or  so  much  thereof  as  shall  be  sufficient  to  pay 
the  amount  due  or  to  become  due,  as  the  case  may  be,  with 
all  reasonable  costs  pertaining  to  the  taking,  keeping,  ad- 
vertising, and  selling  of  said  property,  together  with  the 
sum  of  $  as  liquidated  damages  for  non-fulfillment  of 

contract,  the  money  remaining,  after  paying  said  sums,  if 
any,  to  be  paid  on  demand  to  the  said  party  of  the  first  part. 

•'We  hereby  waive  the  required  notice  of  sale  by  adver- 
tising and  agree  to  give  possession  of  the  above  stock  to 
said  mortgagees  at  once. 

**  Witness  my  hand  and  seal,  this  24th  day  of  July,  1888. 

"Alt  alterations  or  changes  above  before  execution. 

"  PrONGER  &  Cl-AREY. 

"J.  T.  Pronger. 

**  Jab.  p.  Clarby. 
'*  Witness : 

"  Frank  Coleman. 

"  L.  H.  Dennon." 

The  principal  contention  is  that  the  plaintiffs  in  error 
sold  the  goods  at  private  sale  and  for  an  inadequate  price. 

The  testimony  tends  to  show  that  the  mortgagors  had 
been  in  business  for  several  years;  that  a  part  of  the  goods 
at  least  were  somewhat  shop  worn  and  out  of  date. 

The  court,  however,  refused  to  give  the  following  in- 
stmctioD:  ''You  are  instructed  that  the  jury,  in  arriving 
at  a  conclusion  as  to  the  fair  and  reasonable  value  of  the 
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goods  covered  by  the  mortgages  in  queBtioD,  should  con- 
sider the  circumstances  under  which  they  were  sold ;  the 
fact  that  they  were  forced  on  the  market;  whether  there 
was  a  demand  for  the  goods ;  the  character  of  the  same, 
whether  shelf  and  time  worn,  whether  in  or  out  of  style  or 
season;  the  time  of  year  when  sold;  and  if  you  find  that 
such  sale  was  made  in  good  faith,  without  intent  to  sacrifice 
and  slaughter  the  same,  and  the  price  realized  was,  nnder 
all  the  circumstances  attending  the  case,  a  fair  and  reason- 
able one,  then  your  verdict  should  be  for  the  defendants." 
This  in  our  view  should  have  been  given,  with  the  excep- 
tion of  the  direction  to  find  for  the  defendants,  as  the 
right  to  so  find  must  in  any  event  be  determined  from  the 
evidence  as  to  the  value  of  the  goods  taken  by  the  plaintifis 
in  error.  The  instruction  therefore  was  too  broad  and  the 
court  did  not  err  in  refusing  to  give  the  same. 

The  court  also  gave  the  following : 

** Thirteenth — If  you  shall  find  that  the  plaintifis  were 
bimafide  mortgagees  of  this  stock  of  goods  subsequent  and 
inferior  to  the  defendants,  and  the  defendants  were  aware 
of  tlie  claim  of  the  plaintifis,  and  you  shall  not  find  that 
the  plaintiff's  herein  agreed  and  consented  to  defendants^ 
t^elling  the  stock  in  question  at  private  sale,  and  you  further 
lind  that  the  defendants  did  take  possession  of  the  personal 
f  )roperty  in  question  and  sold  the  same  in  any  other  man- 
ner than  that  prescribed  by  the  statutes  read  to  you,  then 
they  are  required  to  account  to  these  plaintiffs  for  the  full 
market  value  of  that  stock  of  goods  at  the  time  they  so  took 
possession  of  said  goods  and  sold  or  otherwise  disposed  of 
the  same. 

**  Fourteenth — ^The  full  market  value  of  such  stock  of 
goods  and  merchandise  you  can  only  ascertain  by  the  testi- 
mony of  witnesses,  of  the  value  of  whose  testimony  yoa 
are  the  sole  judges. 

''Fifteenth — ^If  you,  from  the  evidence,  find  fiir  the 
plaintifis,  then  from  the  evidence  you  should  determine  the 
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full  market  value  of  the  stock  of  goods  and  merchandise  of 
Pronger  &  Clarej,  at  Crete,  at  or  about  the  25th  daj  of 
July,  A.  D.  1888,  and  from  this  amount  you  should  de- 
duct the  amount  of  the  defendants'  mortgage,  and  the  bal- 
ance would  be  the  amount  the  plaintiffs  would  be  entitled  to 
recover,  together  with  seven  per  cent  thereon  from  the  25th 
day  of  July,  A.  D.  1889,  to  the  first  day  of  this  term  of 
court,  to- wit,  October  14,  1889." 

Under  these  instructions  nothing  could  be  allowed  for  ex- 
penses in  making  the  sale.  The  testimony  tends  to  show 
that  in  order  to  obtain  a  mortgage  the  plaintiff  had  as- 
sumed a  large  amount  of  the  debts  of  Pronger  &  Clarey ; 
and,  so  far  as  appears,  all  parties  acted  in  good  faith.  Such 
being  the  case,  we  think  a  reasonable  amount  should  have 
been  allowed  the  plaintiffs  for  conducting  the  sale,  and  the 
jury  should  have  been  so  instructed.  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed  ani^  remanded* 
The  other  judges  concur. 


In  re  Fuller. 


84   681.    . 

464481 


[Filed  May  18,  18»2.] 

1.  Penitentiary  Imprisonment:    Term   Dates  From  Sen- 

tence. Under  sectioD  518  of  the  Criminal  Code  the  term  of 
imprisonment  of  one  sentenced  to  the  penitentiary  dates  from 
the  sentence  and  not  from  the  delivery  of  the  prisoner  to  the 
warden  of  the  penitentiary. 

2.  :  Under  the**  Good  Tims  Act,"  where  the  sentence  dof» 

not  exceed  two  years,  and  no  charges  are  refcistered  against  th» 
prisoner,  he  is  entitled  to  a  deduction  of  one-sixth  of  the  term 
of  imprisonment,  vis.,  two  months  for  the  first  and  second  years, 
and  in  the  same  proportion  for  Iractional  parts  thereof. 
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Original  application  for  a  writ  of  habeas  carpus. 
Reese  &  OJkeson^  for  petitioner. 

Maxwell,  Ch.  J. 

The  relator  presents  a  petition  for  a  writ  of  habeas  car-- 
pus  as  follows : 

"  That  he  is  unlawfully  deprived  of  his  liberty  by  Dan 
Hopkins,  the  warden  of  the  state  penitentiary  in  the  county 
of  Lancaster,  in  this  state,  and  allies  the  facts  in  r^ard 
to  such  detention  to  be:  That  on  the  8th  day  of  May, 
A.  D.  1890,  in  a  cause  then  {lending  in  the  district  court  of 
Lancaster  county,  Nebraska,  wherein  the  state  of  Nebraska 
prosecuted  your  petitioner  upon  an  information  for  the 
crime  of  forging  a  check  for  the  payment  of  the  sum  of 
$15,  and  wherein  the  state  of  Nebraska  was  plaintiff  and 
your  petitioner  was  defendant,  the  said  state  recovered  a 
judgment  of  conviction  against  your  petitioner,  by  which 
it  was  adjudged  that  your  petitioner  should  be  confined  in 
the  state  ])enitentiary  at  hard  labor  for  the  term  of  four- 
teen months,  and  that  sentence  was  pronounced  against 
iiim  on  said  day  by  said  court,  your  petitioner  being  then 
and  on  said  day,  and  at  said  time,  personally  present  in 
said  court,  and  its  officer,  the  sheriff  of  said  Lancaster 
county,  and  that  he  has  ever  since  said  time  been  deprived 
of  his  liberty  and  confined  in  prison  by  virtue  of  said 
judgment  and  sentence;  that  said  judgment  and  sentence 
was  rendered  and  imposed  upon  him  upon  his  plea  of 
guilty  to  said  charge,  and  the  saiil  sentence  has  never  been 
stayed  nor  suspended,  nor  has  the  full  operation  thereof 
ever  been  impeded  or  interfered  with  by  any  act  or  pro- 
curement of  your  petitioner ;  that  by  the  law  of  this  state 
your  petitioner  has,  on  account  of  his  good  behavior  and 
meritorious  conduct  while  in  said  prison,  been,  and  is  en- 
titled to,  and  is  credited  with  a  commutation  of  time  and 
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which  has  been  duly  allowed  to  him  by  the- proper  officers 
of  said  peniteDtiary;  that  he  has  performed  in  a  faithful 
manner  the  duties  assigned  to  him  in  an  orderly  and  peace- 
able manner;  that  he  has  no  infraction  of  the  rules  or 
regulations  of  the  penitentiary  or  laws  of  the  state  recorded 
against  him,  and  is  credited  with  a  diminution  of  time 
from  his  sentence  of  two  months  and  ten  days,  thus  re- 
ducing his  time  of  .service  during  which  he  can  l)e  lawfully 
held  in  said  prison  to  eleven  months  and  twenty  days^  and 
on  the  28th  day  of  April,  1891,  which  time  has  long  since 
€lai)set1,  his  term  of  imprisonment  expired,  and  your  peti- 
tioner has  long  since,  to-wit,  on  tiie  said  28th  day  of 
April,  1891,  fully  served  the  sentence  imposed  upon  him 
l)y  the  judgment  of  said  court,  and  said  term  of  imprison- 
ment has  completely  expired  and  he  is  entitled  to  his 
liberty,  yet  he  is,  and  has  l)een  since  said  28th  day  of 
April,  1891,  unlawfully  imprisoned  and  deprived  of  his 
liberty  by  tiie  said  warden.  Your  petitioner  alleges  that 
the  reason  assigned  for  his  said  unlawful  detention  by  said 
warden  is  based  upon  the  following  facts,  to-wit:  Not- 
M  ithstanding  your  petitioner  was  sentenced  to  said  term  of 
imprisonment  on  the  8tii  day  of  May,  1890,  as  is  shown 
by  a  duly  certified  copy  of  said  judgment  and  sentence 
which  is  hereto  attached,  marked  Exhibit  'A '  and  '  B,'  and 
made  a  pait  hereof,  and  the  commitment  was  issued  on  that 
day,  a  copy  of  which  is  hereto  attached  and  marked  '  B,' 
and  made  a  part  thereof,  and  that  the  term  of  imprison- 
ment in  execution  of  said  sentence  began  to  run  on  said 
iliiy^  yet  the  sheriff  and  keeper  of  the  county  jail  of  Lan- 
oaster  county,  without  the  consent,  procurement,  fault,  fraud, 
or  wrong  of  your  petitioner,  placed  him  in  close  confine- 
ment in  the  jail  and  the  cell  thereof,  and  so  kept  him  in  said 
dose  confinement,  under  and  by  virtue  of  said  sentence, 
and  under  no  other  warrant,  commitment,  or  authority, 
until  the  7th  day  of  June,  1890,  liefore  delivering  him 
into  the  actual  custody  of  said  warden  within  the  walls  of 
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the  said  peniteutiary,  notwithstanding  this  said  jail  where 
your  petitioner  was,  was  within  two  miles  of  the  said  peni- 
tentiary, and  for  that  reason  the  said  warden  of  the  peni- 
tentiary, without  the  consent  of  your  petitioner,  proposes  to, 
and  unless  your  petitioner  is  released  by  the  judgment  of 
this  court  will,  confine  your  petitioner  for  the  full  time  of 
eleven  months  and  twenty  days  from  and  after  the  said  7th 
day  of  June,  1891.  Your  petitioner  submits  that  since  the 
said  8th  day  of  May,  1891,  he  has  been  so  confined  and 
deprived  of  his  liberty  by  virtue  of  the  said  judgment  ami 
sentence  alone,  and  by  no  other  warrant,  commitment,  or 
authority,  and  that  the  sheriff  has  no  jurisdiction,  right,  or 
authority  to  extend  the  term  of  your  petitioner's  imprison- 
ment under  said  judgment  and  sentence,  for  one  month  or 
any  length  of  time,  by  imprisoning  him  in  said  jail,  or  in 
any  other  place  or  manner.  Copies  of  the  certificate  of 
said  warden  of  the  penitentiary  certifying  to  the  commuta- 
tion of  time  and  diminution  of  sentence,  as  well  as  his 
receipt  of  the  body  of  your  petitioner,  are  hereto  attache<l 
marked  Exhibit  'C  and  ^D,'  and  made  a  part  heret>f. 
Your  petitioner  further  prays  that  a  writ  of  habeas  corptis 
may  be  issued  and  that  he  may  be  discharged  from  said 
unlawful  imprisonment." 

The  petition  is  accompanied  by  exhibits  showing  that 
the  sentence  was  imposed  on  the  8th  day  of  May,  1891, 
for  the  imprisonment  of  the  relator  in  the  penitentiary  for 
fourteen  months,  and  a  certificate  of  the  warden  of  tlie 
penitentiary  that  no  charge  of  misconduct  has  been  sus- 
tained against  the  prisoner. 

Sea  378  of  the  Criminal  Code  provides:  ''The  cost  of 
keeping  and  maintaining  any  prisoner  after  his  conviction 
of  any  offense  punishable  by  imprisonment  in  the  peniten- 
tiary, wherever  he  may  be  kept  and  confined,  shall  be  paid 
by  the  state,  according  to  the  rate  which  may  be  established 
by  law  at  the  time  such  services  may  be  rendered  or  ex- 
penses incurred;  Provided^  T\\e  rate  so  established  shall 
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Dot  be  construed  to  apply  to  any  contract  which  the  gov- 
ernor may  make  for  the  oonflnement  of  convicts  in  the 
penitentiary  of  a  state.'' 

Sec  618  provides  that  ''Every  person  sentenced  to  the 
penitentiary  shall,  within  thirty  days,  and  as  early  as  prao- 
ticable  after  his  sentence,  unless  the  execution  thereof  be 
suspended,  be  conveyed  to  the  penitentiary  of  this  state  by 
the  sheriff  of  the  county  in  which  tiie  conviction  took  place, 
and  shall  there  be  delivered  into  the  custody  of  the  warden 
of  said  penitentiary,  together  with  a  copy  of  the  sentence 
of  the  court  ordering  such  imprisonment,  there  to  be  safely 
kept  until  the  terra  of  his  confinement  shall  have  expired, 
or  he  shall  be  pardoned.  If  the  execution  of  the  isentence 
be  suspended,  and  the  judgment  is  afterwards  affirmed,  the 
defendant  shall  be  conveyed  to  the  penitentiary  within 
thirty  days  after  the  court  shall  direct  the  sentence  to  be 
executed." 

It  will  thus  be  seen  that  the  term  of  imprisonment 
dates  from  the  time  of  sentence,  but  the  officer  has  thirty 
days  in  which  to  deliver  the  prisoner  to  the  warden  of  the 
penitentiary.  Sec.  569  of  the  Criminal  Code  provides: 
'*  That  every  convict  who  is  now  or  who  may  hereafter  be 
confined  in  the  Nebraska  penitentiary,  and  who  shall  have 
no  infraction  of  the  rules  or  regulations  of  the  penitentiary 
or  laws  of  the  state  recorded  against  him,  and  who  per- 
forms in  a  faithftil  manner  the  duties  assigned  to  him  in  an 
orderly  and  peaceable  manner,  shall  be  entitled  to  the  dimi- 
nution of  time  from  his-  sentence  as  appears  in  the  follow- 
ing section,  and  pro  rata  for  any  part  of  a  year  where  the 
sentence  is  for  more  or  less  than  a  year :  Of  two  months 
on  the  first  year ;  of  two  months  on  the  second  year ;  and 
three  months  on  the  third  year ;  of  four  months  on  the 
fourth  year,  and  the  like  diminution  of  time  for  each  suc- 
ceeding year  of  time  of  their  sentence.''  Under  these  pro- 
visions one-sixth  of  the  time  of  sentence  is  to  be  deducted 
from  the  whole  term  when  it  does  not  exc(  ed  two  years 
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and  no  charge  is  reoorded  against  the  prisoner.  His  sen- 
tenoe  therefore  expired  on  the  28th  day  of  April,  1891, 
and  he  is  entitled  to  his  discharge.  The  prisoner  is  there- 
fore discharged. 

Judgment  accordingly. 


Tht:  other  judges  concur. 


I  Maddox  &  Co.  7.  James  Cleary. 

I 

I  [Filed  May  18,  1892.] 


Trial:  Subprisb:  Absence  of  Material  Witnesses.  Iiiana> 
tion  against  certain  non-residents,  the  caoae  being  defended  bj 
a  non-resident  attorney,  it  was  passed  on  the  regular  call  of  the 
docket  in  order  to  make  arrangements  to  take  it  np  at  a  time 
agreed  npon.  On  the  15th  of  May  it  was  agreed  that  the  eise 
should  be  taken  up  on  the  following  Monday,  the  20th,  and  two 
^  letters  to  that  effect  were  written  to  the  non-resident  attorney. 
Afterwards  on  the  same  day  a  telegram  was  sent  to  such  attor- 
ney that  the  case  would  be  reached  on  Saturday,  the  18th.  The 
telegram  was  receired  before  the  letten,  and  the  atioroej, 
acting  npon  the  letters,  was  on  hand  with  his  witnesses  Hondsy 
morning  ready  for  trial,  when  he  learned  that  the  case  bad  been 
taken  np  on  Saturday  and  tried  in  the  absence  of  material  wit- 
nesses for  the  defendants  below.  Held^  Without  attempting  to 
place  blame  on  any  one,  it  was  erident  that  the  conflicting  oom- 
munications  had  prevented  the  defendants  from  being  present 
and  producing  important  evidence  on  the  trial,  and  that  a  new 
trial  would  be  granted. 

Error  to  the  district  court  for  Hall  county.  Tried 
below  before  Harrison,  J. 

Frank  E.  Beemany  for  plaintiff  in  error,  cited,  to  the 
contention  that  a  new  trial  should  have  been  awarded  on 
the  ground  of  surprise,  etc:  Voliand  v.  Wileax,  17  Neb*, 
46;  Leighton  v.  Dixon,  42  Kan.,  618;  Symons  v.  Bun- 


] 
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Tie//,  80  Cal,  330;  Robertson  v.  WHliama,  81  Id.,  268; 
First  Nail.  Bank  v,  Harwlcky  74  la.,  227;  DonneUy  t^ 
McAdams,  13  Atl.  Rep.  [R.  I.],  108 ;  Smith  v,  Rawlings's 
Adm'r,  3  S.  E.  Rep.  [Va.],  238;  Francis  v.  Cox,  33  Cal., 
323;  Hinman  v.  Ilamiltony  53  Wis.,  169;  HwTough  r. 
/////,  2  Atl.  Rep.  [R.  I.],  382;  Reinke  v.  Morse,  10  S.  \V. 
Rep.  [Ky.],  4G8  ;   Gee  r.  MoaSy  68  lo.,  318. 

0.  A.  Abbott,  contra* 

Maxwell,  Cii.  J. 

In  1888  the  plnintiflR^  were  engaged  in  the  mercantile 
bnsiness  in  Kansas,  and  being  desirous  of  changing  thiir 
location  the  senior  member  of  the  firm  went  to  Giand  Isl- 
and and  found  there  a  vacant  store-room  belonging  to  the 
defendant  in  error.  It  is  claimed  on  behalf  of  the  defend- 
ant in  error  that  a  verbal  lease  was  finally  entered  into 
between  the  parties,  by  reason  of  which  the  plaintiffs  in 
error  agreed  to  rent  the  store-room  for  a  year  at  $75  per 
month  and  pay  two  months'  rent  in  advance.  This  action 
is  brought  to  recover  $150  for  the  rent  so  to  be  paid  in 
advance.  The  answer  is,  in  substance,  that  the  plaintiff 
below  agreed  to  expen<l  $500  in  fitting  up  the  building  ac- 
cording to  the  dircK'tions  of  the  defendants  below,  and  that 
he  failed  and  refused  (o  comply  with  his  agreenient;  that 
afterwards  said  lessor  released  said  defendants  from  said 
lease,  and  that  the  sum  of  $150  was  not  due  when  the  action 
was  brought.  On  the  trial  of  the  cause  the  jury  returned 
a  verdict  in  favor  of  the  plaintiff  below  for  the  sum  claimed 
and  judgment  was  entered  thereon.  It  appears  from  the 
testimony  that  the  plain liffs  in  error  were  not  residents  of 
Grand  Island  and  also  that  their  attorney  was  a  non-resi- 
dent of  that  place;  that  there  was  a  desire  on  the  part  of 
the  attorney  of  Clarey  to  accommodate  the  non-resident 
attorney,  hence  the  case  was  passed  when  reached  in  its  reg- 
ular order  to  be  taken  up  at  a  time  agreed  upon;  that  on 
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the  16th  of  May,  1889,  the  attorney  of  the  defendant  in 
error  had  occasion  to  attend  the  dbtrict  court  of  Clay 
county.  Previous  to  his  leaving  home  to  attend  the  Clay 
county  court  it  was  arranged  that  the  case  at  bar  should 
be  taken  up  and  tried  on  the  following  Monday,  May  20, 
and  two  letters  to  that  effect  were  written  by  a  firm  of  at- 
torneys in  Grand  Island,  who  had  been  employed  to  make 
the  arrangement,  to  the  attorney  of  the  plaintiffs  in  error. 
Afterwards,  on  the  same  day,  a  telegram  was  sent  to  said 
attorney  saying  that  the  case  would  be  reached  Saturday 
morning.  After  receiving  the  tel^ram  he  received  one  of 
the  letters,  which  is  very  short,  saying  that  the  case  would 
be  taken  up  on  Monday,  and  the  second  letter,  which  was 
received  next  day,  was  of  a  similar  nature.  The  plaintifls 
in  error  therefore  relied  upon  the  letters,  which,  so  far  as  we 
can  judge,  had  the  appearance  of  being  written  after  the 
telegram  was  sent,  and  were  on  hand  Monday  morning 
ready  for  trial,  when  it  was  found  that  the  trial  had  taken 
place  on  the  previous  Saturday  in  the  absence  of  the  wit- 
nesses with  whom  the  defendant  in  error  claims  to  have 
made  the  contract  and  who  also  denies  the  making  of  the 
same.  Without  attempting  to  locate  the  blame  or  attadi  it 
to  any  one,  it  is  very  evident  that  the  defendant  in  error 
obtained  an  undue  advantage  by  the  trial  on  Saturday  and 
the  plaintiffs  in  error  are  excusable  for  not  appearing  at  that 
time.  As  there  must  be  a  new  trial  we  will  not  comment 
on  the  facts.  The  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Reversed  asd  remanded. 
The  other  judges  concur. 
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VV^iLLiAM  A.  GwYER,  Jr.,  V.  Ralph  H.  Hall  ET  AL. 

[Filed  May  18,  1692.] 

Descent.  One  H.  died  intestate,  being  possessed  of  a  qoarter  sec- 
tion of  land,  leaving  a  widow  and  one  son.  The  son  died  intes- 
tate about  the  year  1880,  being  unmarried  and  having  no  chil- 
dren. Held,  That  under  the  statute  as  it  existed  at  that  time 
the  mother  inherited  the  land  from  her  son. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakelby,  J. 

Burke  &  Prout,  for  plaintiff  in  error^  cited :  Lucas  v. 
King,  2  Stock.  Ch;  [N.  J.],  277;  Overton  v.  Wooffolk,  6 
Dana  [Ky.],  371;  Kdley^B  Heirs  v.  McOuire,  15  Ark., 
565;  Perkins  v.  Simonds,  28  Wis.,  90;  Warren  v.  Engle- 
haHy  13  Neb.,  283;  Boberes  Appeal,  39  Pa.  St,  417; 
Me  WilUams  v.  Boss,  46  Id.,  369 ;  Pierson  v.  De  Hart,  2 
Pen.  [N.  J.],  73;  Walker,  Am.  Law,  379,  397;  2  Black- 
stone's  Com.,  243;  Wed  v.  Williams,  15  Ark.,  683;  Scull 
V.  Vangine,  Id.,  695 ;  Campbell  v.  Ware,  27  Id.,  65 ;  Beard 
V.  Mosley,  30  Id.,  517;  Oliver  v.  Vance,  Jr.,  34  Id.,  590; 
Miller  v.  Speer,  38  N.  J.  Eq.,  567 ;  Hares  Appeal,  8  Pa. 
St.,  32;  Walker  v.  Dunshee,  38  Id.,  430;  Tillinghast  v. 
CoggershaU,  7  R.  I.,  383 ;  Gardner  v.  Collins,  2  Pet.  [U. 
S.],  90;  Shellenberger  v.  Ransom,  31  Neb.,  61;  Prickett  v. 
Parker,  8  O.  St,  394;  Patterson  v.  Lamson,  12  N.  E. 
Rep.  [O.],  531 ;  Atkins  v.  Atkins,  9  Neb.,  191 ;  Bresee  v. 
StUes,  22  Wis.,  120;  Ruth  v.  Oberbrunner,  40  Id.,  238. 

C  A.  Baldwin,  contra,  cited:  Seymour  v,  Rickelts,  21 
Xeb.,  240. 

Maxwell,  Ch.  J. 

This  is  an  action  of  partition  brought  in  the  district 
court  of  Douglas  county.     On  the  trial  of  the  cause  the 
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court  below  found  for  the  defendant  and  dismissed  the 
action.  A  motion  is  now  made  to  dismiss  the  action,  and 
also  there  are  ohjections  to  the  right  to  maintain  partition 
while  the  plaintiff  is  out  of  possession. 

An  examination  of  the  record  convinces  us  that  the  judp^- 
ment  of  the  court  below  is  right  and  we  prefer  to  decide 
the  case  upon  the  merits,  instead  of  upon  a  question  of 
practice.     The  following  facts  appear  from  the  record : 

In  1860  one  Halsey  A.  Hall  died  intestate,  seized  of  tiie 
east  half  of  the  northwest  quarter  of  section  8,  township  14 
north,  of  range  12  east,  of  6th  P.  M.  Hall  left  a  widow, 
and  a  son  was  afterward  born  who  was  named  Halsey  B. 
Hall,  and  he  left;  no  other  children,  or  issue  of  any  deoeasetl 
diild.  In  1875  Halsey  B.  died  intestate^  being  unmarried 
and  without  issue.  He  had  a  number  of  paternal  uncles 
and  aunts,  and  the  plaintiff  is  a  son  of  one  of  the  paternal 
aunts,  and  the  other  defendants,  except  Kelsey,  claim  title 
by  inheritance  upon  the  ground  that  the  estate  descended 
to  them.  In  1880  the  widow  of  Halsey  A.  Hall  institut^^d 
proceedings  in  the  district  court  of  Douglas  county  to 
have  her  rights  to  the  land  determined,  and  she  was  de- 
creed to  be  the  owner  in  fee  as  inheriting  from  her  sou. 
She  afterwanls  conveyed  to  Kelsey,  who  now  defends  the 
action.  It  will  thus  be  seen  that  the  rights  of  the  respect- 
ive parties  are  to  be  determined  by  the  law  relating  to  in- 
heritance. 

Section  30  of  the  decedents'  law  as  it  existed  in  1860, 
and  was  carried  in  the  revision  of  1866,  was  as  follows: 
'^  When  any  person  shall  die  seieed  of  any  lands,  tenements 
or  hereditaments,  or  of  any  rights  thereto,  or  entitled  to 
any  interest  therein  in  fee  simple,  or  for  the  life  of  another, 
not  having  lawfully  devised  the  same,  they  shall  descend, 
subject  to  his  debts,  in  the  manner  following:  First — Id 
equal  shares  to  his  children  and  to  the  lawful  issue  of  any 
deceased  child,  by  right  of  representation ;  and  if  tliere  be 
no  child  of  the  intestate  living  at  his  death  his  estate  shall 
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descend  to  all  his  other  lineal  descendants,  and  if  all  the 
said  descendants  are  in  the  same  degree  of  kindred  to  the 
intestate,  they  shall  have  the  estate  equally;  otherwise  they 
shall  take  according  to  the  right  of  representation.  Sec- 
ond— If  he  shall  have  no  issne,  his  estate  shall  descend  to 
his  widow  daring  her  natural  lifetime,  and  after  her  decease 
to  his  father;  and  if  he  shall  have  no  issue  nor  widow,  his 
estate  shall  descend  to  his  father.  Third — If  he  shall  have 
no  issue,  nor  widow,  nor  father,  his  estate  shall  descend  in 
equal  shares  to  his  brothers  and  sisters  and  to  the  children 
of  any  deceased  brother  or  sister,  by  right  of  representation ; 
Provided^  That  if  he  shall  have  a  mother  also  she  shall  take 
an  equal  share  with  his  brothers  and  sisters.  Fourth-— If 
the  intestate  shall  have  no  issue,  nor  widow,  nor  father,  and 
no  brother  nor  sister  living  at  his  death,  his  estate  shall  de- 
scend to  his  mother,  to  the  exclusion  of  the  issue,  if  any,  of 
the  deceased  brother  and  sister.  Fifth — If  the  intestate 
shall  leave  no  issue,  nor  widow,  and  no  father,  mother, 
brother  nor  sister,  his  estate  shall  descend  to  his  next  of  kin, 
in  equal  degree,  excepting  that  when  there  are  two  or  more 
collateral  kindred  in  equal  degree,  but  claiming  through  dif- 
ferent ancestors,  those  who  claim  through  the  nearest  ances- 
tors shall  be  preferred  to  those  claiming  through  an  ancestor 
more  remote;  Provided,  however,8\xth — If  any  person  shall 
die  leaving  several  children,  or  leaving  one  child,  and  the 
issue  of  one  or  more  other  children,  and  any  such  surviving 
child  shall  die  under  age,  and  not  having  been  married,  all 
the  estate  that  came  to  the  deceased  child  by  inheritance 
from  sndi  deceased  parent  shall  descend  in  equal  shares 
to  the  other  children  of  the  same  parent,  and  to  the  issue 
of  any  such  other  children  who  shall  have  died,  by  right 
of  representation.  Seventh — If,  at  the  death  of  such  child 
who  shall  die  under  age,  and  not  having  been  married  all 
the  other  children  of  his  said  parent  shall  also  be  dead, 
and  any  of  them  shall  have  left  issue,  the  estate  that  came 
to  said  child  by  inheritance  from  his  said  parent  shall  de- 
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soend  to  all  the  issue  of  the  other  children  of  the  same 
parent,  and  if  all  the  said  issue  are  in  the  same  d^ree  of 
kindred  to  said  child,  they  shall  share  the  said  estate 
equally ;  otherwise  they  shall  take  according  to  the  right 
of  representation.  Eighth — If  the  intestate  shall  leave  a 
widow,  and  no  kindred,  his  estate  shall  descend  to  such 
widow.  Ninth — If  the  intestate  shall  have  no  widow,  nor 
kindred,  his  estate  shall  escheat  to  the  people  of  this  ter- 
ritory." 

The  proper  construction  of  a  part  of  this  section  was 
before  the  court  in  Rice  v.  Saxon,  28  Neb.,  380,  where  it 
was  held  that  a  mother  inherited  from  her  son  in  an  equal 
degree  with  a  sister  of  the  deceased.  Here  there  were  no 
other  children  and  in  our  view  the  mother  inherited  the 
entire  estate. 

The  judgineut  is  therefore  right  and  is 


Affirmed. 


The  other  judges  concur. 


84  sge 
lf?9  ^1  Thomas  Mathews  v.  S.  R.  Seaveb, 

[Filed  May  18,  1802.] 

Consideration:  Fobbbabancb  to  Sub.  Where  one  wIm  iteiids 
in  relation  to  an  insolvent  debtor  as  snretj  or  creditor,  and  has 
in  hie  bands  certain  property  of  the  debtor,  which  be  desires  to 
retain  or  haTe  applied  on  his  claim  or  obligation,  a  proauss 
made  by  him  to  another  creditor,  that  if  he  will  not  iDStitate 
Ippnl  proceedings  against  the  common  debtor  he  will  pay  lbs 
debt,  if  accepted,  will  constitnte  a  Talid  contract  and  a  reooTeiy 
may  be  had  thereon. 

Error  to  the  district  court  for  Johnson  county.     Tried 
below  before  Appeloet  J. 
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B.  F.  Perkins,  and  L.  Q  Chapman,  for  plaintiff  in  error: 

To  constitute  a  legal  contract  to  forbear,  there  must  be  a 
valid  promise  to  do  so,  so  that  for  some  time  the  holder  of 
the  debt  has  no  right  to  maintain  an  action  thereon.  (Mecor- 
ney  v.  Stanley,  8  Cush.  [Mass.],  85 ;  Robinson  v,  Gould,  1 1 
Id.,  65;  Manter  v.  Churchill,  127  Mass.,  31 ;  Berry  v. ^  PuUen, 
€9  Me.,  101;  Turner  v.  Williams,  73  Id.,  466;  Lambert 
V.  Clemley,  15  Atl.  Rep.  [Me.],  61;  Smith  v.  Bibber,  82 
Me.,  34.)  As  to  the  instructions :  Uhl  r.  Robinson,  8  Neb., 
272;  Sandwich  Mfg.  Co.  v.  Shiley,  15  Id.,  Ill;  MUton  v. 
State,  6  Id.,  144;  BaUard  v.  State,  19  Id.,  609;  Mathew- 
son  V,  Burr,  6  Id.,  320;  Severance  v,  Melick,  15  Id.,  614; 
Housel  V.  Thrall,  18  Id.,  488;  Garret  v.  Gonter,  42  Pa. 
St.,  143;  Waldow  v.  Simonson,  18  Mich.,  346;  Stewart  v. 
Jerome,  71  Id.,  201 ;  Vaughn  v.  Smith,  22  N.  W.  Rep. 
[la.],  684.  This  defendant,  without  the  consent  of  Albert 
Mathews,  would  not  be  allowed  to  sell  or  give  up  his  prop- 
erty in  satisfaction  of  his  debt  to  Seaver.  (Birchell  v.  Neas-- 
ter,  36  O.  St,  331 ;  Blymer  v.  BoisOe,  6  Watts  [Pa.],  182.) 
Defendant  is  in  no  sense  the  agent  of  Seaver  and  hence  it 
cannot  be  urged  that  the  receiving  of  said  property  con- 
fit  ituted  an  agreement  to  pay  said  debt.  {Biglow  v.  Davis, 
16  Barb.  [N.  Y.],  561 ;  Warren  v.  Bachelder,  15  N.  H., 
1 29.)  To  entitle  a  third  person  to  recover  there  must  be  an 
extinguishment  of  the  original  debt  between  Albert  Mathews 
and  S.  R.  Seaver.  {McLaren  v.  Hutchinson,  18  Cal.,  82 ;  Bvir 
terfield  v.  Hartshorn,  7  N.  H.,  345 ;  Shoemaker  t?.  King,  40 
Pa.  St,  107;  Barker  v.  Bucklin,  2  Denio  [N.  Y.],  57;  3 
Parsons,  Contracts,  24 ;  8  Am.  &  Eng.  Eney.  Law,  682 ; 
Byrkmyre  v.  Darnell,  1  Smith's  Lead.  Cas.  [6th  Ed.],  458.) 

D.  F.  Osgood,  contra^ 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  defendant  in  error  against 
the  plaintiff,  (he  cause  of  action  being  stated  as  follows: 
41 
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'*That  on  the  1st  day  of  October,  1887,  Albert  Mat- 
hews was  indebted  to  the  plaintiff  in  the  sum  of  $59.80. 
The  said  Albert  Mathews  was  also  owing  the  defendant  a 
large  amount,  the  defendant  having  signed  notes  as  secu- 
rity for  said  Albert  Mathews.  The  defendant,  to  protect 
himself  as  security,  obtained  the  possession  of  the  property 
left  by. the  said  Albert  Mathews  when  he  absconded  a» 

herein  stated ;  that  on  the  -^  day  of ,  1887,  plaintiflT 

was  on  the  road  to  obtain  security  for  his  claim  when  he 
met  the  defendant,  who  told  him,  the  plaintiff,  that  all  the 
personal  property  of  Albert  Mathews  had  been  turned 
over  to  defendant  and  he  then  and  there  agreed  to  pay 
plaintiff  the  sum  of  $59.80  owing  to  the  said  plaintiff  by 
Albert  Mathews,  if  plaintiff  would  do  nothing  to  ooUect 
his  claim  to  interfere  with  the  defendant's  possession,  the 
consideration  for  the  agreement  to  pay  the  debt  as  above 
set  forth  being  the  personal  property  received  by  the  de- 
fendant as  above  stated,  and  plaintiff  desisting  from  further 
attempt  at  collecting,  and  plaintiff  accepted  the  promise  of 
defendant  to  pay  them,  desisted  from  any  further  attempt 
at  collection  at  defendant's  request  The  plaintiff  con- 
sented. There  is  now  due  and  owing  the  plaintiff,  by  rea- 
son of  the  promises  above  set  forth,  the  sum  of  $59.80, 
together  with  the  interest  thereon,  amounting  in  all  to 
$70.20." 

The  answer  is  a  general  denial. 

On  the  trial  of  the  cause  the  jury  returned  a  vardiot  in 
favor  of  the  defendant  in  error  for  the  full  amount 
claimed,  and  judgment  was  rendered  thereon. 

The  principal  objection  in  this  court  is  the  refusal  to 
give  certain  instructions  asked.  It  is  evident  that  the 
judgment  is  right. 

The  testimony  of  the  plaintiff  in  error  is  that  he  agreed 
to  pay  the  defendant  in  error  if  there  was  sufficient  prop- 
erty in  his  hands  to  do  so.  He  admits,  howevor,  in  sab- 
stance,  that  he  did  not  say  to  him  **  if  there  waa  sufficient 
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property^  or  use  such  language.     He  also  admits  that  two 
mules  purchased  by  Albert  Mathews^  and  for  which  he 
was  surety,  were  returned   by  him  to  the  person  from 
whom   they  were   purchased,  and   he  was  thus  relieved 
from  liability.     He  says  that  he  did  not  obtain  any  of  the 
property;  and  his  liability  does  not  grow  out  of  his  obtain- 
ing the  property^  but  upon  the  promise  that  if  a  creditor 
would  refrain  from  l^al   proceedings  he  would  pay  the 
debt.    Such  an  agreement,  when  acted  upon,  is  valid  and 
binding.  {Rogers  v.  Empkie  Hardware  Co.,  24  Neb.,  653.)^ 
But  for  the  agreement,  the  debtor's  property  would  have- 
been  subject  to  attachment  or  execution  at  the  suit  of  the- 
defendant  in  error.     This  right  was  waived  and  it  is  suf-^- 
ficient  consideration  for  the  promise.     The  judgment  is^ 
right  and  ie 

Affirmed. 
The  other  judges  concur. 


Abijah  Richardson  v.  W.  S.  Smith  et  au 

[Filed  Mat  18, 1892.] 

1.  Supreme  Court:  PBAcricie:  Objbotions  Not  Baiskd.  No 
otjection  to  the  prooednra  to  obtain  a  modiflcation  of  a  decree 
of  foreclosure  and  sale  being  made  in  the  diatrict  ooart,  the  ob» 
Jeetion  will  be  anarailing  if  made  Ibr  the  fint  time  in  the  an* 
pfeme  coori. 

%  JXLtetWt*  The  eoart  fonnd  the  amount  doe  on  certain  notes  and 
mortgeges  to  be  the  enm  of  $1,431.00,  and  afterwarde,  on  mo- 
tion, rednoed  the  aame  to  $1,374.80.  HM,  That  all  the  noteo 
were  to  be  considered  as  parts  of  one  transaction,  and  that  th# 
iatereet  thereon  did  not  exceed  the  legal  limit,  and  that  tbo 
court  erred  in  xedndng  the  amount  of  the  decreo. 

Erbob  to  the  district  court  for  Johnson  oountj.    Tried 
below  before  Broadt,  J. 
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L,  C  Chapman,  for  plaintiff  in  error,  cited :  Pieree  v. 
Latnper,  6  N.  E.  Bep.  [Mass.],  223;  Mason  r.  Pearson^ 
118  Mass.,  61 ;  LambeH  if.  Mustard,  18  O.  St.,  419;  tSH- 
ott  V.  Plattor,  43  Id.,  205 ;  Axtdl  v.  Warden,  7  Neb.,  186; 
B.  &  M.  B.  Co.  V.  Dobson,  17  Id.,  450;  6  W.  Cin.  L. 
Bui,  755;  Kellogg  v.  Lavender,  15  Neb.,  256. 

A.  M,  Appelget,  contra,  cited :  Ohio  v.  Beam,  3  O.  SL, 
608;  Maihews  v,  Toogood,  25  Neb.,  99;  Ridiardaon  «. 
Campbell^  27  Id.,  644;  Murtagh  v.  Thompson,  28  Id., 
358. 

Maxwell,  Ch.  J. 

On  the  Uth  day  of  June,  1877,  Wallace  S.  Smith  and 
wife  executed  six  notes  to  P.  D.  Cheney,  one  for  $600,  dne 
in  five  years,  without  interest  before  maturity  and  with 
twelve  per  cent  thereafter,  and  five  oonpon  interest  notes, 
due  in  one,  two,  three,  four,  and  five  years^  without  interest 
until  maturity  and  with  twelve  per  cent  after  maturity. 
These  notes  were  secured  by  mortgage  on  real  estate  in 
Johnson  county.  On  the  11th  day  of  March,  1889,  a  pe- 
tition to  foreclose  the  mortgage  was  filed  in  that  court  upon 
the  $600  note  and  all  the  coupon  notes  except  that  dde  in 
one  year.  The  answer  is  a  general  denial.  Upon  the  trial 
of  the  cause  a  decree  was  rendered  for  the  sum  of  $1,481.60 
and  of  foreclosure  and  sale.  The  defendant  thereupon 
claimed  and  obtained  a  stay  of  order  of  sale  for  the  statu- 
tory period.  After  the  expiration  of  the  stay  the  defend- 
ant filed  a  motion  in  said  court  to  modify  and  correct  the 
decree  by  reducing  the  same  to  $1,250.  The  attorney  &t 
the  plaintiff  also  filed  a  motion  claiming  that  the  decree 
should  be  for  a  sum  in  excess  of  $1,600.  No  ruling  seems 
to  have  been  had  on  the  latter  motion,  bat  the  couit  suf- 
tained  the  defendant's  motion  in  part  and  redaced  thedeoree 
to  $1,374.80,  as  of  the  date  of  the  original  decree^  and  to 
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bear  ten  per  cent  interest  thereafter.  Objection  is  now 
made  to  the  procedure  by  motion^  after  the  expiration  of  the 
stay^  to  correct  the  decree.  It  is  sufficient  to  say  that  no 
objection  was  made  in  the  court  below  to  this  form  of  pro- 
cedure and  the  objection  cannot  be  raised  in  this  court  for 
the  first  time. 

It  is  evident  that  the  court  erred  in  reducing  the  amount 
of  the  decree.  At  the  time  the  contract  was  made  twelve 
per  cent  was  the  lawful  rate  of  interest  when  there  was  a 
contract  to  that  effect.  If  we  consider  all  the  notes  there- 
fore as  a  part  of  one  transaction  and  that  they  draw  interest 
from  maturity  at  ten  per  cent  the  amount  will  at  least  equal 
that  of  the  original  decree.  The  court  therefore  erred  in 
reducing  it  The  modified  decree  of  the  district  court  is 
reversed  and  the  original  decree  for  $1,431.60  reinstated^ 
with  interest  at  ten  per  cent  from  the  15th  day  of  Novem- 
ber, 1889. 

Decree  accordingly. 


Thk  other  judges  concur. 


Amekican  Savings  Bank  v.  Estate  of  R.  B.  Har- 
rington. 

[Filed  May  18,  189-2.] 

Svidence :  Statements  of  Dkcedenib.  A  note  signed  by  a  father 
and  son  was  filed  as  a  claim  against  the  estate.of  the  father.  On 
the  trial  the  son  testified  as  a  witness  that  his  father  was  mere)  j 
m  sarety  on  the  note  and  that  he  was  the  principal ;  that  the 
note  had  been  extended  from  time  to  time  without  the  knowl- 
edge or  assent  of  his  father.  He  was  then  asked  if  it  was  not  a 
part  of  the  agreement  between  himself  and  his  father  on  one  side 
and  the  bank  on  the  other  that  the  note  was  not  to  be  paid  when 
dne  but  was  to  be  extended  from  time  to  time  for  about  ono 


fi98  NEBRASKA  REPORTS.         [Vol.  34 


Amerloan  Sarlnfi  Bank  t.  H«rrlngtoii. 


year.  This  qaestion  wm  ezdtided.  Sdd,  Proper  croas-exami- 
nfttion  nnder  section  329  of  the  Gode.  The  estate  having  shown  a 
part  of  the  transaction,  the  plaintiff  is  entitled  to  show  the 
whole. 

Error  to  the  district  court  for  Grage  county.  Tried 
below  before  Appelget,  J. 

A,  H.  Babcockf  and  /.  E,  Cobbetfj  for  plaintiff  in  error, 
cited,  as  to  the  admissibility  of  the  testimony :  McElhinMy 
V.  Hendricks,  48  N.  W.  Rep.  [la.],  1056 ;  Kan.  Mfg.  Co. 
V.  Wagoner,  25  Neb.,  442;  Stevenson  v.  Valentine,  27  Id^ 
343. 

C^eo,  A.  Murphy,  and  E.  0.  Kretsinger,  contra. 

Maxwell,  Ch.  J.  ^ 

In  July,  1887,  A.  S.  Harrington  and  R.  B.  Harrington 
borrowed  a  sum  of  money  of  the  plaintiff  and  executed  a 
note  as  follows: 

*' $2,200.  Beatrice,  July  20,  1887. 

*' Three  months  after  date,  we,  or  either  of  us,  promise  to 
pay  to  American  Savings  Bank,  Beatrice,  Nebraska,  or 
order,  twenty-two  hundred  <&  -^^  dollars,  for  value  se- 
ceived,  negotiable  and  payable  at  the  American  Savings 
Bank,  Beatrice,  Nebraska,  with  interest  at  the  rate  of  ten 
per  cent  per  annum  from  maturity  until  paid. 

"  Due  10-23,  A.  S.  Harrington. 

*'No.  331.  R.  B.  Harrington." 

The  note  was  not  paid  when  it  became  due,  although 
payments  were  made  thereon.  In  August  or  September, 
1889,  R.  B.  Harrington  died,  and  the  note,  less  the  pay- 
ments, was  filed  as  a  claim  against  his  estate.  The  daim 
was  rejected  by  the  county  judge,  and  on  appeal  to  the  dis- 
trict court  the  judgment  was  affirmed.  In  the  district 
court  the  plaintiff  in  error  introduced  the  note  in  evidenee 
and  rested,  whereupon  the  defendant  called  A.  S.  Harring- 
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ton  as  a  witness^  who  tentified  in  effect  that  he  was  the 
principal  in  procuring  the  loan^  and  that  R.  B.  Harring^ 
ton,  his  father,  was  merely  surety  on  the  note.  He  also 
testified  that  he  had  renewed  the  note  a  number  .of  times 
without  the  consent  of  the  surety.  He  was  then  asked  : 
^'Is  it  not  a  fact  that  at  the  time  that  note  was  given  it 
was  agreed  between  you  and'  your  father  on  the  one  side 
and  the  bank  on  the  other  that  the  note  was  not  to  be 
paid  when  due  but  was  to  be  extended  from  time  to  time 
toT  about  one  year? 

<<  Objected  to,  as  immaterial,  irrelevant,  incompetent^ 
not  the  best  evidence,  and  not  proper  cross-examination. 
Sustained.     Exception  noted. 

**  Plaintiff  offers  to  prove  by  this  witness  that  at  the 
time  the  note  sued  upon  was  given  it  was  agreed  between 
the  plaintiff  (The  American  Savings  Bank)  and  the  witness 
and  B.  B.  Harrington,  now  deceased,  that  the  note  was  not 
to  be  paid  at  the  time  it  matured  but  was  to  be  extended 
from  time  to  time  as  the  witness  now  on  the  stand  asked  to 
bave  it  extended. 

'*  Objected  to,  as  immaterial,  irrelevant,  incompetent,  and 
not  proper  cross  examination,  and  as  improper  for  the  rea- 
son that  B.  B.  Harrington  is  now  deceased  and  this  b  a 
<daim  against  his  estate  and  the  witness  has  an  interest  in 
the  result  of  this  suit.     Sustained.'' 

Section  329  of  the  Code  provides  that  *^  No  person  hav- 
ing any  direct  legal  interest  in  the  result  of  any  civil  action 
•or  proceedings,  when  the  adverse  party  is  the  representa- 
tive of  a  deceased  person,  shall  be  permitted  to  testify  to 
any  transaction  or  conversation  had  between  the  deceased 
person  and  the  witness,  unless  the  evidence  of  the  deceased 
person  shall  have  been  taken  and  read  in  evidence  by  the 
adverse  party  in  regard  to  such  transaction  or  conversation, 
•or  unless  such  representative  shall  have  introduced  a  wit- 
ness who  shall  have  testified  in  regard  to  such  transaction  or 
conversation;  in  which  case  the  person  having  such  direct 
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l^al  interest  may  be  ezamiaed  in  regard  to  the  facts  testi* 
fi^d  to  by  such  deceased  person,  orsach  witness,  but  shall  not 
be  permitted  to  further  testify  in  rq;ard  to  such  transaction  or 
conversation/'  We  think  this  case  comes  within  the  excep- 
tion. The  son  of  E.  B.  Harrington  was  called  on  behalf  of 
the  estate  to  relieve  it  from  liability.  He  was  permitted  to 
testify,  he  was  the  principal ;  that  the  time  had  been  ex- 
tended without  the  consent  of  the  surety.  This  being  the 
case,  the  holder  of  the  note  has  the  right  to  inquire  as  ta 
the  entire  transaction.  The  son  testified  as  to  that  part  of 
the  transaction  which  presumably  was  favorable  to  the  es* 
tftte,  and  the  plaintiff  is  entitled  to  his  full  testimony  od 
that  point.  The  plaintiff  introduced  testimony  tending  to 
show  that  R.  B.  Harrington  a  month  or  two  before  hi» 
death  recognized  this  as  a  valid  claim  against  himself,  and 
went  to  the  bank  to  make  arrangements  in  r^ard  to  the 
same,  and  that  soon  afterwards  he  went  away  for  his  health 
and  died  while  absent  from  home.  The  questions  pro- 
posed were  proper  cross  examination  and  the  court  erred 
in  excluding  them.  The  judgment  of  the  district  conrt  is 
reversed  and  the  cause  remanded  for  further  proceedings^ 

Reversed  and  remanded. 

The  other  judges  concur. 


State  of  Nebraska  v.  A.  D.  Cloyd. 

[FiLKD  May  16,  1892.] 

1.  Iiiquors :  Sale  by  Physician  Without  Permit.  Under  tbe 
act  amendatory  and  sapplemental  of  chapter  50  of  the  Com- 
piled Statotes  of  1885,  entitled  *'Liqaon,*'  it  ia  Qnlawfol  for 
any  person  to  keep  for  the  purpose  of  sale  witfaoat  license  any 
malt,  spiritnona,  or  Tinoua  liquors.     PhysicianB  or  droggitta 
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bftving  permits  fur  the  sale  of  liquors  for  medicinal,  mecbauical, 
chemical,  or  aaciamental  purposes  are  excepted  ficom  the  opeiw 
ation  of  the  ael 


%  — — :  .     Hdd,  That  the  complaint  aet  oat  in  the  opinion 

states  an  offense  under  the  statnte,  and  that  the  conrt  erred  in 
anstaining  a  demurrer  to  the  same. 

Exceptions  from  the  district  court  for  Richardson 
oouDty,    Tried  below  before  Appelget,  J« 

A,  K  Oantt,  for  plaintiff  in  error: 

The  act  is  unconstitutional.  (PUuler  v.  Staiej  11  Neb., 
fi47 ;  Mdte  v.  McOuckin,  18  Id.,  324 ;  White  v.  Lincoln, 
fi  Id.,  fil6;  Hamlin  v.  MeadviNe,  6  Id.,  234;  Miller  v. 
Hvrfard,  11  Id.,  381-2;  Staie  v.  Perkins,  53  N.  H., 
436 ;  2  Green,  Crim.  Sep.,  332.)  A  physician  not  hold- 
ing a  permit  or  license  may  be  prosecuted  for  having  liq. 
uors  in  bis  possession  with  the  intention  of  disposing  of 
the  same.  {Stale  v.  Qimmings,  17  Neb.,  311 ;  State  v,  Benc^ 
done,  44  N.  W.  Rep.  [la.],  218.)  The  law  makes  the  pos- 
•ession  of  liquors  aprimafaxne  case  of  guilt.  {Thompson 
«.  People,  4  Neb.,  629.) 

F,  Martin,  contra,  cited,  contending  that  the  act  of 
1889  was  unconstitutional :  State,  ex  rel,  Jones,  o.  Lancas^ 
ter  Co,,  6  Neb.,  484;  Boggs  v.  Washington  Co.,  10  Id., 
299;  Ives  v.  Norris,  13  Id.,  252;  Smails  v.  IfTiite,  4  Id., 
363 ;  Staie  v.  Pierce  Co.,  10  Id.,  477;  Richards  v.  Staie, 
22  Id.,  149;  Ryan  v.  State,  6  Id.,  276;  Teoumseh  v. 
PhUHps,  Id.,  311  ;  ^.  <fe  JV:  R.  Co.  v.  Baty,  6  Id.,  37;  Swh 
ereign  v.  State,  7  Id.,  412 ;  Lancaster  Co.  v.  Hoagiand,  8 
Id.,  3S;  B.  Jt  M.  R.  Co.  r.  Saunders  Co.,  9  Id.,  510; 
Jlliffer  V.  Hurford,  1 1  Id.,  377-381. 

Maxwell  Ch.  J. 

This  prosecution  was  instituted  against  the  defendant  by 
filing  a  complaint  as  follows : 
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'*  State  of  Nebraska,  1 

RiGHABDBON  CoUNTY.  / 

*^  The  complaint  of  Mary  J.  Oakley^  a  credible  resident 
freeholder  of  said  county,  made  before  me^ W.  H.  H.  Cornell, 
a  justice  of  the  peace  in  and  for  said  county,  who,  being  first 
duly  sworn,  deposes  and  says  that  she  is  a  resident  free- 
holder of  said  county  as  aforesaid,  and  that  she  has  reason 
to  believCi  and  does  believe,  that  one  Dr.  A.  D.  Cloyd,  of 
said  county,  does  and  is  now  keeping  for  the  purpose  of 
sale  without  license,  unlawfully  and  purposely,  within  the 
county  of  Richardson  county,  and  the  state  of  Nebraska, 
certain  malt,  spirituous,  vinous,  mixed  and  fermented  in- 
toxicating liquors,  to-wit,  wine,  beer,  and  whisky,  and 
alcohol,  which  the  said  Dr.  A.  D.  Cloyd  had  now  and  is 
keeping  for  the  aforesaid  unlawful  purpose,  in  a  certain 
one-story  frame  building  and  a  cellar  thereunder  on  the 
east  side  of  Main  street,  in  the  village  of  Shubert,  in  the 
county  of  Richardson,  and  state  of  Nebraska,  now  owned 
by  one  E.  8.  Towle,  of  said  county,  and  occupied  by  said 
Dr.  A.  D.  Cloyd  as  a  drug  store,  and  that  the  said  Dr.  A. 
D.  Cloyd  has  been  and  now  is  keeping  said  liquor  with 
the  intention  of  disposing  of  the  same  without  license,  in 
violation  of  chapter  60  of  the  Compiled  Statutes  of  die 
state  of  Nebraska,  and  contrary  to  the  form  of  the  statutes 
in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Nebraska,  and  affiant  prays  that  a 
warrant  may  be  issued,  directed  to  the  proper  officer,  com- 
manding him  to  search  said  premises  and  take  possession 
of  all  of  said  liquors  found  therein  and  have  the  same  in 
open  court  to  be  disposed  of  according  to  law. 

"Mary  J.  Oakley.** 

A  warrant  was  thereupon  issued  under  which  the  defend* 
ant  was  arrested  and  bound  over  to  the  district  court 
Thereupon  all  the  proceedings  were  certified  up  to  that 
court.  In  the  district  court  he  demurred  to  the  com- 
plaint and  the  demurrer  w:  8  S'.istained  and  the  proceeding 
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•dismissed.  The  county  attorney  thereapon  obtained  leave 
to  file  a  petition  in  error  in  this  oourt^  and  the  cause  is  now 
submitted  upon  the  ruling  of  the  district  court. 

In  1889  the  legislature  passed  an  act  '' amendatory  of 
and  supplemental  of  chapter  60  of  the  Compiled  Laws  of 
1885,  entitled  *  Liquors',"  Laws  of  1889,  ch.  33.  Section 
1,  to  be  numbef'ed  section  20  of  said  chapter  60,  provides: 
-*'  Hereafter  it  shall  be  unlawful  for  any  persoa  to  keep  for 
the  purpose  of  sale  without  license  any  malt,  spirituous,  or 
vinous  liquors  in  the  state  of  Nebraska,  and  any  person  or 
persons  who  shall  be  found  in  possession  of  any  intoxicat- 
ing liquors  in  this  state,  with  the  intention  of  disposing  of 
the  same  without  license  in  violation  of  this  chapter,  shall 
be  deemed  guilty  of  a  misdemeanor  and  on  conviction 
thereof  shall  be  fined  or  imprisoned  as  provided  in  section 
11  of  this  chapter;  Provided,  That  this  shall  not  apply  to 
pbysiciuns  or  druggists  holding  permits  for  the  sale  of 
liquors  for  medicinal,  mechanical,  or  sacramental  purposes, 
or  persons  having  liquors  for  home  consumption.  If  any 
credible,  resident  freeholder  of  any  county  in  this  state 
shall,  before  any  police  judge,  county  judge,  or  justioe  of 
the  peace,  make  complaint  and  information  in  writing  and 
on  oath  that  he  has  reason  to  believe  and  does  believe  that 
any  intoxicating  liquor,  describing  it  as  particularly  as 
may  be  in  said  complaint,  owned  or  kept  by  any  person 
named  or  described  in  said  information  as  particularly  as 
may  l)e,  and  is  intended  to  be,  or  is  being,  by  the  person 
named  or  described  in  said  complaint,  sold  without  license 
in  violation  of  this  cliapter,  said  magistrate  shall,  upon  filing 
said  complaint  and  believing  there  is  probable  cause  the;^ 
for,  issue  his  warrant  for  the  search  of  the  premises  described 
in  said  complaint,  and  the  arrest  of  the  person  therein  named 
or  described  as  the  case  may  be,  naming  and  describing  the 
liquors,  person,  and  premises  as  in  the  complaint,  which 
warrant  shall  be  directed  to  the  sherifi^,  city  or  village 
marshal  or  coiistuble,  as  the  complainant  may  request,  and 
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eaid  warrant  shall  farther  oommand  the  officer  that  if  after 
a  thorough  and  diligent  search  of  said  premises  he  shall 
seize  the  said  liquor,  with  the  vessels  containing  it  and  to 
keep  the  same  securely  until  final  action  be  had  thereon^  and 
immediately  arrest  the  person  named  or  described  in  said 
warranty  or  the  person  in  charge  of  the  said  liquors,  and 
bring  him  before  said  magistrate  for  examination,  and  the 
possession  of  any  of  said  liquors  sliall  be  presumptive  evi- 
doice  of  a  violation  of  this  chapter  and  subject  the  person 
to  the  fine  pi*escribed  in  section  11,  unless  after  examination 
he  shall  satisfactorily  account  for  and  explain  the  posses- 
sion thereof,  and  that  it  was  not  kept  for  an  unlawful  pur- 
pose. Where  any  liquors  shall  have  been  seized  by  virtue 
of  any  such  warrant  the  same  shall  not  be  discharged  or  re- 
turned to  any  person  claiming  the  same,  by  reason  of  any 
alleged  insufficiency  of  the  description  in  the  complaint  or 
warrant  of  the  liquor  or  places,  but  the  claimant  shall  be 
entitled  to  an  early  and  speedy  hearing  on  the  merits  of 
the  cause;  Protided,  That  in  case  the  place  described  in 
said  complaint  and  to  be  searched  is  the  residence  of  tlie 
person  named  or  described  in  said  complaint,  or  any  otiier 
person,  then  and  in  that  case  the  warrant  shall  not  issue 
unless  the  complaint  shall  state  that  within  thirty  days, 
immediately  preceding  the  filing  thereof,  that  liquor,  de- 
scribing it,  has  been  sold  therein  in  violation  of  this 
chapter. 

*'  Sec.  2.  To  be  numbered  section  21  of  said  diapter  50. 
If  upon  said  examination  the  magistrate  hearing  the  same 
shall  be  satisfied  that  the  person  named  or  described  in  the 
complaint,  or  found  in  possession  of  said  liquors  and  prem- 
ises described  therein,  had  been  selling  liquors  without 
license  in  violation  of  tins  chapter,  or  had  said  liquors  so 
seized  in  his  or  her  possession  with  intent  to  dispose  of  the 
same  in  violation  of  this  chapter  said  magistrate  shall  hoM 
said  person  so  arrested  for  trial  at  the  next  term  of  the  dis- 
trict court  and  shall  order  the  liquors  so  seize<I  destroyed 


Vol.  34]         JANUARY  TERM,  1892.  605 


8tftt«  ▼.  Gloyd. 


by  the  officer  having  them  in  charge ;  Prodded,  The  defend- 
ant may  appeal  from  said  order  to  the  district  court^  in 
which  case  the  liquors  shall  abide  the  result  of  the  trial  of 
the  defendant  in  the  district  court,  and  if  there  convicted  he 
shall  be  fined  or  imprisoned  as  in  this  chapter  provided,  in 
the  discretion  of  the  court,  and  the  court  shall  further  order 
said  liquors  destroyed  as  if  the  appeal  herein  provided  for 
had  not  been  taken. 

''Sec.  3.  To  be  numbered  section  22  of  said  chapter  50. 
In  case  the  defendant  is  acquitted,  he  shall  he  discharged 
and  the  liquors  returned,  but  if  found  guilty,  in  addition 
to  the  payment  of  a  fine  he  shall  pay  all  costs  of  prosecu- 
tion, including  a  reasonable  attorney  fee  to  the  prosecuting 
attorney  (in  case  the  county  attorney  does  not  prosecute), 
to  be  determined  by  the  court,  in  no  case  less  than  f  26, 
which  shall  be  taxed  in  the  costs  and  recovered  as  other 
costs.  If  the  defendant  be  discharged,  the  costs  shall  be 
paid  by  the  complaining  witness,  unless  the  court  shall  sus- 
tain the  fin  ling  that  there  was  probable  cause  for  the  com- 
plaint if  no  one  is  found  in  the  possession  of  said  prem- 
ises where  said  liquors  may  be  found,  the  ofiScer  taking  the 
same  shall  post  in  a  conspicuous  place  on  said  building  or 
premises  a  copy  of  his  warrant,  and  take  possession  of 
said  liquors  and  the  vessels  containing  the  same,  and  hold 
them  subject  to  the  order  of  the  magistrate  and  make  re- 
turn of  his  doings  to  the  magistrate  issuing  the  warrant. 
Whereupon  it  shall  be  the  duty  of  the  magistrate  to  fix  a 
time  for  the  hearing  of  the  question  of  the  purposes  for 
which  said  liquors  were  kept,  and  issue  a  notice  thereof  to 
the  officer,  who  shall  post  a  copy  thereof  on  the  building 
or  premises  where  the  liquprs  were  found;  Provided,  That 
the  day  so  fixed  shall  not  be  less  than  five  nor  more  than 
ten  days  from  the  date  of  the  issuance  of  said  notice.  If 
at  the  time  fixed  for  said  hearing  no  person  appears,  or  if 
any  penon  does  appear,  after  a  hearing,  the  magistrate 
tfhall  be  satisfied  that  said  liquors  were  being  kept  or  sold, 
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or  with  the  intention  and  for  the  purpose  of  being  sold  in 
Tiolation  of  this  chapter^  the  magistrate  shall  order  the  same 
destroyed,  and  in  case  there  is  no  appearance  by  any  one 
claiming  to  be  the  owner  of  said  liquors,  the  costs  shall  be 
paid  by  the  county  in  which  the  complaint  is  brought  for 
cases  where  the  defendant  is  acquitted,  and  if  any  one  ap- 
pears and  resists  the  complaint  he  shall  be  adjudged  to 
pay  the  costs  if  the  liquor  be  ordered  destroyed;  Provided^ 
The  possession  of  said  liquors  are  not  found  to  be  for  aa 
unlawful  purpose,  the  magistrate  shall  order  them  returned 

to  the  place  where  seized/' 
This  statute  has  been  declared  valid  in  In  re  White,  33 

Neb.,  812,  at  the  present  term  of  this  court,  and  we  see  no 
reason  to  change  our  judgment  in  that  regard.  It  will  be 
observed  that  the  act  applies  to  physicians  as  well  as  other 
persona.  Physicians  and  druggists  having  permits  for  the 
sale  of  liquors  for  medicinal,  mechanical,  chemical  or  sao- 
ramental  purposes,  or  persona  having  liquors  for  home 
consumption,  are  excepted  from  the  operation  of  the  act,  to 
a  certain  extent.  That  the  use  of  intoxicating  liqaon  as  a 
beverage  is  productive  of  a  great  deal  of  misery  and  crime 
is  now  well  known.  Therefore  the  law  seeks  to  place  the 
traflBc  therein  in  the  hands  of  reputable  personsy  who  are 
prohibited  from  selling  or  furnishing  liquors  to  certain 
classes  named,  such  as  minors  and  habitual  drunkards. 
Permits  may  be  granted  to  druggists  for  the  disposal  of 
liquors  for  certain  purposes,  and  a  druggist  without  a  per- 
mit who  sells  or  gives  away  liquor  is  liable  for  a  violation 
of  ihe  law.  A  druggist  is  permitted  to  sell  only  for  oertun 
purposes.  He  cannot  sell  by  the  drink  nor  for  the  parpose 
of  use  as  a  beverage,  neither  can  a  physician,  nnder  the  pre- 
text of  prescribing  liquor  as  a  medicine,  furnish  the  same 
himself  unless  be  has  a  permit  authorising  him  to  do  so. 
If  it  18  said  a  reputable  physician  will  not  abuse  his  privi- 
lege by  improperly  prescribing  intoxicating  liquors,  the 
answer  is  that  a  disreputable  one  may  do  so,  and  the  law 


Vol.  34]         JANUARY  TERM,  1892.  607 


Sikenbary  y.  Cliflbrd. 


aims  to  reaoh  every  olaas.  In  short,  a  physician  cannot 
preecribe  and  himself  famish  the  liqaor  for  a  party  unless 
he  has  a  druggist's  permit,  and  the  keeping  of  sach  liquora 
for  sale  without  license  is  punishable  under  the  statute.  A 
large  number  of  questions  are  discussed  in  the  brief  of  the 
defendant  in  error  that  are  not  presented  by  the  record  and 
they  will  not  be  discussed  until  they  arise  properly.  The 
court  erred  in  sustaining  the  demurrer^  and  the  exceptions 
filed  by  the  county  attorney  are  sustained. 

Exceptions  sustained. 
The  other  judges  concur. 


J.  C.  ElKENBABT  ET  AL.  V.  STEPHEN  ClIFFOBD. 

[Fjld  Mat  18,  1892.] 

Beplevin:  Plbadinq:  EriDBNoa.  In  ma  action  of  repleTla  the 
plaintiif  alleged  in  his  petition  that  the  property  was  **  not  taken 
in  execution  on  any  order  or  Jndgmeni  rendered  against  said 
plaintiff,  or  for  the  payment  of  any  tax,  fine,  or  ameroement  «k 
■eaMd  against  him,  or  by  Tirtne  of  any  order  of  deUteiy,*  ote., 
and  on  the  trial  was  permitted  to  proTe  that  the  property  was 
taken  in  execution  on  a  Judgment  against  him,  bnt  that  the  prop- 
erty was  exempt.  Held,  That  the  proof  most  conform  anbstanti- 
aUy  to  the  allegations  of  the  pleadings,  and  that  the  plaintiff 
eonld  not  introdnoe  proof  that  the  property  was  taken  nnder  an 
•xecntion,  bnt  that  it  was  exempt,  without  an  amendment  of  his 
petition. 

Error  to  the  district  court  for  Cass  county.  Tried  be- 
low before  Chapman,  J. 

A.  N.  SulUvan,  for  plaintiff  in  error,  cited:  HvUv.  MUr 
Itr,  4  Neb.,  503;  TuUle  v.  Rolnnam,  78  liL,  332;  Max- 
welly  Justice  Pr.,  97;  Rowland  v.  Fuller ^  8  Minn.,  60; 
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Borland V.  (/Neal,  22  Cal.,  505;  StaUv.  Mdogue,  9  Ind., 
19^. 

Matthew  Geringy  contra^  cited :  Town  v.  Wilson^  8  Ark., 
465;  Loomia  v.  Youie^  1  Minn.,  175;  King  v,  OoU,  6  T. 
R.  [Eng.],  640;  Wells,  Replevin,  sees.  660-2,  and  cases 
cited;  Id.,  668;  Tripp  v.  Howe,  46  Vt,  623;  Eddy  v. 
Beat,  34  Ind.,  161;  Baker  v.  DtAois,  32  Mich.,  92;  Frink 
V.  Flanagan^  1  Gilm.  [HI.],  38;  Smith  v.  Emerson,  16  Ind., 
355;  Haggard  v.  WaUm,  6  Neb.,  271;  Sch.  Diet.  v.  Mo- 
Intu,  14  Id.,  48;  Maxwell,  PI.  &  Pr.,  293;  Danieb  v.  Cbfe, 
21  Neb.,  168;  Cool  v.  Roche,  16  Neb.,  27;  Hall  v.  Bay, 
Id.;  BuUerv.  Mason,  16  How.  Pr.  [N.  T.],  546 ;  Mitchell 
V.  Williams,  4  Hill  [N.  Y.],  16;  Holbrook  v.  Wight,  24 
Wend.  [N.  Y.],  169;  PyU  v.  Warren,  2  Neb.,  241;  Pdert 
V,  Parsons,  18  Id.,  191. 

Maxwell,  Ch.,  J. 

In  December,  1886,  jadgment  was  recovered  by  E.  6. 
Dovey  &  Son  against  the  defendant  for  the  sum  of  |239.25 
and  oosts.  An  execution  was  duly  issued  thereon,  whidi 
was  returned  unsatisfied.  In  August,  1889,  a  second  exe- 
cution was  issued,  which  was  levied  upon  a  dty  warrant 
belonging  to  the  defendant  Whereupon  he  brought  an 
action  of  replevin  to  recover  the  warrant,  the  petition  be- 
ing as  follows: 

''  The  above-named  plaintiff  complains  of  the  above- 
named  defendant,  and  for  cause  of  action  says,  that  he  is 
the  owner  of  and  entitled  to  the  immediate  possession  of 
the  following  described  goods  and  chattels,  to-wit:  One 
city  warrant  of  the  city  of  Plattsmouth,  Nebraska,  No. 
1641,  date  August  16,  1889,  for  the  sum  of  one  hundred 
and  ihirfy-four  and  -ff^  dollars,  payable  to  Stephen  Clif- 
ford, or  bearer,  of  the  value  of  one  hundred  and  thirty- 
four  and  -fj^  dollars;  that  the'  said  defendant  jnomg- 
fully  and  unlawfully  detained  the  said  goods  and  chattels 
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from  the  possession  of  the  said  plaintiff,  and  has  detained 
the  same  as  aforesaid  for  the  space  of  about  twenty  days,  to 
plaintiff's  damage,  including  attorney's  fees  and  expenses, 
of  fifty  dollars;  that  said  goods  were  not  taken  in  execu- 
tion on  any  order  or  judgment  against  said  plaintiff,  or  for 
the  payment  of  any  tax,  fine,  or  amercement  assessed 
against  him,  or  by  virtue  of  any  order  of  delivery  issued 
under  the  chapter  of  the  Code  of  Civil  Procedure  provid- 
ing for  the  replevin  of  property,  or  on  any  other  metme 
or  final  process  issued  against  the  said  plaintiff. 

**  Wherefore  the  said  plaintiff  prays  judgment  against 
the  said  defendant  that  he,  the  said  defendant,  do  return  to 
the  said  plaintiff  the  said  goods  and  chattels  so  unlawfully 
detained,  and  for  the  said  sum  of  fifty  dollars,  his  damages 
so  as  aforesaid  sustained  by  reason  of  said  unlawful  deten- 
tion.*' 

To  this  petition  the  defendant  below  filed,  first,  a  general 
denial,  and  second,  ''defendants  say  for  second  defense  that 
said  property  described  in  said  petition  was  taken  by  the 
defendant,  J.  C.  Eikenbary,  as  sheriff,  on  an  execution 
issued  out  of  the  county  court  of  this  county  on  a  judg- 
ment rendered  by  said  court  against  said  plaintiff  and  in 
favor  of  the  defendants,  E.  6.  Dovey  &  Son.  Wherefore 
defendants  pray  judgment  for  a  return  of  said  property 
and  damages  for  witholding  the  same  and  for  costs." 

Upon  the  issues  thus  found  the  cause  was  tried. 

It  is  stated  in  the  briefs  that  the  affidavit  is  in  the  same 
form  as  the  petition,  but  we  do  not  find  the  separate  affi- 
davit in  the  record. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
the  defendant  in  error  for  the  value  of  the  warrant,  vi&, 
$134.60,  upon  which  judgment  was  rendered. 

See.  182  of  the  Code  provides  that  the  affidavit  shall 

contain:  ''First — A  description  of  the  property  claimed. 

Second — That  the  plaintiff  is  the  owner  of  the  pro|)erty,  or 

has  A  special  ownership  or  interest  therdn,  stating  the  facts 

42 
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ID  relation  thereto,  and  that  be  is  entitled  to  the  immediate 
possession  of  the  same.  Third — That  the  property  is  wrong- 
fully detained  by  the  defendant  Fourth — ^That  it  was  not 
taken  in  execution  on  any  order  or  judgment  against  said 
plaintiff;  or  for  the  payment  of  any  fine,  tax,  or  amerce- 
ment assessed  against  him,  or  by  virtue  of  an  order  of  de- 
livery issued  under  this  chapter,  or  any  other  mesne  or  final 
process  issued  against  him  ;  Pnmded,  That  such  affidavit 
may  omit  the  first  and  last  clause  of  this  subdivision 
and  in  lieu  thereof  show  that  the  property  was  taken  in 
execution  on  a  judgment  or  order,  other  than  an  order  of 
delivery  in  replevin,  and  that  the  same  is  exempt  from 
such  execution  or  attachment  under  the  laws  of  this  state." 

The  law  of  exemptions  has  come  into  existence  at  a 
much  later  date  than  the  law  of  replevin.  Hence,  if  ex- 
empt  property  is  levied  upon,  the  affiant  may  plead  the 
exemption  in  his  affidavit  and  maintain  replevin  for  the 
property.  It  is  not  necessary  in  the  petition  to  allege  the 
exempt  character  of  the  property,  it  being  sufficient  to 
plead  the  interest  of  the  plaintiff,  to  all^e  that  he  isentitlai 
to  the  immediate  possession  of  the  property,  and  that  the 
defendant  wrongfully  detains  the  possession  thereof.  The 
plaintiff  may  tender  a  special  issue  as  to  the  character  of 
his  possession  or  that  of  the  defendant,  and  where  issue  is 
joined  thereon  and  the  questions  are  material,  the  verdict 
and  judgment  must  follow  the  pleadings. 

In  the  case  at  bar  the  petition  allies  that  "  the  goods 
were  not  taken  in  execution  on  any  order  or  judgment 
against  said  plaintiff,  or  for  the  payment  of  any  tax,  fine, 
or  amercement  assessed  against  him,  or  by  virtue  of  anv 
order  of  delivery,'*  eta,  when  the  proof  shows  beyond  con- 
troversy that  the  warrant  was  taken  under  an  execution. 
The  plaintiff  below  having  tendered  an  issue  of  that  kind 
is  bound  by  it,  and  cannot,  without  an  amendment,  prove 
that  it  was  taken  on  execution,  but  that  the  property  was 
exempt.     The  plaintiff's  proof  must  substantially  corre- 
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Bpond  with  the  allegations  of  the  petition.  The  judgment 
of  the  district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 


The  other  judges  concur. 


James  Talcott,  appellant,  v.  James  R.  C.  Field 

ET   AL.,  appellees. 

[Filed  Mat  18,  1892.] 

liife  Insuranoe:  Eetdowmbnt  Plan:  Policy  is  Subjiot  to 
Claims  of  Insured's  Creditors.  While,  ordinarily,  a  poUcj 
of  life  insnranoe  payable  to  the  wife  npon  the  death  of  her  hns- 
band  is  not  sabject  to  be  applied  in  payment  of  his  debte,  yet 
where  the  policy  is  in  the  form  of  an  endowment,  a  certain  snm 
to  be  repaid  after  a  specified  nnmber  of  years,  the  transaction  la- 
in the  natnre  of  a  loan,  the  insurance  being  a  mere  incident, 
and  where  the  premiums  have  been  paid  by  an  insolvent  debtor, 
the  insurance  money  on  snch  policy  receiTed  by  the  wife  doring 
the  lifetime  of  the  hnsband  Is  not  transmnted  so  as  to  be  hera 
as  against  creditors  of  the  hnsband,  bnt  is  subject  lo  their 
claims. 

Error  to  the  district  court  for  Grage  county.  Tried 
below  before  Appelget,  J. 

J.  E.  Cobbey,  for  plaintiff  in  error,  cited:  Burt  v,  Tim" 
mona,  2  8.  E.  Rep.  [W.  Va.],  781 ;  Seitz  v.  MUchdl,  94  U. 
8.,  582;  Keller  v.  Mayer,  55  Ga.,  406;  WeUa  v.  Smith,  64 
Id.,  262;  Parker  v.  Bates,  29  Kan.,  697;  Eagerly  v.  Greg- 
ory, 17  Neb.,  348;  Wariman  v.  Price,  47  III.,  22;  Carter 
V.  Martin,  15  S.  W.  Rep.  [Ky.],  663;  Elijah  v.  Taylor,  37 
111.,  247 ;  Coon  v.  Bigden,  4  Colo.,  276 ;  QuidorUf  Adm'x 
V.  Pergeaux,  18  N.  J.  Eq.,  472;  Sober  v.  StandaH,  20  Atl. 
Rep.  [Pa.],  405;    Bank  v.  Sprague,  20  N.  J.  Eq.,  13; 


34    Ml 
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CommontoeaUh  v.  Fletcher,  6  Bush  [Ky.],  171 ;  Martinez 
V.  Ward,  19  Fla,,  175;  FdUr  v.  Alden,  23  Wis.,  301; 
Keeiiey  v.  Oood,  21  Pa.  St.,  365;  Chardavoyne  v.  OaJbratii^ 
1  S.  Rep.  [Ala.],  771;  SimnM  v.  Bradley,  15  S.  W. 
Rep.  [Wis.],  467 ;  HamUl  v.  Auffustine,  46  N.  W.  Rep. 
[la.],  1113;  Penn  9.  Whiteheads,  12  Gratt.  [Va.],  74; 
Glidden  v.  Taylor^  16  O.  St.,  510;  Shay  v.  Dicksan,  15 
Ail.  Rep.  [N.  J.],  262;  Av,gu^  Bank  v.  Croseman,  7  Atl. 
Rep.  [Me.],  396. 

A.  H.  Baboock,  and  A,  D.  MoCandiese,  contra: 

The  proceeds  of  a  policy  payable  to  the  wife  cannot  be 
touched  by  the  creditors  of  the  insured.  (Bank  v.  Hume,  3 
Mackey  [Dist.  of  Col.],  384;  Goodrich  v.  2V-cflrf,3  Colo., 
408;  MeCutcheon^s  Appeal,  99  Pa.  St,  133;  May,  Ins., 
«'399.)  As  to  the  pleadings :  Ockendon  v.  Barnes,  43  la., 
615;  Cumminga  v.  Thompson,  18  Minn.,  246;  Clark  v. 
J)ayton,  6  Neb.,  192;  Voorhees  v.  BonesUel,  16  Wall.  [U. 
S.],  31;  Arnold  v.  Baker,  6  Neb.,  136;  Davis  v.  Dyeus, 
7  Bush  [Ky.],  4;  Clark  v.  Van  Reimsdyk,  9  Cranch  [U. 
S.],  160;  Hughes  v.  Blake,  6  Wheat  [U.  S.],  468.  The 
marital  relation  does  not  disqualify  a  husband  from  beoom- 
ing  the  agent  of  his  wife,  and  he  may  give  her  his  labor 
:uid  skill  without  rendering  her  property  liable.  {Voorhees 
V.  Bonested,  16  Wall.  [U.  S.],  16;  Buckley  v.  Wells,  33  N. 
Y.,  618 ;  Knapp  v.  SmUh,  27  Id.,  277 ;  Gage  v.  Dauchy, 
34  Id.,  296;  Abbey  v.  Deyo,  44  Barb.  [N.  Y.],  381; 
Aldridge  v.  Muirhead,  101  U.  S.,  399 ;  Tresch  v.  WirU, 
34  N.  J.  Eq.,  129;  MoMurtry  v.  Broum,  6  Neb.,  376; 
Edgerly  v,  Gregory,  17  Id.,  349;  Broadwater  ©.  Jacoby,  19 
Id.,  80;  Motrison  v.  Berry,  42  Mich.,  393;  Wait,  Fraud. 
Con.,  sees.  303,  304.) 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  plaintiff  against  thed^ 
fendants  in  the  district  court  of  Grage  county  to  subjeGt 
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oertain  property  to  the  payment  of  his  judgment.  The 
court  below  found  the  issues  in  favor  of  the  defendants 
and  dismissed  the  action.  The  only  testimony  in  the  case 
bearing  upon  the  questions  in  controversy  is  that  of  Field 
and  wife,  and  is  far  from  satisfactory.  It  appears  that 
several  years  ago  Field  &  Bro.  were  conducting  a  notion 
store  in  Rock  Island  and  seem  to  have  been  in  business 
for  many  years;  that  the  stock  was  worth  about  $20,000; 
that  an  uncle  of  tlie  partners  had  sold  them  the  stock  some 
fourteen  years  before,  taking  a  chattel  mortgage  thereon 
which  he  had  kept  alive ;  that  he  had  indorsed  for  the 
partners  and  signed  notes  with  them :  these  transactions 
are  neither  fully  nor  clearly  set  out;  that  Field  possessed 
a  dwelling  house  of  about  the  value  of  $4,500,  upon 
which  were  two  mortgages,  in  the  aggregate  about  $2,500; 
that  the  uncle  took  possession  of  the  store  under  his  mort- 
gage and  seems  to  have  been  paid  in  full ;  that  a  compro- 
mise was  effected  with  a  number  of  other  creditors  at 
thirty-two  and  one-half  cents  on  the  dollar,  but  the  plaint- 
iff refused  to  accept  this  amount  and  recovered  judgment 
on  his  debt,  which  seems  to  have  been  incurred  just  before 
the  failure  of  Field  &  Bro. ;  that  in  1889  he  brought  an 
action  in  this  state  on  the  judgment  and  recovered  judg- 
ment thereon  for  the  sum  of  $3,016.39,  upon  which  an 
execution  was  issued  and  returned  unsatisfied.  It  also  ap- 
pears that  the  mortgages  on  the  dwelling  house  in  Rock 
Island  were  foreclosed  and  the  property  purchased  by  the 
mortgagee,  the  mother  of  Mrs.  Field,  and  by  her  con- 
veyed to  the  latter ;  that  this  house  was  afterwards  sold  for 
$4,250,  and  the  money  invested  in  the  land  in  controversy. 
It  also  appears  that  the  husband  had  taken  out  a  fifteen- 
year  endowment  policy  on  his  life  in  favor  of  bis  wife ; 
that  he  paid  the  premiums,  and  at  the  expiration  of  the 
fifteen  years  she  received  $2,040,  which  it  is  claimed  was 
invested  in  live  stock  to  be  referred  to  presently.  The 
husband  is  also  engaged  in  the  coal  business  at  Beatrice  in 
his  wife's  name. 
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Id  the  fourth  paragraph  of  her  answer  tlie  wife  allegee: 
*^  This  defendant  further  admits  that  at  the  commenoemeDt 
of  this  action  she  owned  the  following  real  And  personal 
property:  The  north  half  of  section  21,  in  township  1 
north,  of  range  5,  and  the  southwest  quarter  of  the  sooth- 
east  quarter  of  section  16,  in  said  township  and  range,  of 
the  value  of  about  $6^000,  upon  which  real  estate  there  is 
a  mortgage  of  $3,500  unpaid  and  not  yet  due,  drawing  in- 
terest at  seven  and  one-half  per  cent  per  annum  ;  and  the 
following  personal  property,  viz. :  About  33  head  of  horses 
and  colts  worth  alx)ut  $1,300;  about  77  head  of  cattle 
worth  about  $1,500;  about  50  head  of  li<^  worth  about 
$200.  This  defendant  alleges  that  the  said  defendant 
James  R.  C.  Field  has  no  right,  title,  or  interest  in  said 
property,  or  any  part  thereof,  at  the  commencement  of  this 
action  or  any  time  since,  and  that  this  defendant  did  not 
at  said  date,  or  at  any  other  time  since,  hold  the  title  to  the 
property  in  the  petition  described  in  trust  for  the  defend- 
ant James  R.  C.  Field  in  whole  or  in  part,  and  denies  that 
said  property,  or  any  part  hereof,  is  kept  in  her  name  for 
the  purpose  of  defrauding  the  plaintiff  in  the  collection  of 
his  judgment,  but  on  the  contrary  allies  that  all  prop- 
erty in  her  name  and  held  by  her  and  described  in  plaint- 
iff's petition  is  her  own  separate  estate  owned  by  her  by 
a^tsolute  title,  and  not  acquired  from  her  said  husband  by 
gift,  grant,  sale,  or  otherwise. 

It  also  appears  that  the  husband  has  had  full  and  abso- 
lute control  of  the  business  of  his  wife  and  witliout  com- 
pensation or  an  agreement  therefor  has  given  her  the  bene- 
fit of  his  time  and  labor.  The  effect  has  been  that  the  wife 
has  prospered  while  the  creditors  of  the  husband  have  been 
compelled  to  look  on  at  a  distance. 

A  policy  of  life  insurance  is  a  contract  in  consideration 
of  certain  payments  to  the  insurer,  for  which  it  undertakes 
to  pay  a  certain  sum  u|)on  the  death  of  the  person  whose 
life  is  insured.  (3  Kent,  Com.,  366.)  Under  the  endowment 
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plan,  however,  the  insurer  undertakes,  upon  the  payment 
of  a  certain  amount,  to  pay  the  insured,  or  such  person  as 
he  may  designate,  a  certain  specified  sum  in  a  given  num- 
ber of  years.  It  is  more  like  an  investment  than  insur- 
ance, the  latter  being  a  mere  incident  and  not  the  main 
fHirpoee  of  the  transaction.  Now  it  may  be  conceded  that 
where  a  reasonable  amount  of  insurance  is  effected  upon 
the  life  of  a  husband,  the  sole  object  being  to  provide  a 
fund  for  the  support  of  a  beneficiary  in  case  of  the  death 
of  the  insured,  that  such  fund  will  not  ordinarily  be  liable 
for  his  debts.  Where,  however,  the  money,  or  a  consider- 
able portion  of  it,  is  to  be  repaid  in  his  lifetime,  the  trans- 
action partakes  more  of  the  character  of  a  loan.  On  prin- 
ciple the  insured  might  deposit  the  premiums  in  a  bank  on 
time  certificates  drawing  interest  and  at  the  end  of  fifteen 
years  draw  the  same  with  accrued  interest.  Such  funds  re- 
main the  property  of  the  debtor.  So  in  case  of  an  endow- 
ment policy.  The  transaction  is  simply  one  of  contract  in 
which  the  insurer  promises  after  a  certain  date  to  repay 
the  insured  the  amount  agreed  upon.  Now,  suppose  the 
money  so  invested  belongs  to  the  debtor,  and  which  should 
be  applied  to  the  payment  of  his  debts,  the  mere  act  of  fil- 
tering it  through  the  insurance  company  will  not  trans- 
mute it  so  that  it  becomes  the  property  of  the  beneficiary 
free  from  tlie  claims  of  creditors.  If  so,  it  would  afford 
an  easy  mode  of  evading  the  law,  and  no  stronger  illustra- 
tion is  required  than  the  case  under  consideration.  If  a 
debtor's  property  may  be  given  to  his  wife  in  the  way  pro- 
posed, free  from  the  claims  of  creditors,  then  our  attach- 
ment and  other  laws  for  the  collection  of  debts  are  wholly 
<leficient  and  ineffectual  to  protect  the  rights  of  creditors. 
But  the  laws  spoken  of  are  not  defective,  nor  is  the  prop- 
erty in  question  free  from  their  claims.  It  is  very  clear 
that  the  money  derived  from  the  insurance  company,  with 
which  the  live  stock  in  question,  was  purchased,  was  the 
property  of  the  husband  and  not  of  the  wife,  and  is  liable  for 


616 


NEBRASKA  REPORTS.  [Vou  34 


GUTert  T.  State. 


his  debts.  In  May  od  Insurauoe^  sea  458,  it  is  said :  '^Aii 
endowment  policy,  however,  is  a  part  of  his  estate  and  sub- 
ject to  his  debts."  ( WhUe  v.  Smith,  2  Tex.  Gvil  Oases, 
400-401.)  It  is  very  dear,  also,  that  the  increase  in  value 
of  the  real  estate  has  been  very  largely  brought  about  by  the 
labor  of  the  husband,  and  while  as  to  her  own  property  she 
may  protect  her  rights  therein,  she  cannot  as  against  cred- 
itors claim  the  added  value  thereof  which  has  resulted  from 
the  labor  of  her  husband  thereon.  {Olidden  v.  Taylor,  16 
O.  St.,  610.)  Honesty  and  fair  dealing  lie  at  the  founda- 
tion of  all  commercial  prosperity  and  it  is  the  duty  of  courts 
to  require  as  far  as  possible  the  application  of  a  debtor's 
property  to  the  payment  of  his  debts.  If  he  is  unfortu- 
nate— as  he  may  be  and  still  be  honest — the  law  throws  its 
protection  around  him  by  exempting  his  homestead  and  a 
certain  amount  of  personal  property,  and  this  law  is  liber- 
ally construed  by  the  courts.  But  it  is  not  intended,  nor 
will  the  courts  sanction  the  concealment  of  a  debtor's  prop- 
erty in  the  name  of  another  and  thereby  prevent  its  appli- 
cation to  the  payment  of  his  debts.  The  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 


BeVERSED    and    RENfANDED. 


The  other  judges  concur. 


34  616] 
d47  748 

84  616 
d^ 70 

34  "61« 
d62  t*49 


T.  E.  Calvert  et  al.  v.  State  of  Nebraska. 

[FiLKD  May  18,  1892.] 

1.  Ik^unctions :  YALiDrrr:  Railroads:  Stbskt  Railways.  A 

•Ireet  railway  company  iDstitated  an  action  to  obtain  an  iignne- 

'    Hon  against  three  raUway  oompaniea,  to  restrain  them  from  pre- 

Tenting  the  l*ying  of  track  acron  snch  raUwaya.    One  of  the 
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railway  oompauiea  answered,  in  sabetanoe,  that  it  had  occupied 
the  ground  for  more  than  twenty  years;  that  it  was  a  part  of  ita 
yard,  where  trains  were  constantly  being  made  np,  and  cars  were 
continaally  passing  and  repassing  at  the  point  indicated ;  that  the 
company  had  rights  in  the  street;  that  the  street  railway  com- 
pany was  not  a  valid  corporation  and  had  no  right  to  lay  its 
tracks  through  said  yard,  and  that  other  and  safer  points  of  cross- 
ing were  near  at  hand ;  that  the  oonstrnction  of  the  street  railway 
wonld  canse  great  loss  and  iiijnry  to  the  railway  company  and 
be  attended  with  danger  to  its  employes,  etc.  HM,  That  an 
order  of  the  district  jadge  made  at  chambers,  on  disputed  ques- 
tions of  fact,  on  an  application  for  a  temporary  injunction,  which 
in  effect  divested  the  railway  company  of  the  possession  of  its 
property  and  gave  it  to  the  street  railway  company,  was  void. 

2.  :  Temporary  Order:  Office.  A  preliminary  injunc- 
tion is  merely  to  preserve  matters  in  9Uitu  quo  until  a  bearing^ 
It  cannot  divest  rights  nor  transfer  the  possession  without  a 
trial. 

Erkob  to  the  district  court  for  Lancaster  county.  Tried 
below  before  FiEi^^  J. 

John  H,  Ames,  for  plaintiffs  in  error: 

The  mandatory  injunction  and  order  or  writ  of  assist- 
ance, as  provisional  remedies,  are  absolutely  unknown  to 
our  system  of  jurisprudence.  Even  in  the  absence  of  stat- 
utory definition  and  limitation,  neither  o'f  these  writs  or 
orders  has  hitherto  been  used  by  courts  of  equity  ezce))t 
for  the  purpose  of  carrying  into  effect  their  final  decrees. 
(farmers  Ry.  Co.  v.  Reno  O.  C.  &  P.  R.  Co.,  53  Pa.  St., 
224 ;  Audenried  v.  R.  Co.,  68  Id.,  370 ;  Oale  v.  AbboU,  8 
Jurist,  N.  8.  [Eng.],  987 ;  Child  v.  Douglas,  1  Kay  [Eng.], 
678 ;  Washington  Uni.  v.  Green,  1  ^d,  Ch.,  97 ;  N.  Y. 
Print  &  Dying  Est.  v.  Fitch,  1  Paige  [N.  Y.],  97 ;  Bosley 
V.  Susquehanna  Canal,  3  Bland  [Md.  Ch.],  65;  At^y  Gen. 
V.  R.  Co.,  2  Green  Ch.  [N.  J.],  136;  Atey  Gen.  v.  Patter- 
son, 1  Stock.  [N.  J.],  624 ;  Locomotive  &  Madi.  Wks,  v.  R, 
Co.,  20  N.  J.  Eq.,  379 ;  3  Dan.  Ch.  Pr.  1767 ;  1  Ves.  Jr., 
140;  Blakemore  v.  C.  &  N.  Co.,  1  Myl.  &  K.  [Eng.],  154; 
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High,  Inj.,  16 ;  Bracken  v.  Predon,  1  Wis.,  584 ;  Story, 
Eq.  Pl.y  374y  375.)  Even  a  decree  of  a  court  of  equity  on 
final  hearing  which  sought  to  do  what  was  done  by  this 
order,  would  be  void.  {Tcrnxu  v.  R.  Oo.^  44  Mich.,  479; 
Henderson  ff.  Mareelly  1  Kan.,  137;  Mooeic  v.  R.  Cb.  13 
Atl.  Rep.  [Pa.]|  915.)  Judge  Norval  had  jurisdiction  to 
grant  the  temporary  injunction  on  the  answer  and  ooanter- 
daini.  {Cox  v.  l)fler,  6  Neb.,  397.) 

F.  J.  Bushy  and  J,  R.  WebsUvj  eowtra: 

The  locus  quo  of  the  controversy  was  in  actual  use  as  a 
publio  street  A  supreme  judge  of  the  state  of  Nebraska 
has  no  jurisdiction  to  issue  an  injunction  in  a  cause  pend- 
ing in  the  district  court,  unless  it  be  of  that  character  of 
causes  of  which  the  supreme  court  has  original  jurisdiction. 
The  order  allowed  by  Judge  Norval  was  not  an  injunction 
nor  was  it  intended  to  be.  The  injunction  was  not  vio- 
lated, (Code,  oh.  4,  sees.  258,  260.) 

Maxwell,  Ch.  J. 

On  the  20th  of  August,  1890,  the  North  Lincoln  Street 
Railway  Company  brought  an  action  against  the  Chicago, 
Burlington  &  Quincy  Railroad  Company,  the  Fremont, 
Elkhom  &  Missouri  Valley  Railway  Company,  and  the 
Missouri  Pacific  Railway  Company,  the  cause  of  aotion 
being  set  forth  as  follows : 

'^The  plaintiff  is  a  street  railway  corporation,  duly  or- 
ganized and  incorporated  for  building,  constructing,  owning 
and  operating  a  street  railway  in  the  city  of  Lincoln  and 
its  vicinity.  The  defendants  are  railroad  corporations,  re- 
spectively operating  and  owning  lines  of  railway  entering 
the  city  of  Lincoln  or  passing  through  the  same.  The 
plaintiff  has  from  the  city  of  Lincoln  a  franchise  for  the 
constructing  of  a  railway  on  North  Eleventh  street,  and 
other  streets  of  the  city  of  Lincoln,  and  desires  to  coostnict 
a  line  of  street  railway  on  Eleventh  street  from  W  street 
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to  Y  street,  and  has  constructed  and  nearly  ready  for  oper- 
ation about  four  miles  of  street  railway  running  from  W 
street  north  to  Grandview  addition  in  the  city  of  Lincoln, 
and  desires  to  continue  and  connect  its  road  to  the  central 
fiart  of  the  city  of  Lincoln  at  O  and  Twelfth  streets,  or  in 
that  vicinity.  The  plaintiff  has  purchased  and  is  now 
putting  into  place  machinery  for  operating  its  railway  by 
electricity  for  its  motor  power,  and  for  that  purpose  has 
purchased  motors  and  engines  and  all  appurtenances  for  the 
operation  of  its  road  by  electricity  and  is  in  process  of  oon- 
structing  its  power  house.  The  road  of  the  plaintiff  will 
be  of  great  public  utility  for  the  residents  north  of  the  rail- 
way tracks  of  the  defendants  in  obtaining  rapid  transit  from 
the  suburbs  into  the  city  of  Lincoln.  The  plaintiff  has 
already  invested  about  $35,000,  and  is  al)out  to  invest  for 
ilie  completion  of  its  railway  the  sum  of  $60,000  additional. 
The  defendant's  roads  cross  Eleventh  street  and  it  is  neces- 
sary for  the  plaintiff  to  lay  its  track  across  the  track  of 
the  defendants,  of  which  there  are  several  tracks  in  that 
vicinity.  But  the  plaintiff  does  not  propose  without  the 
advice  an  1  approval  of  the  proper  authorities  to  break  or 
<lisconnect  the  rails  of  the  defendants,  but  the  plaintiff  pro- 
looses  to  construct  its  road  across  the  tracks  of  the  defend- 
ants by  raising  its  rails  at  the  point  of  the  crossing  about 
one  and  one-half  or  two  inches  above  the  rails  of  the  de- 
fendants and  to  cut  the  plaintiff's  rails  so  that  the  wheels  of 
the  defendants  cars  can  pass  through  the  space  in  the 
plaintiff's  rails  without  in  anywise  impeding  or  hindering 
its  passage  or  safety.  But  the  defendants,  colluding  and 
I'onspiring  t<^ther  to  make  the  completion  of  the  plaint- 
iff's road  greatly  more  expensive,  and  much  delaying 
the  completion  of  the  same,  refuse  the  plaintiff  permis- 
sion to  cross  their  tracks  in  the  manner  aforesaid,  or 
to  permit  the  plaintiff  to  cross  their  tracks  at  grade 
in  any  manner  whatever;  Jhat  the  manner  of  the  pro- 
posed crossing  is  the  same  as  is  the  crossing  now  used 
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by  the  Lincoln  Rapid  Transit  Company,  operating  ita 
said  cars  at  said  crossing  by  steam ;  that  the  manner  in 
which  the  plaintiff  proposes  to  cross  the  defendant's  tracks 
is  the  same  that  the  defendant,  the  Chicago,  Burlington  & 
Quincy  Railroad  Company,  and  the  Fremont,  Elkhom  & 
Missouri  Valley  Railway  Com|)any  consented  that  the 
said  Lincoln  Rapid  Transit  Company  might  cross  their 
tracks;  and  the  manner  in  which  the  plaintiff  proposes  to 
cross  the  said  railway  tracks  is  in  ail  things  precisely  the 
same  as  has  been  used  and  operated  without  any  accident 
or  danger  for  three  years  last  past  by  the  Lincoln  Rapid 
Transit  Company  over  the  defendants'  tracks.  So  that  the 
safety  of  the  manner  of  crossing  proposed  has  been  dem- 
onstrated by  use.  But  the  defendants  insist  that  the 
plaintiff  shall  construct  what  is  termed  a  viaduct  or  bridge 
of  sufficient  height  so  that  the  cars  of  the  plaintiff  shall 
pass  over  the  trains  and  cars  of  the  defendants  with  suffi- 
oient  elevation  to  permit  the  highest  car  and  engine  to  pass 
under  such  viaduct.  But  the  plaintiff  shows  that  to  oon- 
atruct  such  viaduct  it  is  necessary  to  make  a  long  and 
steep  grade  to  approach  the  same  in  order  to  give  sufficient 
elevation,  and  that  such  grade  will  greatly  and  inordinately 
add  to  the  expense  of  the  operation  of  the  plaintiff's  road 
in  procuring  sufficient  power  to  lift  its  trains  at  such  height 
over  the  defendants'  tracks;  and,  moreover,  for  such  via- 
duct to  be  strong  and  durable  and  safe  will  be  of  very 
great  expense,  costing  as  much  as  four  or  five  miles  of 
street  railroad  way,  and  such  viaduct,  unless  made  wide 
enough  to  be  used  for  a  public  roadway  for  the  passage  of 
teams  and  vehicles,  will  very  greatly  impede  the  highway, 
which  is  a  thoroughfare  of  very  considerable  resort  and 
much  uaed  by  the  people  living  within  and  north  of  the 
dty  of  Lincoln  for  entrance  into  the  city,  and  it  is  against 
the  public  interest  that  a  viaduct,  unless  also  to  serve  as  a 
public  road,  should  be  constructe<l  in  Eleventh  street 
And   the   city  of  Lincoln   has  now  no  mcnins  available 
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whereby  it  can  obtain  money  for  the  construction  of  a  via- 
duct of  sufficient  width  to  serve  as  a  public  road,  or  street, 
as  well  as  for  the  tracks  and  cars  of  the  plaintiff;  that  the 
only  reason  wherefore  defendants  refuse  and  conspire  to 
impede  the  plaintiff  in  making  the  entrance  of  its  road 
into  the  central  part  of  the  city  at  grade  over  the  defend- 
ants^ tracks,  is  that  the  defendants  pretend  it  will  greatly 
add  to  the  danger  of  collisions,  and  that  they  will  have  to 
maintain  a  watchman  at  said  crossing,  but  in  truth  and  in 
fact,  said  street  at  the  point  where  plaintiff  desires  to  cross 
is  now  an  open  public  highway  used  constantly  for  the 
passage  of  teams  and  vehicles,  and  at  said  crossing  the  de- 
fendants keep  constantly  night  and  day,  while  teams  are 
passing,  a  watchman  with  signals  to  warn  persons  pass- 
ing when  trains  are  about  to  pass  said  crossing,  so 
that  the  expense  of  the  defendants  will  not  in  any- 
wise be  increased,  as  they  already  maintain  one  or  more 
watchmen  at  said  crossing  and  no  additional  watchman  will 
be  rendered  necessary ;  that  the  manner  in  which  it  will 
operate  its  cars  by  electricity  is  such  that  the  cars  are  under 
perfect  control  of  the  driver,  who  stands  on  the  front  plat- 
form of  the  car  while  in  motion,  and  by  a  mechanical  ap- 
pliance termed  a  switch,  is  enabled  to  stop  instantly  or  even 
reverse  at  full  speed  the  motion  of  the  car,  so  that  the  street 
railway  car  as  it  will  be  equipped  and  operated,  is  more 
manageable  than  any  other  vehicle  which  is  wont  to  cross 
the  defendant's  tracks,  and  can  be  instantly  stopped  or  re- 
versed upon  signal  so  to  do ;  that  there  is  about  to  be  held 
in  the  city  of  Lincoln  the  annual  state  fair  of  the  state  of 
Nebraska,  which  will  convene  in  the  city  of  Lincoln,  a 
great  mass  of  people  whose  transportation  through  the  city 
of  Lincoln  and  its  suburbs  speedily,  pleasurably,  and 
cheaply  is  not  only  to  the  interest  of  the  people  who  may 
assemble,  but  is  of  great  interest  to  the  city  of  Lincoln 
itself.  The  plaintiff,  if  permitted  to  cross  the  defendants, 
tracks,  expect  to  have  their  road  in  operation  at  the  time  of 
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the  state  fair,  and  the  same  being  the  first  electric  street 
railway  in  the  city  of  Lincoln  will  be  a  novelty  which 
guests  assembled  will  desire  to  see  and  avail  themselves  of 
for  transportation.    A  nd  the  novelty  of  sach  street  railway 
transportation  will  also  cause,  as  plaintiff  anticipates,  a  large 
amount  of  traffic  upon  its  line,  and  be  of  great  profit,  which 
the  plaintiff  will  wholly  lose  if  it  is  delayed  for  even  two 
or  tliree  days  in  doing  the  mechanical  work  in  constructing 
said  crossing.    The  plaintiff  moreover  shows  that  north  of 
the  city  of  Lincoln,  at  Grand  view,  the  northern  terminus 
of  the  plaintiff's  line,  there  is  located  and  about  to  be  con- 
structed an  institution  known  as  Worthington  Military 
Academy,  and  many  people  alx)Ut  to  visit  the  city  of  Lin- 
coln are  connected  and  affiliated  with  the  society  interested 
in  the  said  institution  of  learning,  and  will  desire  to  see  its 
site  and  its  surroundings,  and  they  will  be  very  greatly  in- 
convenienced if  the  plaintiff  is  not  permitted  to  complete  its 
line  for  their  accommodation;  that  it  is  willing  to  reganl 
such  grade  crossing  as  it  now  proposes  to  make  tempo- 
rary, and  in  case  an  elevated  viaduct  is  not  constructed  ou 
Eleventh  street,  it  is  willing  to  unite  with  the  defendants  in 
the  construction  of  any  approved,  suitable  and  safe  crossing, 
as  is  provided  shall  be  done  by  section  1 13  of  chapter  16  of 
the  Compiled  Statutes  of  Nebraska,  and  is  willing  to  pay  its 
portion  as  in  said  section  provided,  of  the  costs  and  expenses 
of  such  crossings,  upon  all  the  tracks  which  its  tracks  shall 
intersect;  that  the  proposed  point  of  crossing  is  the  only 
favorable  point  of  crossing  that  its  road  is  constructing  from 
Grandview  up  Twelfth  street  to  the  vicinity  of  defend- 
ants' tracks  and  grounds,  but  that  Twelfth  street  does  not 
extend  across  defendants'  tracks  and  ground  and  is  not  open, 
so  that  the  nearest  and  in  fact  the  only  point  which  plaint- 
iff can  cross  is  by  diversion  to  Eleventh  street  next  west  of 
Twelfth  street  and  making  the  crossing  at  that  point,  and 
plaintiff  has  proposed  and  tendered  to  defendants,  that  if 
they  would  permit  plaintiff  to  make  the  crossing  at  that 
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point,  and  to  make  a  viaduct  or  crossing  above  their  grounds 
and  tracks  on  Twelfth  street,  the  plaintiflTand  others  inter- 
ested in  obtaining  an  opening  of  the  highway  on  Twelfth 
street  line  would,  at  their  own  expense,  construct  a  high 
viaduct^  but  the  defendants  have  refused  the  plaintiff's  per- 
mission so  to  do,  and  it  is  unable  therefore  to  make  a  cross- 
ing at  that  point,  although  a  viaduct  could  be  constructed 
on  Twelfth  street  with  much  less  expense  than  at  Eleventh 
street,  for  the  reason  that  the  Twelfth  street  approaches  to 
the  grounds  of  the  defendants  from  the  south  to  the  viaduct, 
would  be  short  and  without  any  steep  or  severe  grade^  and 
to  the  northward  the  access  to  such  viaduct  is  easj  by  a 
direct  line  from  Twelfth  street  north  of  their  said  tracks 
and  grounds,  but  such  viaduct  would  be  more  difficult  and 
more  expensive  and  less  commodious  at  Eleventh  street, 
because  the  south  line  of  Y  street  is  but  about  150  feet  from 
the  northermost  of  defendant's  tracks,  and  plaintiff  would 
be  compelled  to  construct  and  operate  a  curve  at  Twelfth 
and  Y  streets  and  at  Eleventh  and  Y  streets,  so  that  the 
approaches  to  the  viaduct  will  be  much  more  difficult  and 
the  grade  necessarily  more  severe,  yet  the  defendants  have 
refused  to  permit  the  company  constructing  the  viaduct  on 
the  line  of  Twelfth  street,  and  the  negotiation  has  been 
pending  for  the  past  several  months,  and  so  much  time  has 
now  elapsed  that  should  the  defendants  consent  to  the  mak- 
ing of  the  viaduct  at  Twelfth  street,  there  would  not  now 
be  sufficient  time  before  the  holding  of  the  state  fair;  that 
it  IS  nnable  to  enter  Eleventh  street  at  the  said  point  be- 
caase  defendants  refuse  permission  and  threaten  to  use 
force  against  plaintiff's  laborers  and  prevent  their  construct- 
ing said  crossing,  although  they  have  under  their  franchise 
a  perfect  right  so  to  do,  and  unless  restrained  by  the  order 
of  the  court,  the  defendants  will  by  violence  and  force  pre- 
vent the  construction  of  said  crossing,  and  plaintiff  has  no 
remedy  except  by  the  intervention  of  the  court.  Where- 
fore plaintiff  prays  that  a  writ  of  injunction  may  be  issued 
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against  the  defendants,  and  all  their  several  offioers  and  em- 
ployes be  each  and  severally  restrained  from  any  force  or 
violence  against  plaintiff's  laborers  and  in  anywise  im- 
pede or  hinder  the  plaintiff  in  making  its  crossing  as  in 
the  same  manner  they  have  permitted  the  said  street  rail- 
way, to-wit,  the  Lincoln  Rapid  Transit  Railway  Com- 
pany, to  construct  its  tracks  across  the  Chicago,  Burlington 
&  Quincy  Railroad  Company  on  Eleventh  street,  and  that 
on  the  final  hearing  of  said  injunction  may  be  made  per- 
petual and  for  such  other,  further,  or  different  relief  as  the 
plaintiff  ought  in  equity  to  have,  and  for  costs." 

On  the  21st  of  that  month  application  was  made  to 
Judge  Field  for  a  temporary  order  of  injunction  and  the 
hearing  thereon  was  continued  to  the  following  Monday. 
On  the  22d  of  the  month  the  Missouri  Pacific  Railway 
Company  filed  an  answer  to  the  petition  and  praying  for 
affirmative  relief.  On  the  22d  of  the  same  month  the 
Chicago,  Burlington  &  Quincy  Railroad  filed  an  answer  and 
praying  for  affirmative  relief  as  follows: 

'*  Now  comes  the  defendant,  the  Chicago,  Burlington  A 
Quincy  Railroad  Company,  and  answering  for  itself  alone 
and  by  way  of  a  cross-petition  says  that  it  is  a  corporation 
organized  and  operating  a  system  of  railroads  in  Nebraska 
in  pursuance  of  law,  and  that  as  such  it  owns  and  operates 
different  lines  of  road  running  into  the  dty  of  Lincoln,  one 
main  line  and  several  side  tracks,  on  which  the  plaintiff  is 
seeking  to  cross  by  a  line  of  railway  to  be  operated  into 
and  out  of  the  city  of  Lincoln  at  or  near  what  would  be 
a  continuation  of  Eleventh  street  in  said  city.  This  de- 
fendant says  in  answer  to  said  petition  filed  by  the  plaintiff 
that  whether  the  plaintiff  is  a  corporation  organised  as  al- 
leged this  defendant  has  not  knowledge  or  information, 
and  therefore  denies  the  same;  that  whether  said  plaintiff 
has  a  franchise  and  right  from  the  city  of  Lincoln  to  oon- 
struct  its  line  of  road  over  and  along  said  street  or  any 
portion  thereof,  this  defendant  has  not  knowledge  or  in- 
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formation  and  therefore  denies  the  same.  Admits  that  the 
plaintiff  proposes  to  cross  its  right  of  way  and  railroad 
tracks  and  is  making  arrangements  to  build  a  crossing 
over  the  same  for  the  plaintiff's  line  of  road,  but  denies 
that  this  defendant  has  conspired  or  colluded  with  other 
defendants  or  any  one  else  to  prevent  said  crossing,  denies 
the  right  of  said  plaintiff  to  cross  its  tracks  and  objects  to 
the  same  on  its  own  account  without  any  conspiracy  or  col- 
lusion with  anybody  else.  Says  that  n^otiations  have  been 
had  with  this  defendant  and  the  plaintiff  by  and  through  its 
officers  for  the  construction  of  a  viaduct  over  the  tracks  of 
this  defendant  at  Twelfth  street  and  Eleventh  street,  and 
this  defendant  had  voluntarily  offered  to  assist  the  plaintiff 
and  the  city  of  Lincoln  in  the  construction  of  such  viaduct 
either  at  Twelfth  street  or  on  a  continuation  of  Eleventh 
street  over  the  defendant's  tracks  as  might  be  decided  upon 
by  the  city  and  the  plaintiff,  and  has  accepted  the  propo- 
sition of  the  plaintiff  specifying  the  amount  that  should  be 
paid  by  this  defendant.  This  defendant  admits  that  a  state 
fair  is  soon  to  be  held  near  the  city  of  Lincoln,  but  alleges 
that  the  plaintiff's  road  does  not  run  in  the  direction  of  the 
fair  grounds^  nor  anywhere  near  them.  Denies  that  the 
point  selected  by  the  plaintiff  to  cross  its  track  is  the  only 
available  place  for  crossing  the  same.  Denies  specifically 
and  generally  each  and  every  allegation  contained  in  said 
petition  not  hereinbefore  admitted  or  stated. 

''Further  answering  the  said  petition,  and  by  way  of 
asking  for  affirmative  relief,  this  defendant  says  that  it  owns 
a  strip  of  ground  at  the  proposed  place  of  crossing  200 
feet  wide  for  right  of  way  for  the  main  line  tracks  and 
yardage,  for  the  purpose  of  carrying  on  its  business  at  the 
city  of  Lincoln,  and  that  it  has  owned  and  used  said 
ground  for  such  purpose  for  about  twenty  years;  that  it 
became  the  owner  of  said  strip  of  ground  and  adapted  it 
to  the  uses  required  long  prior  to  the  time  that  Eleventh 
street  was  established  by  the  city  up  to  the  line  of  the 
43 
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ground,  and  neither  the  city  of  Lincoln  nor  the  county  of 
Lancaster  have  ever  established  or  obtained  the  right  to 
maintain  and  use  any  portion  of  said  strip  of  ground  as  a 
street  or  public  highway.  This  defendant  says  that  in  the 
use  of  said  strip  of  ground  for  its  road^  side  tracks,  and 
switch  yards  for  the  transaction  of  its  business  at  the  city 
of  Lincoln,  it  has  laid  thereon  a  number  of  traolcs;  that 
other  defendant  railroad  companies  have  also  obtained  land, 
and  right  of  way  adjacent  to  that  of  this  defendant  at  said 
point,  and  that  all  of  the  roads,  tc^ther  have  located  and 
used  (the  tracks  by  being  dose  to  each  other)  the  number 
of  ten  tracks,  which  would  have  to  be  crossed  by  the 
plaintiff  in  crossing  said  grounds  at  the  point  proposed; 
that  there  is  a  large  warehouse  building  adjacent  to  defend- 
ant's tracks  on  the  west  side,  built  at  large  expense^  by 
private  owners,  the  tracks  adjacent  were  built  and  adapted 
for  the  purpose  of  shipping  and  the  handling  of  freight,  so 
as  to  be  convenient,  both  for  the  warehouse  people  and  for 
this  defendant;  that  in  said  construction  the  side  tracks 
reaching  thereto  are  at  a  certain  grade,  and  that  if  the 
proposed  crossing  is  made  by  the  plaintiff  the  side  tracks 
readiing  to  this  warehouse  would  have  to  be  raised  some 
two  feet  in  height,  which  would  make  a  great  expense  to 
this  defendant,  and  practically  render  useless  the  said  ware- 
house and  tracks  for  the  purpose  of  shipments  as  designed; 
that  the  said  plaintiff  has  never  obtained  the  right  to 
cross  this  defendant's  grounds  and  tracks  at  the  point  pro- 
posed, nor  ever  asked  permission  to  cross  the  same  at  grade 
until  just  prior  to  the  bringing  of  this  action  for  an  in- 
junction by  the  plaintiff,  and  then  simply  inquired  if  de- 
fendant would  consider  question  of  grade  crossing;  that 
it  is  wholly  impracticable  and  extremely  dangerous  for  the 
plaintiff  to  cross  the  defendant's  tracks  and  the  oth^  tracks 
at  the  point  proposed  at  grade;  if  done,  the  result  would 
necessarily  be,  according  to  all  experiences  in  said  cases, 
the  loss  of  many   lives,  and  a  constant  danger  to  the 


Vol.  34]         JANUARY  TERM,  1892.  627 


Calvert  t.  State. 


traveling  publicy  and  would  be  a  great  and  irreparable 
damage  and  injury  to  this  defendant;  that  the  defendant 
constantly  uses  said  ground  and  tracks  for  the  passage  of 
its  trains  on  its  main  lines  and  for  switdiing  purposes,  and 
uses  the  same  as  a  switcliing  yard  for  the  station  at  Lincoln 
at  which  point  many  different  lines  converge,  all  operated 
by  this  same  defendant,  where  there  is  a  vast  amount  of 
switching  and  moving  of  trains  constantly  on  its  grounds  and 
yards,  including  this  particular  point  where  the  plaintiff 
proposes  to  cross;  that  in  corroboration  pf  what  the  plaintiff 
states  there  is  a  large  amount  of  traveling  back  and  forth 
from  North  Lincoln  to  the  city  proper,  which  makes  it 
all  the  more  imperative  to  provide  such  means  of  crossing,, 
specially  over  the  yardage  and  tracks  of  this  defendant 
and  other  defendants,  that  will  be  safe  and  a  reasonable  pro* 
tection  to  life  and  limb  to  the  traveling  public;  that  the 
plaintiff  and  all  of  the  parties  connected  therewith  have 
recognized  the  necessity  of  building  a  viaduct  or  overhead 
crossing  for  their  line  of  road  over  these  numerous  tracks 
as  being  the  only  safe  and  practicable  mode  of  operating 
their  cars;  that  members  of  the  city  council  and  the 
plaintiff  have  repeatedly  represented  this  to  the  defendants 
and  have  solicited  its  aid  in  the  construction  of  said  via- 
duct; that  this  defendant  readily  recognized  the  same 
necessity  as  did  the  plaintiff  and  the  city  council  of  Lin- 
coln, and  believing  it  was  proper  for  the  defendants  to  aid 
in  such  a  work  as  a  voluntary  contribution,  readily  con* 
sented  to  pay  the  amount  that  the  plaintiff  and  the  city 
douncil  demanded  and  thought  proper  by  this  defendant^ 
and  when  the  plaintiff  and  the  members  of  the  city  coun- 
cil named  the  amount  that  this  defendant  ought  to  pay  for 
such  construction,  this  defendant  accepted  the  proposition 
as  made,  and  had  no  idea  that  the  plaintiff  would  attempt 
to  cross  its  tracks  and  yardage  at  grade  until  the  beginning 
of  this  suit;  that  the  viaduct  or  railroad  crossing  that  was 
contemplated   and   talked   of  was    to  be  for  teams  and 
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%vagous  as  well  as  for  plaiDtiff's  line  of  railway,  and  says 
that  it  is  wholly  practicable  to  build  such  a  viaducCy  eitiier 
at  a  continuation  of  Eleventh  street  or  Twelfth  street  over 
the  tracks  of  this  and  the  other  defendants,  at  a  small  out- 
lay compared  with  the  damage  it  would  occasion  by  mak- 
ing a  grade  crossing;  that  it  owns  its  property  and  has  a 
ri^lit  to  its  use,  and  it  cannot  be  taken  or  damaged  by  any 
otner  railroad  line,  person,  or  company  without  just  com- 
pensation ;  that  no  such  compensation  has  ever  been  made, 
agreed  upon,  or  provided  for,  as  mentioned  in  the  statute 
referred  to  in  the  plaintiff's  petition  or  otherwise;  that 
the  plaintiff  has  built  its  line  of  railway  near  to  the  de- 
fendant's right  of  way  and  grounds  and  tracks  at  the  pro- 
posed point  of  crossing,  and  has  piled  up  a  large  amount 
of  material  and  lias  engaged  a  large  number  of  men  to 
enter  upon  the  grounds  of  this  defendant's  tracks  to  bnild 
and  construct  its  line  of  road  across  the  tracks  and 
grounds  of  this  defendant ;  that  these  men  thus  employed 
by  the  plaintiff,  and  the  plaintiff  itself,  will,  unless  re- 
»st rained,  enter  upon  said  grounds  and  build  said  crossing; 
that  it  has  threatened  to  do  so,  and  have  these  men 
ready  and  on  or  adjacent  to  the  ground  for  that  purpose, 
^md  this  defendant  has  been  compelled  to  watch  the 
grounds  in  order  to  see  that  the  plaintiff  does  not  carry  out 
its  threat  until  the  court  shall  decide  the  question  in- 
volved in  this  litigation,  and  as  the  plaintiff  is  the  moving 
party  and  the  one  that  is  threatening  to  build  said  cross- 
ing, and  has  the  men  and  material  ready  for  that  purpose, 
tills  defendant  prays  that  the  court  may  issue  a  temporary 
order  of  injunction  enjoining  said  plaintiff,  its  agents,  em- 
ployes, and  servants,  and  all  others  acting  under,  by,  or  for 
the  plaintiff  from  entering  upon  the  grounds  of  this  de- 
fendant at  the  proposed  point  of  crossing  or  elsewhere,  for 
the  purpose  of  building  or  grading  for  the  crossing  pro- 
posed, or  for  any  other  crossing,  and  that  such  further 
order  may  be  made  by  this  court  sitting  at  chambers  oo 


Vol.  34]         JANUARY  TERl^,  1892.  629 


Galrert  ▼.  State. 


Monday,  the  25th  day  of  August^  1890,  as  may  be  just, 
and  that  on  the  final  hearing  of  this  case  said  order  of  in- 
junction may  be  made  perpetual,  together  with  such  other 
and  further  relief  as  justice  and  equity  may  require/' 

Upon  this  answer  Judge  Norval  granted  an  order  as 
follows:  ''Upon  reading  the  foregoing  answer  duly  veri- 
fiedy  and  believing  that  a  good  cause  is  shown,  it  is  ordered 
that  a  temporary  injunction  be  granted  herein,  enjoining 
the  plaintiff  as  prayed  for,  from  entering  upon  the  defend- 
ant's right  of  way  and  grounds  for  the  building  and  con> 
struction  of  the  crossing  of  the  same  as  complained  of,  and 
that  a  further  hearing  of  this  matter  is  set  for  Monday,  the 
25th  day  of  August,  1890,  at  the  office  of  Judge  A.  W. 
Field,  in  Lincoln,  at  10  o'clock  A.  M.  This  temporary 
injunction  to  be  issued  upon  defendant's  executing  and  de- 
liTering  to  the  clerk  of  the  court  an  undertaking  to  the 
plaintiff  in  the  sum  of  $1,000,  with  approved  securities, 
conditioned  as  required  by  law.  August  22,  1890/'  This 
was  signed  by  Judge  Norval. 

It  will  be  observed  that  the  only  object  of  this  order  was 
to  prevent  any  action  by  the  plaintiff  until  a  hearing  coul  J 
be  had  on  the  following  Monday.  Objection  ia  made  in 
the  brief  of  the  defendants  in  error  to  the  power  of  the 
judge  of  the  supreme  court  to  grant  a  temporary  injunc- 
tion. The  statute  plainly  confers  the  power.  Heretofore, 
however,  the  judges  have  refused  to  grant  such  orders  as 
there  is  some  doubt  as  to  the  right  under  our  present  con- 
stitution. The  question  does  not  arise  in  this  case,  because 
on  Monday,  the  25th  inst.,  Judge  Field  continued  the  re- 
straining  order  in  full  force  and  deferred  the  hearing  until 
the  next  day,  when  the  following  order  was  entered  by 
Judge  Field  : 

''This  cause  now  comes  on  for  hearing  upon  the  applica- 
tion of  the  plaintiff  for  a  temporary  order  of  injunction 
herein,  the  application  of  the  defendant,  the  Chicago^ 
Burlington  &  Quincy  Railroad  Company,  for  a  temporary 
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injuDctiou.  *  "^  *  It  is  further  ordered  by  me  that 
iipoD  consideration  of  the  application  of  the  defendant, 
the  Chicago,  Burlington  &  Quincy  Railroad  Company,  for 
a  temporary  injunction  against  the  plaintiff,  that  the  same 
be,  and  is  hereby,  denied,  and  that  the  restraining  order 
heretofore  issued  against  the  plaintiff  and  hearing  set  before 
me,  by  his  honor  T.  L.  Norval,  one  of  the  judges  of  the 
supreme  court,  be  and  the  same  hereby  is  vacated  and  dis- 
ohaif^ed,  to  which  ruling  the  said  defendant,  the  Chicago, 
Burlington  &  Quincy  Railroad  Company,  duly  excepts  abd 
demands  that  the  amount  of  a  supersedeas  bond  be  fixed 
by  which  the  restraining  order  heretofore  allowed  by  the 
flaid,  the  honorable  T.  L.  Norval,  may  be  continued  in 
force  until  a  review  of  the  action  of  the  judge  herein  in 
vacating  said  restraining  order  can  be  heard,  and  make 
tender  of  a  bond,  which  demand  of  the  said  defendant  i84>j 
me  refused,  and  to  which  refusal  the  said  defendant  duly 
excepts. 

''Done  at  my  chambers  at  the  court  house  in  the  city 
of  Lincoln,  Lancaster  county,  Nebraska,  this  26th  day  of 
August,  A.  D.  1890." 

Afterwards  an  information  was  filed  charging  the  plaint- 
ifis  in  error  with  contempt  in  violating  said  order  and  they 
were  found  guilty  and  each  sentenced  to  pay  a  fine  and  to 
lie  imprisoned  until  paid.  From  which  judgment  the  case 
is  brought  into  this  court. 

The  question  presented  to  this  court  is  the  power  of  t 
judge  at  chambers,  upon  the  issues  presented,  there  being 
disputed  questions  of  fact,  to  make  the  oitler  in  question. 
In  any  case  where  the  court  or  judge  has  jurisdiction  and 
grants  an  injunction  during  the  peudeucv  of  a  suit,  the  in- 
junction while  in  force  must  be  obeyed.  A  court  should 
exercise  great  care  in  granting  such  relief,  and  only  where 
it  is  clear  the  injury  to  the  plaintiff  will  be  great  or  irre- 
parable; but  having  granted  it  the  adverse  party  shooM 
move  to  dissolve  or  modify  and  cannot  disregard  it  with 
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impuDity.  A  court  must  insist  that  its  legitimate  ofders 
be  obeyed.  This  is  necessary  both  for  the  protection  of 
private  rights  and  those  of  the  public.  If  the  court  or 
judge  exceeds  his  jurisdiction,  however,  his  action  in  the 
premises  is  like  that  of  any  other  person  who  acts  without 
authority.  The  sum  of  the  answer  of  the  Chicago,  Bur- 
lington &  Quincy  railroad  is  that  for  over  twenty  years  it 
had  been  in  possession  of  this  property ;  that  it  was  within 
the  limits  of  its  yard  at  Lincoln  and  necessary  for  the 
transaction  of  its  business ;  that  the  plaintiff's  railway  was 
not  a  lawful  corporation  and  had  no  right  to  use  the  prop- 
erty in  question  for  its  track ;  that  the  location  and  use  of 
said  street  railway  would  cause  great  injury  and  danger  to 
the  company  and  its  employes;  that  the  plaintiff  had  paid 
nothing  for  the  right  to  use  said  street,  etc  These  facts 
stand  admitted,  yet  the  plaintiff  was  given  full  authority 
to  proceed  and  construct  the  street  railway  while  the  de- 
fendant was  enjoined  from  defending  its  possession.  Not 
only  this  but  the  whole  power  of  the  court  was  used  to  aid 
the  plaintiff.  Suppose  the  owner  of  a  farm,  or  one  or 
moi'e  city  lots,  should  apply  for  an  injunction  to  restrain 
the  construction  of  a  railway  across  his  land,  and  should  set 
forth  the  same  facts  as  to  his  ownership  and  possession  as 
the  defendant  has  done  in  this  case,  and  the  railway  com- 
pany should  all^  the  same  facts  as  are  stated  in  the 
plaintiff's  petition,  would  the  court  or  judge  on  a  prelim- 
inary hearing  have  authority  to  tie  the  hands  of  the  land 
owner  and  permit  the  adverse  party  to  divest  him  of  his 
rights  and  destroy  his  possession  ?  The  statement  of  the 
case  carries  with  it  a  full  answer.  The  judge,  in  effect,  has 
undertaken  to  dispose  of  the  merits  of  the  case  wilbout  ji 
hearing.  A  temporary  injunction  merely  prevents  action 
until  a^ hearing  can  be  had.  If  it  goes  further,  and  divests 
a  party  of  his  possession  or  rights  in  the  property,  it  is 
simply  vo[d.  .{People  v.  Simonaon,  10  Mich.,  335;  P.,  H. 
d'  G,  Ry.  Oo,v.  Judge,  31  Id.,  456;  Sailing  v.  Johnson,  25 
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IJ.,  489;  McCoTtU)8  v.  Meiryhew,  40  Id.,  725;  Arnold  v. 
Bright,  41  Id.,  207 ;  T.  &  B.  C  R.  Go.  v.  Judge,!  N.  W. 
Rep.,  199.)  Judge  Cooley,  in  Arnold  v.  Bright,  mpra, 
says :  '^  The  court  of  chancery  has  no  more  power  than  any 
other  to  condemn  a  man  unheard,  and  to  dispossess  him  of 
property  prima  fade  his,  and  hand  over  its  enjoyment  to 
another  on  an  ex  parte  claim  to  it.  In  several  cases  it  has 
been  decided  that  possession  of  lands  is  not  to  be  disturbed 
by  means  of  a  preliminary  injunction.  {Hemingway  r. 
Preston,  Walk.  Ch.  [Mich.],  528;  People  v.  Simonson,  10 
Mich.,  335.)*' 

In  the  latter  case  it  was  held  that  such  an  order  was  not 
simply  illegal  but  absolutely  void.  The  railway  corpora- 
tion has  been  in  possession  of  the  yard  for  more  than 
twenty  years;  it  is  necessary  to  the  making  up  of  its  trains. 
It  is  proposed  to  run  a  street  railway  across  the  same  wiUi 
a  network  of  wires  overhead  charged  with  electricity,  and 
a  source  of  danger  to  every  employe  on  the  tops  of  its  cars 
— such  as  brakemen.  Whether  the  right  exists  to  con- 
struct such  a  track  across  a  network  of  railway  tracks, 
where  trains  are  being  constantly  made  up,  we  do  not  de- 
cide, because  the  question  is  not  presented,  bat  it  is  appar- 
ent that  the  question  is  not  entirely  free  from  doubt,  espe- 
cially where  there  are  other  available  outlets.  Even  if  it  is 
conceded  that  Eleventh  street  at  the  point  indicated  across 
the  railway  tracks  is  a  public  street,  still  it  does  not  follow 
as  a  matter  of  course  that  a  street  railway  can  be  con- 
structed at  that  point  without  compensation  to  the  com- 
pany whose  tracks  are  obstructed.  Street  railways  are 
desirable  improvements  and  furnish  facilities  for  the  trans- 
portation of  ]>assengers  within  the  limits  of  a  dty,  but  the 
fact  that  they  are  a  convenience — ^almost  a  necessity  at  the 
present  time — does  not  exempt  them  from  liability  for 
special  damages  sustained  by  the  property  of  any  perscm 
by  reason  of  their  construction.  Whether  or  not  the  rail- 
way company  is  entitled  to  damages  in  this  case  is  a  matter 
yet  to  be  determined  from  the  evidence,  but  the  possibility 
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or  rather  probability  of  such  damages  being  recovered 
should  deter  a  court  or  judge  from  depriving  a  {larty  of  any 
rights  until  the  damages  were  either  tendered  or  paid.  This 
is  the  rule  substantially  when  a  right  of  way  is  condemned, 
and  is  based  on  the  principle  that  a  party  being  deprived 
of  his  property  the  compensation  therefor  takes  its  place. 
It  is  true  in  condemnation  cases  where  the  money  is  depos- 
ited the  party  condemning  the  property  may  procee<I,  and 
no  donbt  the  rule  would  prevail  here.  In  our  view  there 
is  a  material  difference  between  a  case  of  this  kind  and 
one  where  a  public  street  of  a  city  has  been  appropriated 
in  part  by  a  railway  company,  but  has  l)een  in  constant 
use  by  the  public  as  a  thoroughfare.  In  such  case  the 
rights  of  the  respective  parties  are  to  be  respected  and  pro- 
tected. But  a  street  railway  imposes  an  additional  burden 
upon  the  street,  and  particularly  is  such  the  case  where  the 
cars  are  propelled  by  a  dangerous  agency  like  electricity, 
transmitted  through  wires  and  liable  to  cause  the  death  or 
serious  injury  of  such  employes  of  the  railway  company, 
as,  from  the  necessity  of  the  case,  are  brought  near  or  in 
contact  with  such  wires.  The  question  of  the  street  rail- 
wajr's  right  to  appropriate  the  property  in  question  should 
have  been  determined  by  a  trial  before  the  order  in  ques- 
tion was  made,  and  as  it  was  not,  the  judge  acted  without 
authority  and  the  order  is  void.  The  plaintiffs  in  error, 
therefore,  were  not  guilty  of  contempt.  The  judgment  of 
the  judge  is  reversed  and  the  proceedings  for  contempt 

Dismissed. 
The  other  judges  concur. 
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^ATB,  EX  BEL.  C,  B.  <&;  Q.  R.  Oo.  ET  AL,,  T.  NOBTH 

LiNOOLN  Street  Railway  Co. 

[FiLKD  If  AT  18,  1892.] 

1.  Aotion  Fending.  The  pendencj  of  a  former  sait  between  the 
seme  parties  mej  be  shown  in  ebatoment  when  a  Judgment  in 
snch  snit  woald  b  i  a  bar  to  a  judgment  in  the  second  action. 


2.  :  Mat  Bb  Plkadsd  iir  Makdamus  Pbocbkdihch^    Tie 

plea  of  the  pendency  of  another  salt  in  bar  is  applicable  to  pio- 
oeedings  in  mtmdammM. 

John  H.  AmeSy  and  MarqueU  &  DeweeM,  for  relatora^ 
cited,  contending  that  the  pendency  of  the  former  suits 
could  not  be  pleaded  in  abatement :  LaJUn  v,  Brown^  7  Met 
[Mass.],  676;  Hatch  v.  Spofford,  22  Conn.,  484;  Doumer 
V.  Garland,  21  Vt,  362;  Craig  v.  Dougherty,  45  Mo.,  294; 
Osbom  V.  Cloud,  23  Ia<,  104;  Moosic  v.  i2.  Co,,  13  Atl. 
Rep.  [Pa.],  915;  Cox  v,  Tyler,  6  Neb.,  297,  302;  Smith  v. 
Laihrop,  84  Am.  Dec.  [Pa.],  448  and  note;  Deiahayv. 
ClemerU,  3  Scam.  [111.],  201 ;  BoUon  v.  Landers,  27  Oil., 
1 84 ;  People  v.  Wayne  C.  G,  27  Mich.,  406 ;  CoJmeras  Co. 
V.  Brockway,  30  Cal.,  325;  3  Blackstone,  Com.,  110;  Tap- 
ping, Mandamus,  171  ;  People  v.  C.  &  A.  B.  Co.,  67  111., 
118;  In  re  Water  Power  Co.,  20  N.  J.  L.,  669;  8UUe  9.R 
Co.,  39  Minn.,  219  i  M.  ik  St.  P.  R.  Oo.  p.  FaribauU,  23 
Id.,  167. 

F.  J,  Bush,  and  /•  22.  Webder,  contra,  dted :  Long  v. 
StaU,  17  Neb.,  68 ;  l^ate  v.  St.  P.,  M.  &  0.  R.  Co.,  19  Id., 
477,  482;  High,  Ex.  Rem.,  p.  11,  sec.  7;  Id.,  151, 167; 
People  V.  Chicago,  63  111.,  424;  4  Wait,  A.  &  D.,  876; 
U.  S.  V.  Bank,  1  Cranch  [D.  C],  7;  Stale  v.  Graves,  19 
Md.,  361 ;  Smith  v.  Chicago,  etc.,  R.  Co.,  61  111.,  191;  K 
&  V.  Com.,  6  Wall.  [U.  S.],  563;  R  Co.  r.  WyandM,lO. 
St.,  278 ;  Ex  parU  Fleming,  4  Hill  [N.  Y.],  581 ;  SUsk  c. 
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Co.  Judge,  12  la.,  237;  PmkeU  v.  White,  22  Tex.,  669; 
He  'parte  Newman,  14  Wall  [U.  S.],  152;  Mansfield  v. 
Fuller,  60  Mo.,  338;  Begina  v.  Justiees,  28  Eng.  L.  &  Eq., 
160;  King  v.  Water-works  Co.,  6  A.  &  E.  [Eng.],  365; 
People  V.  Supetxisora,  12  Barb.  [N  Y.],  217;  Tarver  v. 
Corns.,  17  Ala.,  627;  People  v.  Thompson,  25  Barb.  [N. 
Y.],  73;  People  v.  Head,  25  111.,  325;  Legg  v.  Mayor,  42 
Md.,203;  Maxwell,  P1.&  Pr.,  730;  Pexrple  v.  Com.  Conn- 
cU,  63  111.,  424;  People  v.  Warfield,  20  Id.,  166;  People  v. 
Wiant,  48  Id.,  268 ;  T.JcP.  R.  Co.  v.  St.  Ry.  Cb.,  64  Tex., 
83;  Brown  v.  Duplessis^  14  Lia.  Ann.,  854;  St.  Ry.  Co.  v. 
CumminsvUle,  14  O.  St.,  528 ;  HobaH  v.  Mil.  City  R.  Co.,  27 
Wis.,  198;  JSMeb  v.  St.  Ry.  Co.,  78  Ind.,  266;  Hinekman 
V.  St.  Ry.  Co.,  17  N.  J.  Eq.,  76 ;  E  liott  v  R.  Cb,,  32  Conn., 
579;  Market  St.  B.  Co.  v.  Cent.  R.  Co.,  61  Cal.,  683, 

NOBVAL,  J. 

This  is  an  original  application  for  a  ^remptory  man^ 
damns  to  oompd  the  respondent  to  take  up  and  remove  its 
tracks,  eta,  where  the  same  crosses  the  grounds  of  the  re- 
lators, to  restore  said  grounds  and  tracks  to  their  former 
condition,  and  to  require  therespondent,  if  it  shall  desire  to 
cross  relators'  right  of  way,  to  effect  such  crossing  by 
means  of  a  bridge  or  viaduct  of  sufficient  dimensions  and 
height  as  not  to  interfere  with  the  safe  operation  of  re- 
lators' trains.  A  demurrer  to  the  information  was  over- 
ruled  pro  forma,  whereupon  the  respondent  answered  to 
the  merits,  and  also  pleaded  the  pendency  of  another  suit 
between  the  same  parties  in  bar.  Subsequently  the  cause 
was  referred  to  S.  J.  Tuttle,  Esq.,  to  take  the  testimony 
and  report  the  same  with  his  findings  of  fact  thereon. 
Upon  the  filing  of  the  report  of  the  referee  exceptions 
thereto  were  filed  by  the  respondent,  and  the  cause  was  sub- 
mitted to  the  court. 

In  1890,  the  respondent  constructed  a  line  of  street  rail- 
way across  the  tracks,  rights  of  way,  and  grounds  of  the  re- 
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lators  in  tbe  city  of  Liucoln  where  Eleventh  street  croeees 
said  grounds.  The  relators  having  refused  permission  to 
cross  their  tracks  at  said  place  at  grade,  the  respondent 
brought  suit  in  the  district  court  of  Lancaster  county 
against  the  relators  and  the  Fremont,  Elk  horn  &  Mis- 
souri Valley  Railway  Company,  to  enjoin  each  of  them 
from  impeding  or  interfering  with  the  North  Lincoln  Street 
Railway  Company  in  the  construction  of  its  road  across 
their  grounds.  The  relators  each  filed  an  answer  and 
cross-petition  in  said  cause,  with  prayer  that  the  street 
railway  company  be  enjoined  from  constructing  its  line 
across  their  roads  at  the  point  in  controversy.  A  ten^po- 
rary  order  of  injunction  was  allowed  the  plaintiff  in  said 
action  by  one  of  the  judges  in  the  district  court,  and  on 
application  of  Hie  Missouri  Pacific  Railway  Company  a 
restraining  order  was  issued  against  the  street  railway 
company,  which  was  subsequently  vacated  and  disc*harged 
by  the  judge  granting  the  same.  A  temporary  injunction 
or  restraining  order,  on  application  of  the  Cliicago,  Bur- 
lington &  Quincy  Railroad  Company,  was  allowed  by  die 
writer  against  the  plaintiff  in  said  cause  and  set  for  hear- 
ing before  Hon.  A.  W.  Field,  one  of  the  judges  of  the 
district  court  of  Lancaster  county,  which  upon  hearing  was 
vacated  by  said  judge.  The  suit  brought  in  the  district 
court  by  the  respondent  is  still  pending  and  undetermined^ 
and  during  its  pendency  this  proceeding  was  brought 

It  also  appears  that  the  relators  had  constructed  on  their 
rights  of  way,  where  respondent's  line  crosses  the  same, 
numerous  main  and  side  (racks,  all  of  which  were  neces- 
sary for  carrying  on  their  business,  and  were  and  are  con- 
stantly used  for  such  purpose;  that  upon  an  average  275 
engines  with  and  without  cars  attached,  and  220  vehicles 
drawn  by  animals  pass  over  the  crossing  in  question  each 
twenty- four  hours;  that  on  account  of  the  frequency  of  the 
passing;  of  engines  and  teams  at  said  point  the  crossing  of 
relators'  tracks  by  the  respondent's  road  at  grade  is  danger- 


I 


Vol.  34]         JANUARY  TERM,  1892.  637 

State,  ex  reU  C,  B.  A  Q.  R.  Co.,  ▼.,K.  LinoolD  St  Ry.  Co. 

ous;  that  it  is  feasible  and  practicable  to  construct  a  viaduct 
over  relators'  grounds  and  tracks  at  Eleventh  street  suit- 
able for  the  accommodation  of  the  street  car  line  and  the 
traveling  public,  and  that  the  relators  are  willing  to  bear  an 
equitable  proportion  of  the  cost  of  constructing  the  same. 

The  record  discloses  that  the  rights  in  controversy  in  the 
present  case  are  substantially  the  same  as  those  involved 
in  the  said  suit  now  pending  in  the  district  court,  and  that 
the  respondent's  tracks,  which  are  sought  by  this  proceed- 
ing to  be  torn  up  and  removed,  were  constructed  under 
the  protection  and  aid  of  a  mandatory  injunction  and  order 
or  writ  of  assistance  granted  the  respondent  by  the  district 
court.  It  cannot  be  doubted  that  that  court  acquired  juris- 
diction of  the  subject-matter  of  the  controversy,  and  it  has 
the  power,  upon  a  final  hearing  of  the  cause,  to  determine 
the  rights  of  the  respective  parties.  It  may  be  that  some 
of  its  rulings  and  orders  are  erroneous,  which  we  do  not 
now  determine,  but  if  such  is  the  case  they  may  be  corrected 
by  that  court  by  its  decision  upon  the  merits.  At  any  rate 
they  cannot  be  reviewed  in  a  proceeding  by  a  mandamus, 
but  can  be  corrected  only  by  proper  proceedings  brought 
for  that  purpose  after  the  final  determination  of  the  cause. 
{State  V.  Nemaha  Co.,  10  Neb.,  32;  Stote  v.  PoweU,  Id., 
48;  StaU  v.  Kinkaid,  23  Id.,  641.) 

It  may  be  safely  stated  that,  as  a  general  rule,  the  pen- 
dency of  a  former  action  between  the  same  parties  may  be 
shown  in  abatement,  where  a  judgment  in  such  suit  would 
be  a  bar  to  a  judgment  in  the  second  suit  brought  in  an- 
other court  of  concurrent  jurisdiction.  That  one  is  an 
equitable  action  and  the  other  a  suit  at  law  is  immaterial, 
so  long  as  both  suits  are  based  upon  substantially  the  same 
facts.  Cases  are  to  be  found  in  the  books,  some  of  which 
are  cited  in  relator's  brief,  which  hold  that  the  plea  of  the 
pendency  of  a  prior  action  is  not  good  when  the  proceed- 
ings are  not  identical  or  the  forms  of  the  actions  are  not  the 
same  in  both  suits.     In  other  words,  the  pendency  of  an 
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action  at  law  will  not  abate  a  suit  in  equity,  andt^ioe  vena. 
But  such  rule  is  not  sustained  bj  the  current  of  modem 
authorities  and  there  is  no  good  reason  why  it  should  ob- 
tain in  this  state  under  the  Code,  where  the  forms  of  pro- 
cedure, which,  under  the  old  system  of  practice,  distin- 
guished I^al  and  equitable  actions,  are  abolished. 

In  Ex  parte  Buakndl,  8  O.  St.,  601,  the  court  says:  "It 
is  a  rule  founded  upon  the  comity  which  does,  and,  for  the 
prevention  of  unpleasant  collisions,  should  always  subsist 
between  judicial  tribunals,  that  where  a  court  of  general 
jurisdiction,  and  legally  com()etent  to  determine  its  own 
jurisdiction,  de  fa^sto^  over  persons  and  subject-matter,  no 
other  court  will  interfere  with,  or  seek  to  arrest  its  action, 
while  the  case  is  still  pending  and  undetermined/' 

The  courts  of  California  adhere  to  the  doctrine  that  the 
writ  of  mandamus  is  a  high  prerogative  writ,  and  not  sub- 
ject to  a  plea  in  abatement.  But  in  this  state  mandcmus 
is  a  civil  action,  and  being  such,  the  plea  of  the  pendency 
of  another  suit  in  bar  is  as  applicable  to  it  as  to  any  other 
civil  action. 

The  precise  question  was  considered  by  this  court  in 
State  V.  Motley,  17  Neb.,  564.  That  was  an  application 
for  a  mandamus  to  compel  the  county  clerk  and  board  of 
canvassers  of  Garfield  county,  to  reconvene  and  canvass  the 
votes  cast  at  an  election  held  in  said  county  for  county  seat. 
An  alternative  writ  was  issued,  the  board  canvassed  the 
votes  and  made  proper  return  thereof.  On  the  return  day 
of  the  writ  certain  citizens  of  the  county  intervened  and 
pleaded  in  abatement  that,  at  the  time  the  application 
for  mandamus  was  made,  a  contest  of  said  election  was 
pending  and  undetermined.  The  writ  was  recalled,  and 
all  the  proceedings  thereunder  set  aside.  The  court  in  the 
opinion  say:  "The  whole  theory  of  our  civil  procedure  is 
to  avoid  a  multiplicity  of  suits,  hence  the  plea  of  another 
action  pending  between  the  same  parties  and  for  the  same 
cause  of  action  is  a  good  plea  in  abatement.   A  proceeding 
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to  coutest  an  eleotion  is  substantially  an  action,  and  as  it 
was  pending  when  the  prooeeding  was  instituted,  that  rem- 
edy must  be  exhausted  before  relief  will  be  granted  in  this/^ 

The  supreme  court  of  Illinois  in  passing  upon  the  same 
qnestion,  in  People  v.  C%  of  Chicago,  53  111.,  424,  says: 
''It  is  made  to  appear  to  the  court  in  this  prooeeding  that 
at  the  time  of  filing  the  petition  of  the  relators  for  the 
alternative  writ  of  mandamus  there  was  pending  in  the 
circuit  court  of  Cook  county  a  suit  in  chancery  instituted 
by  these  relators  i^inst  the  common  council  of  the  city  of 
Chicago,  the  various  other  dty  officers,  and  the  company 
who  published  the  Volka  Zeittmg,  the  German  newspaper 
alleged  to  have  been  designated  by  the  common  council  to 
publish  its  proceedings.  *  *  *  While  there  may  be 
grave  doubts  whether  a  court  of  chancery  would  take  juris- 
diction for  the  mere  purpose  of  compelling  the  proper  exe- 
cution of  the  law  in  question  on  the  part  of  the  common 
council,  yet,  having  acquired  jurisdiction  for  a  purpose 
clearly  within  the  province  of  a  court  of  chancery— that  of 
avoiding  an  injunction,  it  may  retain  the  bill  for  the  pur- 
pose of  ascertaining  and  enforcing  all  the  rights  of  the 
parties.  *  *  *  The  relators  having  resorted  to  a  court 
of  chancery  in  such  manner  as  gives  to  that  court  full 
jurisdiction  to  adjust  and  enforce  the  rights  of  all  the 
parties  interested  in  this  controversy,  it  would  be  improper 
for  us  to  undertake  to  settle  the  questions  involved  in  that 
suit  in  the  mode  desired/' 

As  sustaining  the  same  proposition  we  cite  People  v, 
Warfield,  20  111.,  159;  People  v.  Wiant,  48  Id.,  268; 
KendaU  v.  Stokea,  3  How.  [U.  S.],  99. 

The  same  questions  are  sought  to  be  litigated  in  this  suit 
as  in  the  former  suit  now  pending  and  undetermined  in  the 
district  court,  and  all  the  parties  to  the  present  controversy 
are  parties  to  that.  It  is  immaterial  that  the  former  suit 
was  brought  by  the  respondent.  The  relators  appeared 
therein,  filed  cross-bills  setting  up  substantially  the  same 
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matters  as  contained  in  the  relation  herein^  and  asked  for 
affirmative  relief.  It  is  obvious  that  a  final  adjadication 
of  the  rights  of  the  litigants  in  that  action  would  be  a  bar 
to  this.  To  award  a  peremptory  mandamus  requiring  the 
respondent  to  take  up  its  tracks  at  the  point  in  dispute, 
would  be  to  command  it  to  undo  what  it  has  done  under 
the  interlocutory  orders  of  the  district  court.  To  do  so 
would  in  effect  reverse  the  orders  of  said  court,  before  the 
final  determination  of  the  case,  and,  as  we  have  seen^  this 
is  not  allowable  in  a  mandamus  proceeding.  Both  actions 
should  not  proceed  at  the  same  time.  The  district  court 
having  first  acquired  jurisdiction  of  the  subject-matter  and 
the  parties,  this  action  cannot  be  maintained  pending  that 
suit     The  proceedings  are 

Dismissed. 


The  other  judges  concur. 


Julia  M.  Oreooby  t.  Frank  Kentqbt. 

[Filed  Mat  18, 1893.] 

h  Deeds:  A  Cbbtifioatk  qf  AcKNowLBDaMsar  to  a  ^feed 
which  states  that  *'  penonallj  oame  Catherine  Tosier,  to  me 
known  to  be  the  identical  penon  whose  name  is  affixed  to  the 
above  instrament  as  grantor,  and  acknowledged  the  same  to  be 
her  Tolantary  act  and  deed,"  which  certificate  is  signed  bj  an 
officer  anthoriaed  to  toke  acknowledgments,  and  attested  with 
his  official  seal,  heldf  valid. 

2.  Qoyernment  Homestead:  CoNVEYAiroBa.  Where »  penea 
who  has  taken  lands  under  the  United  Stotes  homestead  law 
eommntes  his  entry,  pays  the  government  for  the  land,  aad 
receives  the  usual  final  receiver*s  receipt,  he  has  the  right  toasD 
and  convey  the  land,  although  the  patent  has  not  been 
and  the  title  which  he  afterwards  acquires  bj  the  patent 
to  the  benefit  of  his  grantee. 
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3.  Syectment:  Recovbry.     In  an  action  of  ejectment  the  plaintiff 

mnst  recover  on  the  strength  of  his  own  title  or  right  to  the 
property,  and  cannot  rely  on  the  invalidity  of  the  defendant's 
title. 

4.  :  Res  Adjudicata.  In  a  suit  bronght  in  the  United  States 

circmt  conrt  against  G.  K.  and  others  to  foreclose  a  real  estate 
mortgage  given  by  G.,  a  cross-bill  was  filed  by  K.,  setting  np 
title  in  himself  to  the  land,  with  prayer  that  his  title  be  qnieted. 
G.  appeared  and  answered  the  cross- bill,  setting  np  his  claim  of 
title  and  pleaded  in  bar  a  former  jadgment.  Upon  the  trial  of 
said  cause  the  issnes  were  found  in  favor  of  K.  and  a  decree  was 
entered  quieting  and  confirming  his  title  to  the  land.  No  su- 
persedeas bond  was  filed  and  no  appeal  was  taken.  The  decree 
of  the  federal  court,  which  was  still  in  fprce,  was  pleaded  by  K. 
as  a  defense  to  an  action  of  ejectment  brought  against  him  by 
G.  to  recover  the  same  real  estate.  Beld,  That  G.  was  concluded 
by  said  decree,  and  that  the  same  was  a  bar  to  the  action  of 
ejectment. 

6.  Jurisdlotion :  Action  Pendtno  :  Waiver.  While  the  rule 
founded  npon  comity  which  subsists  between  judicial  tribunals 
is  that  the  court  which  first  acquires  jurisdiction  of  the  persons 
and  subject-matter  of  the  action  will  retain  the  cause  until  it  is 
finally  determined,  yet,  where  the  parties,  while  such  suit  is 
pending  and  undetermined,  submit  the  controversy  therein  in- 
volved, without  objection,  to  another  tribunal  having  jurisdiction 
of  the  subject-matter,  the  judgment  pronounced  in  the  latter 
eourt  is  binding  upon  the  parties.  The  objection  that  another 
■nit  is  pending  must  be  raised  by  proper  pleadings,  or  it  will  be 
waived. 

6.  Pormer  Judgment.  Where  a  former  judgment  is  relied  on  as 
an  estoppel  in  another  action,  it  must  be  pleaded. 

Error  to  the  district  court  for  Lancaster  county.   Tried 
below  before  Field,  J. 

John  8.  Gregoryy  for  plaintiff  in  error,  cited :  PhiUips  v. 
Dawley,  1  Neb.,  321 ;  Staie  Bank  r.  Qreen,  10  Id.,  134; 
McKnight  r.  Taylor ^  1  Mo.,  282;  San  Franeiaeo  v.  Water 
Wka.,  39  Cal,  473;  Elchebome  v.  Bacon,  45  Id.,  121; 
Ex  parte  Bushnell,  8  O.  St.,  601 ;  Mullen  v,  Torraneey  9 
Wheat.  [U.  S.],  537;  Wells,  Jur.,  149,  150,  and  cases; 
BarkduU  v,  Herwig,  30  La.  An.,  618;  Ober  v,  Gallagher, 
44 
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93  U.  S.,  199 ;  Oplika  v.  DanieU,  69  Ala.  211 ;  Chapin  r. 
JameSy  11  R.  L,  87;  Hmry  v.  Tapper,  27  Vt,  618; 
Hiekman  v.  Painter,  11  W.  Va.,  386;  Bank  v.  R  Cb.,  28 
Vt,  477;  Averill  v.  Steamboat,  2  Cal.,  309;  Mordecai  c. 
Stewart,  37  Gra.,  364;  SpUmagU  v.  Vanhessch,  13  Neb., 
338;  Oreen  v.  Gross,  12  Id.,  123;  Wade,  Notice,  p.  95, 
sea  214 ;  2  Pt  1,  White  &  Tudor,  p.  210;  4  Eenfs  Com., 
174;  Rawle,  Gov.,  428. 

Lamb,  Ricketts  &  Wilson,  contra,  cited:  EiUkm  r. 
Randolph,  93  U.  S.,  86 ;  1  Herman,  Estop.,  sees.  48,  57, 
121,  122,  123,  125,  126, 132;  2  Id.,  sec  926;  Gregory  v. 
Bank,  16  Neb.,  411 ;  Boorman  v.  Sunnuehs,  42  Wis.,  235; 
Holland  r.  Challen,  110  U.  S.,  15;  2  Pomeroy,  Eq.  Jnr., 
sec.  649 ;  Sedgwick  &  Waite,  Trial  to  Title,  sees.  67,  477 ; 
Huvd  V.  Loucks,  38  Cal.,  372;  Van  Campen  v.  Snyder,  3 
How.  [Miss.],  67,  68 ;  Cox  v.  Nelson,  1  Mon.  [Ky.],  94 ; 
Shultx  V.  Sanders,  38  N.  J.  Eq.,  166;  State  Bank  v.  Marsh, 
5  Eng.  [Ark.],  129 ;  MeKinney  «.  WiUiams,  7  Tex.,  698. 

NORVAL,  J. 

This  is  an  action  in  ejectment  brought  by  the  plaintiff 
in  error  to  recover  the  north  ninety  acres  of  the  northwest 
quarter  of  section  18,  in  township  10  north,  of  range  7, 
in  Lancaster  county. 

The  petition  contains  the  usual  averments.  The  answer 
admits  that  the  defendant  is  in  possession  of  the  land ;  de- 
nies that  plaintiff  has  any  estate  therein,  and  sets  np  title 
in  defendant.  The  defendant  also  filed  a  supplemental 
answer,  pleading  in  bar  a  judgment  recovered  in  his  favor, 
in  an  action  between  Che  parties  to  this  sait,  tried  and  de- 
termined in  the  circuit  court  of  the  United  States  for  the 
district  of  Nebraska,  and  upon  the  same  subject-matter  in- 
volved in  this  action. 

For  reply  the  plaintiff  denies  each  all^ation  contained 
in  the  answer,  and  alles:es  that  the  action  referred  to  in  the 
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supplemental  answer  as  having  been  determined  by  the 
federal  ooart  was  oommenoed  and  carried  on  therein  after 
this  snit  was  brought,  and  that  she  is  preparing  to  appeal 
said  cause  to  the  supreme  court  of  the  United  States. 

There  was  a  trial  to  the  court,  with  findings  and  judgment 
for  the  defendant.  The  plaintiff  having  claimed  a  second 
trial  under  the  provisions  of  the  statute,  the  judgment  was 
set  aside.    The  second  trial  resulted  the  same  as  the  first. 

On  the  16th  day  of  May,  1864,  Catherine  M.  Tozier 
homesteaded,  under  the  laws  of  the  United  States,  the 
northwest  quarter  of  section  18,  in  township  10  north, 
of  range  7  east,  and  on  the  14th  day  of  April,  1869,  com- 
muted her  said  entry  and  received  the  usual  final  receiver's 
receipt.  On  the  8th  day  of  May,  1869,  Catherine  M.. 
Tozier  conveyed  the  quarter  section  by  warranty  deed  to- 
John  B.  Phinney  and  James  F.  Phinney,  which  deed  was- 
recorded  June  19,  1869.  On  the  said  8th  day  of  May  the^ 
Phinneys  executed  a  mortgage  to  Catherine  M.  Tozier  on 
the  north  ninety  acres  of  said  northwest  quarter,  to  secure 
the  payment  of  their  two  promissory  notes  of  even  date 
therewith,  one  for  |1,000  due  in  one  year,  and  the  other 
for  $950  due  in  two  years,  which  mortgage  deed  was  re- 
corded on  the  day  of  its  date.  Subsequently  an  action  was 
brought  against  the  Phinneys  to  foreclose  said  mortgage  in 
the  district  court  of  Lancaster  county  by  one  Charles  F. 
Bridge,  the  assignee  of  the  notes  and  mortgage;  a  decree  of 
foreclosure  was  entered,  which  also  appointed  Samuel  Mo- 
Clay  special  master,  to  sell  the  real  estate  described  in  said 
'mortgage,  being  the  property  in  controversy  herein.  In 
pursuance  of  said  decree  said  real  estate  was  sold  to  Frank 
Kenyon  for  $900,  which  sum  was  paid  to  the  special 
master,  and  the  sale  was  reported  to  and  confirmed  by  the 
court  Afterwanls,  on  November  22,  1872,  Samuel  Mc- 
Clay,  as  such  special  master,  executed  and  delivered  to 
Frank  Kenyon  a  deed  conveying  to  him  said  premises^ 
which  deed  was  recorded  June  30,  1873. 
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Tlie  plaintiff's  chain  of  title  is  as  follows :  Warranty 
deed  from  Catherine  Tozier  to  Charles  F.  Bridge  for  the 
northwest  quarter  of  section  18,  in  township  10,  range  7 
east,  dated  February  17,  1879,  and  recorded  February  13, 
1 880.  Power  of  attorney  from  Charles  F.  Bridge  to  J. 
E.  Philpott,  dated  September  16,  1879,  and  recorded  Sep- 
tember 19,  1879.  Warranty  deed  from  Charles  F.  Bridge 
by  J.  E.  Philpott,  his  attorney  in  fact,  to  J.  Addison  Mar- 
shall, dated  September  19,  1879.  J.  Addison  Marshall 
and  wife  to  Julia  M.  Gregory,  warranty  deed,  dated  Feb- 
ruary 24,  1881,  which  was  recorded  March  1,  1881. 

It  will  be  observed  that  both  parties  claim  titfe  through 
Catherine  M.  Tozier,  who  obtained  title  from  the  govern- 
ment to  the  quarter  section,  of  which  the  ninety  acres  in 
dispute  is  a  part.  The  deed  from  Catherine  M,  Tozier  to 
the  Phinneys,  through  which  the  defendant  claims  title, 
Mas  executed  and  recorded  Dearly  ten  years  prior  to  the 
making  and  recording  of  the  deed  in  plaintiff's  chain  of 
title  of  Catherine  M.  Tozier  to  Charles  F.  Bridge. 

It  is  urged  by  plaintiff  that  the  deed  from  Tozier  to  the 
Phinneys  is  invalid  for  two  reasons :  First,  the  certificate 
of  acknowledgment  is  defective ;  second,  the  deed  was  made 
prior  to  the  issuing  of  the  government  patent. 

The  acknowledgment  of  the  deed  was  taken  by  Henry 
8.  Jennings,  a  notary  public  of  Lancaster  county,  who  cer- 
tifies under  his  official  seal  that  **  personally  came  Catherine 
Tozier,  to  me  known  to  be  the  identical  person  whose  name 
is  affixed  to  the  above  instrument  as  grantor,  and  acknowl- 
edged the  same  to  be  her  voluntary  act  and  deed.''  The 
certificate  complies  substantially  with  the  requirements  of 
the  statute  relating  to  the  acknowledgment  of  conveyance 
of  real  estate.  It  shows  that  the  grantor  acknowledged  the 
instrument  which  she  had  signed  to  be  her  voluntary  act, 
and  that  the  acknowledgment  was  taken  before  an  officer 
authorized  by  the  statute  to  take  the  same.  That  was  suffi- 
cient.    The  cases  of  Green  v.  Oroas,  12  Neb.,  117^  and 
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Spiiznagfe  v.  Vanheasoh,  13   Id.,  338,   relied   on  by  the 
plaintiff,  do  not  conflict  with  our  view* 

The  fact  that  the  deed  from  Catherine  M.  Tozier  to  the 
Phinneys  was  execnted  before  the  date  of  the  patent  does  not 
invalidate  the  conveyance.  She  took  the  land  under  the 
United  States  homestead  laws.  Under  the  provisions  of 
the  act  of  congress  she  commuted  her  entry  and  paid  the 
government  for  the  land.  She  received  the  usual  final  re- 
ceiver's receipt  on  April  14, 1869.  After  she  complied  with 
the  act  of  congress,  and  received  this  receipt,  site  had  the 
right  to  sell  and  convey  the  land,  and  the  title  which  she 
subsequently  acquired  by  the  patent  inured  to  the  benefit  of 
her  grantees.  Tliis  proposition  is  no  longer  an  open  one, 
but  has  been  set  at  rest  by  the  decisions  of  this  and  other 
state  co&rts,  and  the  adjudications  of  the  supreme  oourt  of 
the  Unit€<l  States.  {Irvine  v.  L-vine,  9  Wall.  [U.  S.],  617; 
Myers  v.  Oroft,  13  Id.,  291 ;  Franklin  v.  KeUey,  2  Neb.,  79 ; 
Cheney  v.  White,  5  Id.,  261 ;  Jones  v,  Yoakam,  Id.,  266 ; 
Bube  V.  Sullivan,  23  Id.,  779;  Kirkatdie  v.  Larrabee,  31 
Cal.,  451;  Christie  r.  DaTia,  34  Id.,  554;  Dillingham  v. 
Fisher,  5  Wis.,  475;  Camp  v.  Smith,  2  Minn.,  131.) 

The  causes  cited  in  plaintiff's  brief  are  not  in  point. 
They  affirm  the  doctrine  that  a  deed  or  mortgage  given  by 
a  pre-emptor  or  homesteader  upon  lands  pre-empted  or 
homesteaded  prior  to  the  entry  is  void.  The  policy  of 
congress  in  passing  the  homestead  and  pre-emption  laws 
was  to  permit  government  lands  to  be  acquired  thereunder 
only  by  actual  settlers.  Under  the  provisions  of  these 
laws  a  person  cannot  take  public  lands  in  trust  for  another, 
and,  of  course,  a  deed  or  mortgage  given  upon  the  land 
prior  to  the  homestead  or  pre-emption  entry  is  void.  But 
neither  of  these  laws  prohibit  a  person  who  has  complied 
with  tlieir  provisions,  so  as  to  entitle  him  to  a  patent,  from 
selling  the  land  afler  he  has  received  the  duplicate  receipt, 
and  prior  to  the  issuing  of  the  patent. 

It  follows  from  what  we  have  said  that  Catherine  M. 


646  NEBRASKA  REPORTS.         [Vol.  34 


Gregory  t.  Kanyon. 


Tozier  had  no  title  to  the  land  in  litigation  at  the  time  she 
executed  the  deed  to  Charles  F.  Bridge,  and  the  plaintiff 
aoqiiired  no  title  by  the  conveyances  under  which  he  claims. 
The  record  of  the  deed  to  Phinneys  was  notice  to  Bridge, 
when  he  received  his  deed,  that  his  grantor  had  parted 
with  his  title  to  the  land,  therefore  he  was  not  an  innocent 
purchaser. 

It  is  contended  by  plaintiff  that  the  special  master's  deed 
to  Kenyon  was  executed  without  any  confirmation  of  sale 
liaving  been  made  nnder  the  decree  of  foreclosure  in  the 
case  of  Bt-idge  v.  Phinney,  but  that  the  sale  under  said  de- 
cree was  set  aside  by  the  court,  and  no  further  action  was 
taken  thereon,  therefore  the  master's  deed  conveyed  no  title 
whatever  to  Kenyon.  It  appears  that  Charles  F.  Bridge 
brought,  at  different  times,  two  separate  actions  against  J. 
F.  and  J.  B.  Phinney  in  the  district  court  for  Liancaster 
county.  One,  No.  184,  was  to  foreclose  the  mortgage 
given  to  Catherine  Tozier  to  secure  the  payment  of  the 
unpaid  purchase  money,  and  the  other,  No.  395,  was  an 
action  at  law  upon  one  of  the  notes  secured  by  said  mort- 
gage. Both  suits  went  to  judgment,  and  an  order  of  sale 
was  issued  in  the  foreclosed  case,  and  the  mortgaged  prem- 
ises sold  to  Kenvon.  Execution  was  issued  in  the  other 
i.'use  to  Tork  county,  and  lands  therein  were  sold.  One  of 
the  sales  was  confirmed,  and  the  other  was  vacated  and  set 
aside.  The  order  .setting  aside  the  sale  was  made  on  May 
Sf  1873,  dnd  entered  in  the  journal  in  the  foreclosure 
<'ase,  while  the  order  confirming  the  sale,  in  point  of  time 
first  made,  was  spread  upon  the  journal  in  the  suit  in 
which  the  money  judgment  was  rendered.  Counsel  for 
defendant  insist  that  each  of  these  oixlers  was  entered  on 
the  journal  by  the  clerk  of  the  district  court,  by  mistake, 
in  the  wrong  case.  There  is  some  evidence  in  the  record 
from  which  such  inference  could  be  drawn,  and  this  not 
only  from  the  appearance  docket  and  original  files  in  the 
cases,  but  from  the  language  used  in  the  entry  of  the  order 
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in  the  foreclosure  suit,  which  states:  ''Sale  set  aside  and 
ordered  hy  the  court  that  a  new  execution  issue  in  the 
action/'  Whether  this  entry  properly  belongs  in  the  fore- 
closure case  or  not  is  quite  immaterial  so  far  as  the  de- 
termination of  this  cause  is  concerned^  for  it  is  a  rule  of 
law  applicable  to  actions  in  ejectment  that  the  plaintiff  can 
recover  only  on  the  superiority  of  his  own  title  or  right  to 
the  property,  and  cannot  rely  on  the  invalidity  or  weakness 
of  the  defendant's  title. 

We  will  now  consider  the  defense  of  former  adjudication. 
It  appears  from  the  supplemental  answer,  and  the  proofs 
taken  on  the  trial,  that  the  Dundee  Mortgage  Company  com- 
menced an  action  in  the  circuit  court  of  the  United  States 
for  the  district  of  Nebraska,  against  the  said  Julia  M. 
Gregory,  Frank  Kenyon,  and  others,  to  foreclose  a  mort- 
gage given  on  the  premises  by  said  Gregory.  Frank  Ken- 
yon filed  a  cross-bill  in  said  cause  setting  up  title  in  him- 
self to  the  land  involved  in  this  litigation,  and  asked  that 
his  title  be  quieted,  and  for  general  relief.  Julia  M. 
Gregory  appeared  and  answered  the  cross-bill,  setting  up 
her  chain  of  title  and  pleaded  in  bar  a  former  adjudication 
between  the  same  parties.  Upon  the  issues  joined  therein, 
a  trial  was  had  with  findings  against  Julia  M.  Gregory 
and  in  favor  of  Frank  Kenyon,  upon  which  a  decree  was 
entered  quieting  the  title  to  the  land  herein  in  dispute  in 
Kenyon,  and  setting  aside  the  plaintiff's  deeds  and  cancel- 
ing the  record  of  the  same.  No  supersedeas  bond  was 
filed  in  that  cause,  nor  does  the  record  disclose  that  an  ap- 
peal was  ever  taken  therefrom.  True,  there  is  in  the  bill 
of  exceptions  a  certificate  from  the  clerk  of  the  United 
States  court  to  the  effect  that  Gregory  was  allowed  an  ap- 
peal, and  that  a  transcript  of  the  cause  had  just  been  com- 
pleted. Conceding  that  this  certificate  is  competent  evi- 
dence to  prove  the  matters  therein  stated,  which  we  do  not 
admit,  it  falls  far  short  of  showing  that  the  decree  of  the 
federal  court  is  not  in  full  force.     It  nowhere  appears  that 
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an  appeal  was  ever  perfected  or  taken  in  said  cause  to  the 
supreme  court  of  the  United  States.  Julia  M.  Gr^ory's 
title  and  claim  to  the  land  being  directly  involved  in  the 
case  of  Dundee  Mortg<ige  Co.  v.  Oregcry  et  al*,  and  adju- 
dicated adversely  to  her,  such  a  decree  is  a  complete  bar  to 
this  action. 

Plaintiff  insists  that  the  decree  in  the  Dundee  case  is  not 
a  bar,  for  the  reason  that  that  cause  was  not  commenced 
until  after  the  bringing  of  this  suit.  While  it  is  true  the 
rule  founded  upon  the  comity  which  subsists  between  ju- 
dicial tribunals  of  the  same  jurisdiction  is  that  the  court 
which  first  acquires  jurisdiction  of  the  persons  and  sulgect- 
matter  of  an  action  will  retain  it  until  the  final  determi- 
nation tliereofy  it  does  not  follow  that  when  the  parties  to 
such  suit  submit  the  controversy  without  objection  to 
another  tribunal  having  jurisdiction  of  the  subject-matter, 
that  the  judgment  pronounced  therein  by  the  latter  court 
is  not  binding  upon  the  parties.  The  objection  that  an- 
other suit  is  pending  must  be  raised  by  proper  pleading 
or  it  will  be  waived.  Both  parties  to  this  suit  submitted 
thdr  title  to  the  land  to  the  United  States  court  for  adju- 
dication, and  no  question  was  raised  in  that  court  that  this 
action  was  pending  in  the  state  court.  It  is  now  too  late 
to  raise  the  objection. 

The  plaintiff  relies  upon  a  decree  rendered  in  the  circuit 
court  of  the  United  States  in  an  action  wherein  J.  W. 
Hartley  was  plaintiff  and  Julia  M.  Gregory,  J.  Addison 
Marshall,  Frank  Kenyon,  and  others  were  defendants. 
The  action  was  brought  to  subject  the  land  in  dispute  to 
the  payment  of  certain  liens  claimed  by  Hartley.  Julia 
M.  Gregory  filed  a  cross-bill  against  Kenyon  for  the  pur- 
pose of  having  the  title  to  the  property  declared  in  her.  A 
decree  was  entered  confirming  the  title  in  Gregory,  which 
was  subsequently  vacated  and  set  aside,  on  the  ground  diat 
it  was  prematurely  entered.  At  the  January,  1882,  term 
of  said  court  a  similar  decree  was  again  entered  by  the 
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court  in  said  cause.  This  decree  cannot  avail  the  plaintiff 
herein  for  two  reasons:  First,  no  such  issue  is  raised  bj. 
the  pleadings  in  this  cause.  Where  a  former  judgment  is 
relied  on  as  an  estoppel  in  another  action  between  the  same 
parties,  it  must  be  pleaded.  Second,  the  decree  in  the 
Hartley  case  was  pleaded  hy  Julia  M.  Gregory  in  her 
answer  to  the  cross-bill  of  Kenjon  against  Gr^ory  in  the 
case  of  the  Dundee  Mortgage  Company,  and  it  was  held 
not  to  constitute  a  bar  to  that  action.  It  is  suggested  that 
the  attorney  for  Gregory  in  the  Dundee  case,  on  the  trial 
thereof,  owing  to  his  not  being  familiar  with  the  facts  per- 
taining to  the  adjudication  in  the  Hartley  case,  failed  to 
introduce  the  second  decree  rendered  therein.  Whether 
this  is  true  or  not,  the  record  before  us  does  not  state ;  but 
such  fact,  if  it  is  a  fact,  is  wholly  immaterial.  The  ques- 
tion of  former  judgment  was  put  in  issue  by  the  pleadings 
in  the  Dundee  case^  and  the  adjudication  thereon  is  binding 
and  oondusive  and  cannot  be  questioned  collaterally.  The 
judgment  of  the  district  court  is 

Affirmed. 


The  other  judges  concur. 


Martin  C.  Bjx)bdorn  v.  Fred  Jewell.  

|34    640 
61     65 

[FiLKD  Mat  18, 1892.]  ^   70g 

1.  Bxemptions:  Fbaudulxnt  CoNTKTAiroEa  It  Is  the  settled 
law  of  this  state  that  exempt  property  is  not  the  snbject  of  fraud- 
ulent  sale,  and  that  the  Tendee  of  snch  property  takes  the  same 
tttib  from  the  claims  of  the  creditors  of  the  Tender. 

%  BOTldW.  HM,  That  the  chai^ge  Of  the  oonrt  fairly  submitted  to 
thejnry  all  qaestlona  offset  in  the  case,  and  that  the  yerdict  is 
sapported  by  the  evidence. 
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Errob  to  the  district  ooart  for  Platte  oountj.  Tried 
below  before  Post,  J. 

MoAUisUr  dt  Comeliua,  for  plaintiff  in  error. 

Sullivan  &  Beeder,  and  Q.  Q.  Bowman^  conira. 

NORVAL,  J. 

This  is  a  snit  in  replevin,  brought  by  Fred  Jewell  to  re- 
oover  possession  of  a  team  of  horses,  harness,  and  wagon. 
The  trial  resulted  in  a  verdict  and  judgment  for  the  plaint- 
iff below. 

Objection  is  made  that  the  verdict  is  not  sustained  by 
sufficient  evidence,  and  is  contrary  to  law.  On  the  lat  day 
of  April,  1889,  the  plaintiff  in  error,  as  sheriff  of  Platte 
county,  took  the  property  under  an  exeontion  issued  cot  of 
the  district  court  of  said  county  upon  a  judgment  in  favor 
of  one  George  H.  Stevenson  and  against  L.  H.  Gerard  and 
one  L.  H.  Jewell,  a  brother  of  the  plaintiff  below.  The 
property  at  the  time  of  such  levy  belonged  to  L.  H.  Jewell. 
Subsequently,  on  April  1 9th,  the  property  was  released  from 
the  levy  and  the  writ  returned  by  order  of  the  plaintiff  in 
execution.  On  the  same  day  another  execution  was  issued 
out  of  said  court,  and  placed  in  the  hands  of  the  sheriff, 
who  levied  the  same  on  the  next  day  upon  the  property  in 
controversy.  Afterwards  this  action  was  instituted.  The 
defendant  in  error  claims  title  to  the  property  by  purchase 
from  his  brother,  L.  H.Jewell,  while  the  sheriff  claims  the 
right  of  possession  by  virtue  of  tlie  levy  of  the  execution 
last  aforesaid. 

Two  questions  are  raised,  which  we  will  briefly  notice: 
First,  Was  the  property  transferred  for  the  purpose  of  pre- 
venting its  being  sold  to  satisfy  the  judgment  against  Lu 
H.  Jewell?  and  second,  Was  the  property  exempt  from 
levy  and  sale  on  execution  while  owned  by  him? 

The  answer  to  the  first  question  must  be  in  the  affirma- 
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tive.  It  is  uDcontradicted  that  after  the  return  of  the  first 
ozecutioD,  and  prior  to  the  levy  of  the  second,  L.  H.  Jewell 
transferred  the  team,  harness,  and  wagon  to  Fred  Jewell, 
receiving  in  payment  therefor  the  promissory  note  of  the 
latter  for  $325,  drawing  eight  per  cent  interest,  and  due  in 
one  year  from  its  date.  At  and  prior  to  the  purchase,  Fred 
Jewell  had  full  knowledge  of  his  brother's  indebtednea*§. 
It  also  appears  from  the  evidence  that  the  bargain  was 
made  while  the  first  levy  was  in  force,  but  by  agreement  of 
the  parties  the  trade  was  not  to  be  completed  until  the 
property  was  released  from  such  levy.  So  soon  as  that  was 
done,  the  note  was  given,  and  the  property  was  turned  over 
to  the  defendant  in  error.  The  transfer  was  made  only  an 
liour  before  the  levy  of  the  second  execution.  The  trans- 
action being  between  brothers,  the  burden  was  upon  the 
plaintiff  below  to  establish  that  the  purchase  was  made  in 
good  faith  and  not  for  the  purpose  of  defrauding  the  cred- 
itors of  the  vendor.     This  he  failed  to  do. 

As  to  the  second  question,  we  think  the  property  was 
exempt  while  owned  by  L.  H.  Jewell.  The  record  shows 
that  he  was  the  head  of  a  family  and  was  engaged  in  the 
business  of  agriculture.  He  had  no  other  occupation.  He 
had  sown  that  year  about  five  acres  to  oats,  was  engaged  in 
baling  hay  and  owned  no  other  team,  harness,  or  wagon. 
Under  the  provisions  of  section  530  of  the  Code  the  prop- 
erty was  not  liable  to  sale  on  execution  for  his  debts.  Be- 
ing exempt,  it  was  not  the  subject  of  fraudulent  alienation. 
Such  is  the  settled  law  of  this  state.  {Derby  v.  Weyrich,  8 
Neb.,  174;  Boggs  v.  Thompson,  13  Id.,  403;  GiUespie  v. 
Brown  Jt  Ryan  Bros.,  16  Id.,  467.) 

It  is  contended  that  the  defendant  in  error  is  estopped 
from  setting  up  title  to  the  property  in  himself,  as  against 
the  sheriff.  It  appears  that  at  the  time  of  the  levy  of  the 
first  execution  the  officer  left  the  property  in  the  constructive 
possession  of  Fred  Jewell,  who  promised  to  be  responsible 
for  the  return  of  the  same,  when  demanded.     At  the  time 
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the  second  execution  was  levied  the  sheriff  took  possession 
of  the  property  and  retained  the  same  nntil  taken  from 
him  under  the  writ  of  replevin.  When  this  action  was 
commenced  the  relation  of  bailor  and  bailee  did  not  exist, 
so  that  the  doctrine  laid  down  in  the  books,  to  the  effect 
that  a  bailee  of  property  will  not  be  permitted  to  assert 
title  thereto  in  himself  as  against  his  bailor,  has  no  ap- 
plication to  the  present  case. 

We  observe  no  error  in  the  rulings  of  the  court  dnrinir 
the  progress  of  the  trial.  The  testimony  received,  over 
the  objection  of  the  plaintiff  in  error,  was  pertinent  and 
competent  as  tending  to  show  that  the  sale  of  the  property 
was  made  in  good  faith.  We  think,  too,  that  the  instruc- 
tions fairly  submitted  to  the  jury  all  questions  of  fact,  and 
that  the  verdict  is  sustained  by  the  evidence.  The  judg- 
ment is 

Affibmed. 
Maxwfxl,  Ch.  J.,  concurs. 

Pofirr,  J.,  did  not  sit 


Aaron  May,  appellant,  v.  Isaac  Cahn,  appellee^ 

[PlLTO  Mat  18,  1892.] 

BOTlew:  Pabtnbbshxp.  Inanactionforapartnerabipaoooanting, 
the  defeDdant  denied  the  exietence  of  a  parinenhip,  and  the  eri- 
denoe  npon  this  qaestion  is  conflicting.  Held,  That  the  findhigs 
thereon  by  the  trial  oonrt  against  the  plaintiff,  not  being  deariy 
wrong,  will  not  be  disturbed. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Field,  J, 

Pound  &  BurVy  for  appellant. 
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Harwood,  Amea  &  Kelly y  and  E.  F.  PdtiSy  contra. 

NORVAL,  J. 

This  suit  was  brought  by  appellant  against  appellee  for 
an  accounting  between  them  as  partners.  Defendant  denies 
tlie  existence  of  a  partnership  and  alleges  that  plaintiff  was 
employed  solely  as  clerk  in  his  store^  at  a  stipulated  com- 
pensation; that  plaintiff  has  received  in  part  payment  for 
his  services  goods  of  the  value  of  $160,  and  that  he  is  ready 
and  willing  to  pay  plaintiff  the  balance  due  him.  Upon 
the  trial  the  court  found  that  no  partnership  existed  b^ 
tween  the  parties,  and  that  there  was  due  plaintiff  $185^  for 
which  sum  judgment  was  rendered  against  defendant. 

May  is  and  has  been  a  resident  of  Hastings  for  many 
years,  and  Cahn  lives  in  the  city  of  New  York.  Each  had 
had  large  experience  in  the  mercantile  business.  The  for- 
mer had  no  means,  and  the  latter  was  wealthy.  In  Janu- 
ary, 1889,  a  large  stock  of  goods  in  the  city  of  Hastings, 
formerly  owned  by  one  John  Stich,  which  was  then  in  the 
hands  of  a  receiver,  was  about  to  be  offered  for  sale. 
May  entered  into  negotiations  with  Cahn  to  induce  him  to 
purchase  the  goods,  which  resulted  in  Cahn  going  to  Hast- 
ings and  buying  the  entire  stock,  for  which  at  Hastings 
he  paid  $25,000.  Subsequently  goods  were  sold  therefrom 
to  the  amount  of  about  |20,000,  and  the  remainder  of  the 
stock  was  removed  to  the  city  of  Lincoln,  where  it  was 
placed  upon  the  market  May  assisted  in  the  purchase  from 
the  receiver,  as  well  as  in  the  sale  of  the  goods  at  Hastings. 

The  testimony  of  plaintiff  tends  to  show  that,  prior  to 
the  purchase  from  the  receiver,  plaintiff  and  defendant  en- 
tered into  an  agreement,  by  the  terms  of  which  Cahn  was 
to  furnish  all  the  money  with  which  to  buy  the  stock  and 
May  was  to  assist  in  making  the  purchase  and  in  the  resale 
of  the  goods.  He  was  to  receive  as  his  part  of  the  venture 
ten  per  cent  of  the  net  profits,  together  with  $20  per  week 
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for  the  time  by  him  devoted  to  the  business;  that  defend- 
ant was  to  have  as  his  share  ninety  per  cent  of  the  net 
profits  of  the  business;  that  the  goods  were  bought  for  the 
sum  above  stated,  the  defendant  furnishing  the  funds  there- 
for; that  the  parties  entered  upon  said  partnership  business 
on  the  22d  day  of  January,  1889  and  carried  on  the  same 
at  the  city  of  Hastings  until  February  21st  following,  dur- 
ing which  time  over  $20,000  worth  of  said  goods  were 
sold;  that  on  said  last  named  date  defendant  removed  the 
remaining  portion  of  the  stock  to  the  city  of  Lincoln,  where 
he  is  selling  the  same;  that  he  refused  plaintiff  access  to 
the  books  of  said  firm,  as  well  as  to  the  room  and  stock  of 
goodsj  and  forcibly  ejected  him  from  the  store-room  where 
the  same  were  being  sold  and  has  converted  to  his  own  use 
all  of  said  goods ;  that  the  profits  in  said  business  amounted 
to  at  least  125,000  and  that  there  is  now  due  plaintiff  as  his 
share  thereof  the  sum  of  $2,500,  besides  |20  per  week  for 
the  time  and  attention  by  him  devoted  to  the  business. 
Plaintiff  is  corroborated  by  the  testimony  of  his  wife  and 
daughter  as  to  the  terms  of  agreement 

The  defendant  in  his  testimony  denies  the  existence  of  a 
partnership.  He  further  testified  that  prior  to  buying  the 
goods  he  went  to  plaintiff's  house  and  in  presence  of  Ed. 
Cerf  had  a  converbation  with  May,  in  which  Calm  prom- 
ised, in  case  he  bought  the  stock,  to  give  plaintiff  ten  per 
cent  of  the  net  profits  which  might  be  realized  from  the 
investment;  that  nothing  was  then  said  about  plaintiff  re- 
covering $20  per  week ;  that  shortly  thereafter,  and  prior 
to  the  opening  of  said  stock  for  sale  to  the  public,  defend- 
ant agreed  in  lieu  of  the  ten  per  cent  net  profits  to  employ 
plaintiff  in  the  store  as  clerk  at  $20  per  week  and  the 
further  sum  of  $260  in  cash,  which  proposition  plaintiff 
accepted;  that  in  pursuance  of  said  agreement  he  clerked 
for  defendant  for  four  weeks  and  then  voluntarily  qnit 
said  employment;  that  plaintiff  received  in  payment  goods 
out  of  the  store  to  the  amount  of  $160. 
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Edward  Cerf  testified  that  he  was  present  and  heard  the 
first  conversation  between  the  parties  in  regard  to  the  pnr- 
diase  of  the  stock  in  question ;  that  Cahn  said  to  plaintiff, 
^^I  will  tell  you  what  I  will  do  with  yon;  if  I  do  well 
with  this  stock  I  will  give  you  ten  per  cent  of  what  I 
make'';  that  there  was  not  any  talk  at  that  time  about  a 
partnership  nor  about  paying  plaintiff  $20  a  week  as  derk 
hire. 

The  plaintiff  on  rebuttal  testified  that  he  never  agreed 
with  defendant  at  any  time  to  accept  $250  in  lieu  of  the 
ten  per  oent  profits. 

There  is  considerable  conflict  in  the  testimony,  not  only 
as  to  tlie  terms  of  the  agreement  by  the  parties,  but  upon 
the  question  whether  the  oontract  was  changed  by  them. 
Plaintiff  affirms,  by  the  arrangement  made  at  his  house 
with  Cahn,  that  he  was  to  receive  $20  a  week  for  his 
work,  in  addition  to  ten  per  cent  of  the  net  profits.  This 
OUin  denies.  In  our  view,  it  matters  not  whether  the  con- 
tract was  as  testified  to  by  plaintiff,  or  whether  it  was  as 
defendant  contends,  for  in  either  case  it  possessed  all  tlie 
elements  necessary  to  constitute  a  copartnership  agreement. 
Cahn  was  to  furnish  the  funds,  and  May  was  to  contribute 
bis  services  to  the  project,  for  which  he  was  to  be  remuner- 
ated by  a  portion  of  the  profits.  He  was  to  participate  in 
the  profits  as  such.  Each  was  to  have  a  certain  per  cent 
of  tiie  net  profits,  which  implies  that  the  losses  were  to  be 
borne  between  them,  although  there  was  no  express  stipu- 
lation in  the  contract  to  that  effect.  (1  Lindley  on  Partner- 
ship, 13.) 

The  next  and  the  most  important  inquiry  is,  was  the  busi- 
ness carried  on  under  the  partnership  agreement,  or  under 
a  new  and  different  contract  ?  It  is  observable  that  upon 
this  branch  of  the  ease  the  testimony  is  conflicting.  Ap- 
pellee insists  that  a  second  contract  was  entered  into  before 
the  goods  were  offered  for  sale,  by  which  appellant  agreed 
to  mocegi  $250  and  the  further  sum  of  $20  per  week  for 
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the  time  he  should  devote  to  the  business,  instead  of  a 
portion  of  the  profits.  The  defendant  alone  testified  that 
such  was  the  contract,  which  plain tifi^  denies.  The  con- 
duct of  the  parties  tends  to  corroborate  the  defendant 
upon  this  point.  It  appears  from  the  record  that  the 
business  was  carried  on  in  Cahn's  name,  and  in  his  name 
tlie  property  was  insured.  The  money  arising  from  the 
sale  of  the  goods  was  deposited  in  the  bank  to  appellee's 
credit.  He  hired  and  fixed  the  salaries  of  the  numerous 
clerks  who  assisted  in  the  store.  It  is  in  evidence  that 
May  persisted  in  smoking  in  the  store,  against  the  defend- 
ant's objection,  and  finally  Cahn  states  to  May, ''  if  you  do 
not  quit  smoking,  there  will  be  one  clerk  less,"  to  which 
language  no  objection  was  made  by  plaintiff.  It  further 
appears  that  prior  to  the  bringing  of  this  action  appellant 
brought  an  attachment  suit  before  a  justice  of  the  peace 
against  Cahn  for  |200  claimed  to  be  due  him,  which  |H'o- 
cealing  May  subsequently  dismissed,  and  then  instituted 
this  suit  to  compel  an  accounting.  In  view  of  defend- 
ant's testimony  and  the  above  facts,  we  are  of  the  opinion 
the  evidence  was  sufficient  to  authorize  the  trial  court  in 
finding  that  a  second  contract  was  made  as  appellee  con- 
tends and  that  the  business  was  not  carried  on  under  a  part- 
nership agreement.  While  the  testimony  in  behalf  of 
appellant  would  have  justified  a  finding  that  there  was  a 
partnership,  yet  we  cannot  reverse  the  case  without  over- 
ruling the  rule  frequently  announced  by  this  court,  to  the 
effect  that  the  findings  of  a  trial  court  upon  disputed  qnes- 
tions  of  fact  will  not  be  disturbed  unless  dearly  wrong. 
The  judgment  is 

Affiricedw 
The  other  judges  concur. 


Vou  34]        JANUARY  TERM,  1892.  e«7 


Hobbt  T.  Hunt. 


B.  S.  HoBBS  V.  C.  G.  Hunt. 

[Filed  May  18. 1892.] 

S9Vi0W :  Affidayitb  used  »tthe  hearing  of  motioD  to  diflsolTd  mi 
attaefament  rnoBt  be  presenred  hf  a  bill  of  exceptions,  in  order  to 
be  ayailable  in  tbe  supreme  oonrl 

Error  to  the  district  court  for  Douglas  county.  Tried 
t)elow  befort  Clarksox,  J. 

Schomp  dt  OorsoUf  for  plaintiff  in  error. 
B,  O.  Burbank,  contra. 
NORVAL,  J. 

Plaintiff  brought  suit  in  the  district  court  on  an  account 
for  goods  sold  and  delivered  to  the  defendant.  Plaintiff 
also  filed  an  affidavit  for  attachment^  allq^ing  as  grounds 
therefor  that  the  defendant  has  property  or  rights  in  action 
which  he  conceals,  and  that  the  defendant  has  assigned,  re- 
moved, or  disposed  of  his  property,  or  a  part  thereof,  with 
intent  to  defraud  his  creditors.  The  statutory  undertak- 
ing wits  given  by  the  plaintiff,  and  an  order  of  attachment 
was  issued,  which  was  levied  upon  real  and  personal  prop- 
erty. Subsequently  defendant  moved  the  court  to  dissolve 
the  attachment  for  the  reason  that  the  grounds  of  said  at* 
tachment  were  false  and  untrue.  The  motion  was  sustained 
by  the  court,  and  the  attachment  discharged.  To  reverse 
said  rnling,  plaintiff  brings  error. 

The  transcript  prepared  for  this  court  contains  copies  of 
numerous  affidavits  filed  in  the  court  below,  a  copy  of  a 
<leed  of  assignment,  purporting  to  have  been  made  by  the 
<lefendant  prior  to  the  attachment,  of  all  his  property  not 
exempt  by  law,  to  John  F.  Boyd,  sheriff,  for  the  benefit 
of  all  of  the  creditors  of  the  assignor,  and  also  a  copy  of 
45 
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certain  portions  of  the  book  of  original  entries  kept  by 
the  defendant.  Whether  these  papers,  or  any  of  them, 
were  used  on  the  hearing  of  the  motion  to  dissolve  the  at- 
tachment, the  record  does  not  disclose.  They  were  not 
preserved  by  a  bill  of  exceptions  and,  therefore,  they  can- 
not be  considered.  It  has  been  held  in  numerous  decisions 
in  this  state  that  affidavits  or  other  papers  used  as  evi- 
dence in  support  of,  or  in  opposition  to,  any  proceeding  in 
the  trial  court,  must  be  embodied  in  a  bill  of  exceptions,  in 
order  to  be  available  in  the  supreme  court.  {Say  v.  Mason^ 
6  Neb.,  101 ;  AtUiman  v.  Howe,  10  Id.,  10 ;  Oliver  v.  Shedey, 
11  Id.,  621;  Darrington  v.  JUinniok,  15  Id.,  397;  Olds 
Wcigon  Co,  v.  Benedict,  25  Id.,  372;  MeCam  v,  CooUy,  30 
Id.,  552.) 

There  being  no  bill  of  exceptions  in  the  case  at  bar,  it 
will  be  presumed  that  the  ruling  of  the  court  is  sustained 
by  the  evidence.  Error  is  never  presumed,  but  must 
affirmatively  appear.  The  order  of  the  district  court  dis- 
solving the  attachment  is 

Apfirmed. 


The  other  judges  concur. 


Dallas  Boach  y.  Nils  Hawkinson. 

[Filed  Mat  18, 1892.] 

1.  Review.    Thb  Ybrdiot  of  a  Juby  apon  dispated  q««tioDi  of 
&et  is  final,  nnleas  it  is  dearly  against  th«  evidenosu 

3.  ;  Failubb  to  Takb  ExGBPTioBrs.    Th«  rapremeeoim  will 

not  consider  an  objection  to  an  instroction  where  no  exeeplloa 
was  taken,  bj  the  partj  oomplainlng,  at  the  time  it  was  givoL 

3.  :  Undisputbd  QuBsnoHS:  Bubmibsioh.    WlMie  %  cast  it 

tried  to  a  Jury,  the  failnre  to  submit  to  them  an  nndlsinited  qoet- 
tion  of  fact  is  not  error. 
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4.  :  Offer  of  Tbbtimont.    In  order  to  predicate  error  npoo 

Biutaining  by  the  ooari  of  mn  objection  to  a  qoestion  propounded 
to  A  party's  own  witneasy  the  party  mnat  make  an  offer  to  prove 
tbe  flKHa  aoaght  to  be  elicited  by  the  qaeetlon. 

Error  to  the  distFict  court  for  Hitchcock  countj.  Tried 
below  before  Cochran,  J. 

Jennings  &  WUey,  for  plaintiff  in  error. 

iL  M.  House,  contra. 

NORVAL,  J. 

This  action  was  brought  by  Nils  Hawkinson  to  recover 
an  amount  alleged  to  be  due  for  digging  a  well  for  Dallas 
Road).     There  was  a  verdict  and  judgment  for  the  plaintiff* 
for  $58,  from  which  the  defendant  prosecutes  error. 

Coansel  for  plaintiff  in  error  contend  that  the  verdict  is 
not  sustained  by  the  evidence.  The  undisputed  testimony 
shows  that  Hawkinson  undertook  to  dig  a  well  for  the 
plaintiff  in  error,  in  the  fall  of  1886.  There  is  a  direct 
oonflict  in  the  testimony  as  to  the  terms  of  the  contract 
under  which  the  work  was  done.  The  agreement  rested  in 
parol.  The  evidence  of  the  plaintiff  in  error  and  his  wit- 
nesses is  to  the  effect  that  Hawkinson  agreed  to  do  the  dig- 
ging for  twenty-five  cents  per  foot,  and,  in  the  event  of  hia 
failure  to  obtain  a  sufficient  supply  of  water  from  the  well, 
he  was  to  receive  no  pay  for  any  labor  performed,  and  that 
the  work  was  abandoned  at  the  depth  of  232  feet  without 
reaching  water.  The  defendant  in  error  testified,  in  effect^ 
that  he  was  to  receive  twenty -five  cents  per  foot  for  sinking 
the  well  through  soil,  and  fifty  cents  per  foot  through  rock, 
if  he  had  to  pass  through  more  than  forty  feet  of  it;  that 
bis  right  to  receive  pay  was  not  conditional  on  his  obtaining 
a  supply  of  water;  that  he  went  down  238  feet,  of  which 
sixty  feet  were  rock ;  and  the  reason  he  discontinued  dig- 
ging was  on  account  of  the  plaintiff  in  error  failing  to 
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supply  sufficient  help  to  remove  the  dirt  at  the  top  of  the 
well.  Roach  insists  that  there  were  but  a  few  feet  of  rock 
and  that  he  furnished  abundant  assistance  to  cart  awaj  the 
dirt  There  is  testiipony  going  to  show  that  Hawkinson, 
afler  he  abandoned  the  work,  declined  to  complete  the 
same,  upon  being  requested  so  to  do,  but  subsequentlj  be 
proposed  to  Roach  to  finish  the  well,  which  ofiTer  was  re- 
fused. It  also  appears  that  afterwards  plaintiff  in  error 
had  the  well  dug  twelve  feet  deeper,  and  was  furnished 
with  a  supply  of  water.  If  the  terms  of  the  contract  were 
as  testified  to  by  defendant  in  error,  then  he  was  entitled  to 
pay  for  digging  the  well,  although  it  did  not  furnish  any 
water.  The  jury  having  found  upon  the  conflicting  evi- 
dence in  his  favor,  we  must  consider  the  contract  estab- 
lished according  to  the  contention  of  the  defendant  in  error. 

As  already  su^ested,  the  parties  do  not  agree  as  to 
the  depth  of  the  well,  nor  as  to  the  number  of  feet  defend- 
ant in  error  went  through  rock,  but  accepting  as  true  the 
testimony  of  Roach  and  his  witnesses,  upon  that  branch  of 
the  case,  as  the  jury  must  have  done,  the  verdict  was  fi»r 
the  proper  amount,  for  223  feet  at  twenty-five  cents  pa* 
foot  amounts  to  |58,  the  sum  named  in  the  verdict. 

Complaint  is  made  of  the  fourth  instruction  given  by 
the  court  on  its  own  motion.     This  objection  cannot  be  * 
considered,  for  the  reason  that  no  exception  was  taken  at 
the  time  it  was  given.  (  Warrieh  v.  Bounds,  17  N^eb.,  411; 
Nyoe  V.  Shaffer,  20  Id.,  507;  Heldt  v.  State,  Id.,  492.) 

It  is  insisted  that  the  court  erred  in  giving  instruction 
No.  5.  This  instruction  told  the  jury  that  if  they  believed 
from  the  evidence  that  the  contract  was  as  alleged  by  the 
plaintiff,  the  verdict  should  be  for  the  plaintiff.  It  was 
not  necessary  to  submit  to  the  jury  the  question  whether 
the  plaintiff  had  performed  the  contract  on  his  part,  for  the 
reason  that  on  that  issue  the  evidence  was  all  one  way,  and 
in  favor  of  the  plaintiff.  The  defendant  in  his  testimony 
admits  that  the  plaintiff  dug  the  well  232  feet  deep.    An 
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undisputed  question  of  fact  need  not  be  submitted  to  the 

We  cannot  review  the  rulings  of  the  court  in  refusing  to 
allow  the  defendant  in  error  to  answer  certain  questions 
propounded  to  him  by  his  counsel  on  direct  examination, 
for  the  reason  that  no  offer  was  made  in  the  court  below  to 
prove  the  facts  sought  to  be  elicited  by  the  questions. 
(^Mathews  v.  State,  19  Neb.,  330;  Masters  v.  Marshy  Id., 
458;  Yales  v.  Kinneyj2b  Id.,  120.)    The  judgment  is 


Affirmed. 


The  other  judges  concur. 


Jacob  Schneider  v.  George  Tomblino. 


[Filed  Mat  18,  1892.] 


I  84  eei 

42  135 

34  001 

48  ag 
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1.  Beview:  Bill  of  Ezcbptions.  Where  it  mppears  from  an  in- 
spection  of  a  bill  of  exceptions  that  important  and  material 
evidence  introduced  on  the  trial  of  the  cause  has  been  omitted 
therefrom,  the  bill  of  exceptions  will  not  be  considered  bj  this 
court  for  the  purpose  of  determining  whether  the  verdiot  is  sup- 
ported by  the  evidence. 

;  — .    The  supreme  court  cannot  review  the  rulings  of 


2. 


3. 


4. 


the  trial  court  in  excluding  documentarj  testimon j,  where  the 
excluded  paper  Is  not  preserved  by  a  bill  of  exceptions. 

Objections  to  instructions  not  considered,  for  the 


reason  that  the  charge  of  the  court  was  not  copied  into  the  record 
brought  up. 

:  Damages.  Held^  That  the  damages  awarded  by  the  Jury 


are  not  excessive. 


Erbob  to  the  district  court  for  Cass  county.     Tried 
below  before  Chapman,  J. 
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Wm.  L.  Brotone^  for  plaiDtiff  in  error. 
A,  N.  Sullivan,  eotUra. 

NORVAL,  J. 

This  was  an  action  for  damages  brought  bj  (3eorge 
Tombling  for  the  conversion  of  a  dwelling  house  claimed 
by  him.  There  was  a  jury  trial,  with  a  verdict  and  Jodg- 
ment  for  the  plaintiff  below  for  $40. 

In  August,  1888|  George  Tombling  erected  a  small  fiame 
house,  12x14  feet,  on  fractional  lot  3,  in  the  northeast  qoar- 
(er  of  the  northwest  quarter  of  section  6,  township  12  north, 
of  range  12,  in  Cass  county.  Subsequently,  in  Febmaiy, 
1889,  Jacob  Schneider,  without  Tombling's  knowledge  or 
consent,  went  upon  the  premises,  tore  down  the  building, 
and  converted  the  lumber  to  his  own  use.  Both  parties 
claim  the  building,  and  the  right  of  possession  of  the  land 
on  which  it  stood  at  the  time  of  the  alleged  oonveraion, 
the  defendant  in  error  by  virtue  of  a  pre-emption  certificate 
issued  to  him  by  the  receiver  of  the  United  States  land 
oflBce  at  Lincoln,  Nebraska,  for  the  land  on  which  the 
building  was  erected,  and  plaintiff  in  error  through  a  pat- 
ent from  the  United  States  to  John  Irwin,  and  a  deed  from 
him  and  wife  to  Jacob  Schneider. 

We  are  unable  to  pass  upon  the  conflicting  rights  of  the 
parties  to  the  building,  or  whether  the  verdict  is  contrary 
to  the  evidence,  for  the  reason  that  the  bill  of  exceptions 
does  not  contain  all  the  testimony  that  was  submitted  to 
the  jury,  and  upon  which  they  found  the  venlict.  Although 
the  record  shows  that  a  patent  from  the  United  States 
to  John  Irwin  and  a  deed  from  said  Irwin  and  wift  to 
Schneider,  together  with  several  other  pa|)ers,  were  intro- 
duced in  evidence  by  plaintiff  in  error  on  the  trial  in  the 
court  below,  yet  neither  of  the  originals,  nor  copies  thereof, 
are  incorporated  in  the  bill  of  exceptions.     We  therefore 
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cannot  say  that  the  verdict  is  against  the  evidence,  (if.  P. 
Ry.  Co.  V.  Hay$,  16  Neb.^  224;  Oberfelder  v,  Kavanavgh, 
29  Id.,  427.) 

Error  is  assigned  because  the  court  refused  to  receive  in 
evidence  the  answer  of  Gfeorge  Tombling  in  the  case  of 
Schneider  v.  Tombling^  then  pending  and  undetermined  in 
the  same  court.  We  gather  from  the  brief  of  counsel  for 
plaintiff  in  error  that  the  purpose  of  this  testimony  was  to 
show  that  another  suit  was  pending  between  the  same 
parties,  involving  the  matters  in  litigation  in  this  action. 
We  cannot  review  the  ruling  in  question,  for  the  reason 
that  the  answer  offered  in  evidence  is  not  a  part  of  the  bill 
of  exceptions.  In  the  absence  of  the  pleading,  we  are  un- 
able to  determine  its  competency  as  evidence. 

It  is  next  urged  that  the  court  erred  in  not  permitting 
plaintiff  in  error  to  file  an  amended  answer.  A  sufficient 
answer  to  this  assignment  is,  the  record  does  not  disclose 
that  leave  was  asked  to  amend  the  pleading,  nor  it  the 
proposed  amendment  before  us. 

Complaint  is  made  to  the  giving  of  the  first,  second, 
third,  and  fourth  instructions,  but,  as  the  transcript  con- 
tains none  of  the  instructions,  they  cannot  be  considered. 

It  is  urged,  finally^  that  the  damages  are  excessive.  The 
evidence  shows  that  1,497  feet  of  lumber  was  used  in  the 
building,  which  was  worth  $25  per  thousand  feet,  and  that 
it  took  defendant  in  error  and  a  carpenter  two  days  to  erect 
the  house.  H.  Elford,  the  carpenter  who  assisted  with  the 
work,  testified  that  the  building  was  worth  from  $45  to 
$50.  His  testimony  is  uncontradicted.  The  damages  are 
not  only  not  excessive,  but  the  evidence  would  have  sup- 
ported a  verdict  for  a  larger  sum.     The  judgment  is 

Affirmed. 

The  other  judges  concur. 
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P£TER  Fransen  V.  W.  M.  Elleb. 

[Filed  Mat  18,  1892.] 

BaTiew.    No  qmstioii  of  Iaw  bdng  inT^^Tod  in  llio  cam,  oad  tiw 
verdict  beiog  sopportod  bj  tho  oTidooce^  tho  JndgmoBt  is  a^ 

firmed. 

Erbob  to  the  district  court  for  Sheridan  ooontj.  Tried 
below  before  Norris,  J. 

Thos.  L.  Bedhn^  for  ph^intiff  in  error. 

W.  H.  Weaver,  W.  W.  Wood,  and  J.  C.  Johnston, 
contra. 

NORVAL,  J. 

The  defendant  in  error  recovered  a  verdict  and  jodgment 
in  the  court  below  for  the  the  sum  of  |67.60  for  hauling 
lumber  for  the  plaintiff  in  error  from  Ferris'a  mill,  in 
Sheridan  county,  to  the  Pine  Ridge  Agency.  The  only 
error  assigned  in  the  brief  of  counsel  is  that  the  verdict 
is  not  sustained  by  the  evidence. 

Plaintiff  in  error,  in  1887,  contracted  with  the  govern* 
ment  to  furnish  and  deliver  at  the  Pine  Ridge  Agency 
400,000  feet  of  lumber.  He  also  entered  into  an  agree^ 
ment  with  one  Oliver  Ferris,  who  owned  a  saw-mill  in 
Sheridan  county,  to  deliver  at  the  agency  on  the  contract 
100,000  feet  It  is  uncontradicted  that  Eller  haoled  from 
Ferris's  mill  to  the  agency  nearly  16,000  feet,  which  was 
applied  on  Fransen's  contract,  and  that  the  customary  and 
reasonable  price  for  hauling  at  that  time  was  $4  per  thou- 
sand feet.  The  contention  of  the  plaintiff  in  error  is  that 
he  never  contracted  with  Eller  to  haul  any  lumber  for  him^ 
but  that  the  hauling  was  done  on  Ferris's  (Sontract  and  for 
Ferris. 
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Wm.  M.  Eller,  the  defendant  in  error,  testified  that  in 
September,  1887,  Mr.  Fransen  came  along  the  road  where 
witness  and  his  son  were  cutting  com,  when  Mr.  Eller  in- 
quired of  Mr.  Fransen  if  he  had  the  contract  to  deliver 
400,000  feet  of  lumber  to  the  Pine  Ridge  Agency,  and 
upon  receiving  an  affirmative  answer,  witness  informed 
bim,  that  as  he  was  unable  to  find  out  at  Bushville  whether 
Ferris  was  responsible  or  not,  he  had  made  up  his  mind 
not  to  haul  any  lumber  for  him,  but  if  Fransen  would  pay 
witness  he  would  haul  for  him.  To  this  Fransen  replied, 
''All  right,  go  ahead,  and  I  will  pay  yoa  for  all  you  can 
haul.''  Witness  then  promised  to  do  so.  The  testimony 
of  £•  C.  Eller  fully  corroborates  his  father's  as  to  the  con- 
tract and  conversation.  There  is  also  testimony  tending 
to  show  that  after  the  hauling  was  done  Fransen  repeat- 
edly acknowledged  the  contract  and  promised  to  pay  de^ 
fendant  in  error.  In  view  of  the  testimony,  it  cannot  be 
successfully  maintained  that  the  verdict  is  unsupported  by 
the  evidence.  True,  Fransen  denied  under  oath  the  con- 
versation testified  to  by  Eller  and  his  son,  yet  the  jury 
having  passed  upon  the  conflicting  testimony,  we  must 
rqpird  the  facts  thus  found  by  them  as  established.  The 
verdict  was  for  the  full  amount  of  the  daim,  with  interest. 

There  is  no  merit  in  the  proposition  that  the  suit  was 
prematurely  brought.  The  money  was  due  on  demand  as 
soon  as  the  labor  was  performed.  It  is  immaterial  that 
Fransen  has  not  yet  been  paid  by  the  government.  We  fail 
to  find  any  testimony  that  defendant  in  error  agreed  to 
wait  for  his  pay  for  hauling  the  lumber  until  Mr.  Fransen 
received  his  money  from  the  United  States.  It  is  incon- 
sistent to  daim  such  was  the  agreement,  and  at  the  same 
tioM  insist  that  there  was  no  contract  between  plaintiff  and 
defendant  for  hauling  lumber.     Judgment 

Affirmed. 
The  other  judges  concur. 
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^  ^5  John  Biggs  y.  E.  C.  Miller  et  au 

55    144 

[FlLKD  Mat  18, 1892.] 

1.  Of&oial  Bonds  x  A  Deputy  Shxbiff  to  required  to  givie  a  bond 
for  the  Mme  unoant  as  his  principal,  and  the  bond  of  such  dep- 
uty most  mn  to  the  county  in  which  he  was  appointed. 

3.  :  Pmnov.  EeH  That  the  petition  states  a  cause  of  ac- 
tion. 

Error  to  the  district  oonrt  for  Sheridan  ooaotj.  Tried 
below  before  Einkud,  J. 

W.  H.  Wedavetf  and  J.  d  John$ton,  for  plaintiff  in 
error,  dted:  Snyder  v.  Bmne^  22  Neb.,  190;  Huffiman  «. 
Koppdkom,  8  Id.,  347;  OUen^in  v.  Alpaugh,  9  Id^  239; 
Koppeliom  v.  Hv^Hnan,  12  Id.,  98;  Thamat  «.  Bmldeg, 
19  Id.,  328;  Marfree^  Official  Bonds,  sees.  435,  436;  V. 
S.  V.  Tingley,  30  U.  8.,  116;  Horn  v.  WhiUier,  6  N.  H,, 
88,  94 ;  Mowe  v.  Oraves,  3  Id.,  408. 

Thas.  L.  Medlon,  contrci. 

NoRYXL,  J. 

The  action  below  was  brought  bj  John  Biggs  against 
Edwin  C.  Miller  and  his  sureties  on  his  official  bond,  as 
deputy  sheriff  of  Sheridan  countj.  The  &ct8  are  these: 
On  the  12th  day  of  January,  1886,  plaintiff  was  the  duly 
elected,  qualified,  and  acting  sheriff  of  sud  county,  and  on 
that  day  he  appointed  the  defendant  Miller  his  deputy, 
who  on  the  same  day  took  the  oath  of  office  and  filed  his 
official  bond  as  such  deputy  sheriff,  conditioned  as  provided 
by  law,  with  the  other  above  named  defendants  as  sure- 
ties on  said  bond.  The  bond  runs  to  Sheridan  county,  and 
was  duly  approved  by  the  county  board  of  said  county. 
On  the  18th  day  of  March,  1886,  an  execution  in  due  form 
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was  issued  out  of  the  district  court  of  Brown  county,  upon 
a  judgment  therein  rendered  for  the  sum  of  $216.10,  be* 
sides  costs,  in  favor  of  C.  H.  Bane,  in  a  cause  wherein  said 
Bane  was  plaintiff  and  Samuel  Rutherford  and  John  Reo* 
tor  were  defendants,  which  writ  was  directed  to  the  sheriff 
of  Sheridan  county,  and,  on  the  next  day.  after  its  date, 
the  same  was  placed  in  the  hands  of  said  Edwin  C.Miller, 
as  such  deputy  sheriff,  for  execution.  Miller  failed  and 
neglected  to  levy  said  execution  upon  any  property  of  the 
execution  debtors,  and  has  never  returned  said  writ  to  the 
clerk  of  the  court  from  which  the  same  was  issued.  In 
consequence  of  such  failure  and  neglect,  said  C.  H.  Bane 
commenced  amercement  proceedings  against  said  John 
Riggs,  sheriff,  in  the  district  court  of  Brown  county,  and 
judgment  of  amercement  was  thereafter,  on  the  4th  day  of 
September,  1 888,  rendered  against  said  Riggs  for  the  sum 
of  $271.40  and  costs.  Afterwards  an  execution  was  issued 
against  plaintiff  in  error  upon  said  judgment  of  amerce* 
raent,  which  writ  being  returned  unsatisfied,  C.  H.  Bane 
brought  suit  against  plaintiff  in  error  and  the  sureties 
upon  his  official  bond  as  sheriff,  to  recover  to  tlie  amount 
of  said  judgment  of  amercement,  with  interest  and  costs, 
and  judgment  was  rendered  in  said  action  iu  favor  of  said 
C.  W.  Bane  in  the  sum  of  $291.23  and  $1.23  costs,  which 
judgment  said  plaintiff  has  since  paid  in  full. 

To  the  petition,  setting  up  the  above  &cts,  the  sureties 
interposed  a  general  demurrer,  which  was  sustained  by  the 
court  below,  and  the  action  dismissed. 

As  the  defendants  in  error  failed  to  file  a  brief,  we  must 
rely  upon  the  statement  in  brief  of  counsel  for  plaintiff  in 
error  as  to  the  point  upon  which  the  demurrer  to  the  peti- 
tion was  sustained,  and  that  is,  that  the  bond  sued  on  is 
void,  because  Sheridan  county  is  the  obligee  named  therein, 
instead  of  John  Riggs,  sheriff  of  said  county.  This  con- 
tention it  is  said  is  based  upon  section  1,  chapter  24,  Com- 
piled Statutes,  entitled  "  Deputies,*'  which  provides,  inter 
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aliOf  that  each  county  clerk,  treasurer,  sheriff,  and  sur- 
veyor may  appoint  a  deputy,  ''for  whose  acts  he  shall  be 
responsible,  and  from  whom  he  shall  require  a  bond,  whicli 
appointment  shall  be  in  writing,  and  shall  be  revocable  by 
writing,  under  the  principal's  hand,''  eta  Section  4  pro- 
vides that  *^  the  sheriff  may  appoint  such  number  of  depu- 
ties as  he  sees  fit."  Section  5  provides  that  ^^each  deputy 
shall  take  the  same  oath  as  his  principal,  which  shall  be 
indorsed  upon  and  filed  with  a  certificate  of  his  appoint- 
ment." 

While  the  section  first  above  quoted  requires  the  person 
appointed  deputy  sheriff  to  give  a  bond  for  the  faithful 
discharge  of  his  duties,  yet  neither  it,  nor  any  provision 
of  the  other  sections  quoted,  in  express  terms  specifies  the 
name  of  the  obligee  in  such  bond.  If  there  were  no  other 
statutory  provisions  than  the  above  relating  to  bonds  of 
deputies,  probably  we  might  hold  that  the  reasonable  infer- 
ence to  be  drawn  from  the  language  of  section  1  is  that 
the  bond  of  a  deputy  sheriff  should  run  in  the  name  of  his 
principal ;  but  in  view  of  the  more  recent  legislative  ouKst- 
ments  upon  the  subject,  which  will  be  referred  to  hereafter, 
we  conclude  the  bond  of  such  deputy  should  run  to  the 
county. 

It  may  be  observed  that  said  chapter  24  was  enacted 
by  territorial  legislature,  and  was  approved  October  8, 
1858.  The  legislature  has  since  passed  an  act  entitled 
''An  act  concerning  official  bonds  and  oaths,"  approved 
February  18,  1881,  which  still  remains  in  force,  the  same 
being  chapter  10  of  the  Compiled  Statutes  of  1891.  Sec- 
tion 3  provides  that  ^'all  official  bonds  of  county,  town- 
ship, school  district,  and  precinct  officers  must  be  in  form, 
joint  and  several,  and  made  payable  to  the  county  in  which 
the  officer  giving  the  same  shall  be  elected  or  appointed/' 
etOi  Section  19  fixes  the  penalties  of  the  bonds  of  state, 
county,  and  precinct  officers.  Section  20  provides,  among 
other  things,   that   "Deputies  shall,  except  as  otherwise 
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specially  provided,  give  bonds,  in  the  same  manner  and  for 
the  same  sum  as  their  principals.'^ 

Section  3  is  as  explicit  as  language  can  make  it  and 
leaves  no  room  for  interpretation.  It  requires  that  the 
conntj  shall  be  named  as  the  obligee  in  the  official  bonds 
of  all  county  officers.  The  fair  and  reasonable  oonstrac- 
tion  of  the  provisions  of  section  20  is,  that  official  bonds  of 
all  deputies  of  the  officers  named  in  the  act  shall  be  con- 
ditioned and  made  payable  to  the  same  obligee  and  for  a 
like  amount  as  the  bonds  of  their  principals.  We  are  of 
the  opinion  that  the  act  of  1 88 1,  mentioned  above,  governs 
and  controls  the  bonds  of  deputy  sherifis,  and  that  the  bond 
in  sait  was  properly  made  payable  to  Sheridan  county.  The 
provisions  of  said  chapter  24,  in  so  far  as  they  conflicted 
with  the  act  of  1881,  were  repealed  by  the  last  section  of 
said  act. 

There  is  another  view  of  the  case  that  is  equally  con- 
dusive  against  the  defendant.  Conceding  that  we  have 
given  the  wrong  construction  to  the  provisions  of  the  stat- 
ute and  the  bond  should  have  run  to  John  Riggs  instead 
of  to  the  county  of  Sheridan,  it  is  not  for  tliat  reason  void. 
Decided  cases  are  to  the  effect  that  it  is  but  an  irregularity, 
which  does  not  affect  the  liability  of  the  principal  and  sure- 
ties on  the  bond.  {Huffman  v.  Kopplekom,  8  Neb.,  344; 
Kopplekom  v.  Huffman,  12  Id.,  95 ;  Thomas  f>.  Hinkley,  19 
Id.|  324.)  In  either  view  of  the  case  we  think  the  petition 
stated  a  cause  of  action,  and  that  the  demurrer  should  have 
been  overruled.    Judgment 

Reversed  and  kemanded. 

The  other  judges  concur. 
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Jesse  Hayden  v.  J.  A.  Cook  et  al. 

[FiLXD  Mat  18.  1892.] 

1.  Sureties:  Estoppel.  Sureties  are  estopped  to  denj  the  fsct» 
recited  in  their  obligsiion. 

9.  :  — :  Building  Ck>NTRAOT.    A  written  contract  for 

the  erection  of  s  building  waa  prepared  according  to  the  agree- 
ment and  nnder  the  directions  of  the  owner  and  oontraetor,  bat, 
through  inadTerteoce,  was  not  signed  by  either.  A  bond  given 
hy  the  contractor  for  the  iaithful  performance  of  hia  agresment 
was  written  upon  the  back  of  said  contract  The  bond  ndted, 
in  effect,  that  the  principal  therein  had  contracted  with  the 
obliges  to  eonstmct  and  complete  the  building,  for  a  atlpnlated 
sam,  aceording  to  the  contract  thereto  annexed,  and  one  of  the 
conditions  written  in  said  bond  was  that  the  principal  *' should 
duly  perform  snd  keep  his  agresmsnts  as  in  said  oontraet  set 
fivth.'*  In  an  action  against  the  surety,  it  was  held  that  be  was 
estopped  by  the  recitals  in  the  bond  from  denying  that  the  psper 
writing  upon  which  the  obligation  was  written  was  not  the  oon- 
traet of  the  parties. 

3.  ;  ;  :  Rslbase:  Altxrahxhi.  The  bnllding 
oontraet  oontained  a  proTlsion  that  the  owner,  at  any  time  dur- 
ing the  progress  of  the  work,  should  hare  the  right  to  make  any 
alterations,  changes,  or  additions  to  the  building,  and  the  same 
should  not  inralidato  the  contract  BM^  That  the  changes 
sod  additions  disclosed  1^  the  sTidence  were  proTidod  fbr  in  the 
contract,  and  that  the  making  of  the  same  did  not  discharge  or 
release  the  surety. 

4.  — — :  — — ;  :  Pleading.     Where  it  is  claimed  that 

the  surety  Is  released  by  reason  of  payments  having  been  made 
to  the  contractor  in  violation  of  the  terms  of  the  contneti  the 
facts  constituting  such  defense  rnnsl  bs  pleaded  in  the  answer 
and  pro? en  upon  the  trial. 

6.  :  :  :  Patmbnts.    When  payments  have  been 

made  according  to  the  stipulations  of  the  contract,  the  fact  that 
the  same  were  made  before  the  expiration  of  the  time  allowed 
by  statute  to  subcontractors  to  Ale  liens  wiil  not  retcMs  the 
surety. 

6.  Praotioe :  Nonsuit.  It  is  error  to  nonsuit  the  plaintiff,  where 
there  is  evidenoe  sufficient  to  sustain  the  action. 
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Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field,  J. 

A  jPl  Johnaony  for  plaintiff  in  error,  cited,  contending 
that  the  sureties  were  estopped:  1  Herman,  Es.,  sees.  2  to 
10;  2  Id.,  sees.  630-7;  Brandt,  Suretyship,  sees.  29,  30; 
Dftehamp  v»  Niehoban,  2  Mart  N.  S.  [La.]*  672;  Lee  v, 
Clark,  1  Hill  [N.  Y.],  66;  Decker  v.  Judem,  16  N.  Y., 
439;  Coleman  v.  Bean,  14  Abb.  Pr.  [N.  Y.],  38;  Seiple 
V.  Bor.  of  Eliz.,  3  Dutch.  [N.  J.],  407;  Otto  v.  Jackson, 
36  111.,  349;  Franklin  v.  Twogood,  18  la.,  616;  Lehman 
9.  IFamer,  61  Ala.,  466 ;  Glamorgan  v.  Green,  32  Mo., 
286;  Bmingdey  v.  StaU,  14  Md.,  369;  Collins  v.  Mitchell, 
6  Fla.,  366;  Wash.  Co.  Ins.  Co.  v.  CoUon,  26  Conn.,  42; 
Ceeil  V.  Early,  10  Gratt  [Ya.],  198;  Monteith  v.  Com.,  16 
Id.,  172;  Qudiner  v.  Kilpatriek,  14  Neb.,  347;  Adams  v. 
Thompson,  18  Id.,  644;  8.  C.  is  P.  R.  Co.  v.  Bank,  10 
Id.,  664. 

Harwood,  Ames  A  KeUy,  contra,  cited :  Brandt,  S.  & 
O.,  sees.  346,  387,  and  cases;  Birekhead  v.  Brown,  6  Hill 
[N.  Y.],  634;  Farmers  Bank  v.  Evans,  4  Barb.  [N.  Y.], 
490;  Bragg  v.  8hmn,  49  Cal.,  131;  Simonson  «.  rAort,  31 
N.  W.  Rep.  [Minn.],  861 ;  Miller  v.  &ewart,  9  Wheat.  [U. 
8.],  681 ;  Lucas  Co.  v.  Roberts,  49  la.,  169;  Taylor  v.  Jeter, 
23  Mo.,  244;  Beiberling  v.  Demaree,  27  Neb.,  864;  A.  & 
N.  R.  Co.  V.  Loree,  4  Id.,  460;  Reynolds  v.  R.  Co.,  11  Id., 
192;  B.  A  M.  R.  Co.  v.  Wendt,  12  Id.,  80;  Mavay  v. 
Hardy,  13  Id.,  37. 

NORYAL,  J. 

The  plaintiff  in  error  brought  suit  in  the  court  below 
against  J.  A.  Cook,  as  principal,  and  John  Green,  as  surety, 
on  a  bond  given  for  the  faithful  performance  by  Cook  of 
his  building  contract  with  the  plaintiff  Th«  bond  is  as 
follows: 


I 
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*'Kdow  all  men  by  theee  presents,  that  we,  J.  A.  Cook, 
principal,  and  John  Green,  sureties,  are  held  and  firmly 
bound  unto  J.  A.  Hayden  in  the  sum  of  one  thousand 
dollars,  for  whidi  payment,  well  and  truly  to  be  made^  we 
do  bind  and  obligate  ourselves,  our  heirs,  executors,  admin- 
istrators, or  assigns,  each  and  every  of  them,  firmly  by 
these  presents.  Sealed  with  our  seak  this  May  12,  A.  D. 
1888. 

''  Whereas  J.  A.  Cook  has  contracted  with  J.  A.  Hay- 
den to  execute,  construct,  and  complete  a  frame  story *and- 
a-balf  cottage  for  the  sum  of  eighteen  hundred  and  thirty- 
seven  dollars,  by  a  contract  dated  May  12,  A.  D.  1888, 
hereto  annexed :  Now,  the  condition  of  this  obligation  is, 
that  if  the  said  J.  A.  Cook  shall  duly  perform  and  keep 
his  agreements  as  in  said  cootract  set  forth,  and  shall  pay 
for  all  material  and  work  in  and  about  said  building,  so 
that  the  same  shall  not  be  liable  to  any  mechanics'  or  other 
liens,  and  shall  at  all  times  protect  said  J.  A.  Hayden 
against  any  and  all  liens  on  said  work  and  material,  then 
this  obligation  is  to  be  void,  but  if  otherwise^  the  same 
shall  be  and  remain  in  full  force  and  virtue. 

**  J.  A.  Cook, 

Contractor,  Lincoln^  NA. 

*'JOHN   GUEEN. 

"  In  presence  of 
u w 

The  contract  price  for  the  building  was  $1,837.  Cook 
was  to  furnish  all  labor  and  materials.  The  plaintiff 
claims  damages  in  the  sum  of  $500  by  reason  of  the  fiul- 
ure  and  refusal  of  Cook  to  pay  for  all  the  materials  used 
and  labor  performed  in  the  construction  of  the  building 
mentioned  in  said  bond,  in  consequence  of  whioh  mechan- 
ics' liens  were  filed  against  said  building. 

The  defendant  Cook  is  now  a  non-resident  of  the  state, 
and  was  not  served  with  a  summons,  nor  did  he  appear 
in  the  action. 
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The  defendant  Green  answered,  allying,  in  substance^ 
that  Hayden  and  Cook  never  executed  a  written  contract  for 
the  erection  of  the  building,  but  entered  into  a  verbal  con- 
tract for  the  construction  of  a  dwelling  which  cost  a  much 
larger  sum  thab  was  contemplated  by  the  proposed  written 
agreement,  for  which  the  bond  was  given ;  that  he  never 
agreed  to  allow  said  bond  to  stand  as  security  for  said  ver- 
bal contract,  nor  for  the  construction  of  the  building  which 
was  erected  by  Cook. 

The  answer  denies  that  any  mechanics'  liens  were  filed 
against  plaintiff's  building,  or  that  plaintiff  has  been  com- 
pelled to  pay  out  the  sum  mentioned  in  the  petition,  or  any 
other  sum,  in  consequence  of  the  failure  of  Cook  to  keep 
and  perform  his  covenants.  The  answer  further  avers 
that  ''said  plaintiff  never  notified  him  that  he  would  look 
to  him  (this  defendant)  to  make  good  any  loss  on  account 
of  the  contract  of  said  Cook,  or  that  he  relied,  or  expected 
to  rely,  upon  any  obligation  made  by  this  defendant,  or 
the  said  Cook  was  failing  in  any  manner  to  comply  with 
his  agreement,  or  that  he  was  fistiling  to  furnish  any  pay 
for  the  materials  according  to  his  agreement,  or  that  he  had 
failed  to  pay  persons  to  whom  he  was  indebted  for  work 
or  materials  on  account  of  said  contract  with  said  plaintiff, 
or  that  liens  were  filed  or  to  be  filed  against  said  premises; 
but,  on  the  contrary,  the  said  plaintiff  paid  out  moneys  to 
the  said  Cook  when  he  knew  that  it  was  before  the  time 
provided  by  the  statute  at  which  said  claims  for  materials 
became  due  and  collectible,  contrary  to  his  duty  in  that  re- 
gard, and  thereby  reduced  the  funds  in  plaintiff's  hands 
that  would  otherwise  have  been  abundant  to  have  paid  off 
and  satisfied  all  liens  against  said  premises.^' 

All  allq;ation8  of  the  answer  were  denied  by  the  reply. 

At  the  close  of  plaintiff^s  testimony  the  defendant  Green 
moved  for  a  nonsuit,  on  the  ground  of  the  insufficiency  of 
the  evidence,  which  was  granted,  and  the  snit  was  dis- 
missed at  the  costs  of  the  plaintiff.  If,  under  the  evidence 
46 
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adduced  bjr  tbe  plaintiff,  he  was  not  entitled  to  recover 
anything,  the  judgment  of  nonsuit  was  proper.  We  will 
notice  tlie  grounds  urged  by  counsel  for  defendant  in  error 
why  the  ruling  should  be  sustained. 

The  first  contention  is  that  there  is  no  ph>of  that  a  writ- 
ten contract  for  the  erection  of  the  building  was  ever  en- 
tered into  between  Cook,  the  contractor,  and  Hayden,  the 
owner  of  the  building.  The  evidence  shows  that  a  contract 
for  the  erection  of  the  building  mentioned  in  the  bond  was 
prepared  according  to  the  direction  and  understanding  of 
the  parties,  which  contract  bears  date  May  12, 1888.  For 
some  cause,  doubtless  an  oversight,  neither  Cook  nor  Hay- 
den  signed  it.  It  does,  however,  appear  that  the  bond  on 
which  the  suit  was  brought  was  written  upon  the  back  of 
said  contract.  It  will  be  observed  that  the  bond  recites 
that  Cook  has  contracted  with  Hayden  to  construct  a  frame 
story-and-a-half  cottage  for  a  specified  sum,  according  to  a 
contract  dated  May  12,  1888.  One  of  the  conditions  in 
the  bond  is  that  Cook  ''shall  duly  perform  and  keep  his 
agreements  as  in  said  contract  set  forth."  The  defendant 
in  error  i^  estopped  by  these  recitals  to  deny  the  execution 
of  the  contract.  The  rule  is  as  well  settled  as  anything  in 
the  law  that  sureties  are  estopped  to  deny  the  facts  recited 
in  their  obligations;  in  other  words,  they  cannot  set  up  and 
prove  facts  to  contradict  their  own  bonds.  (Brandt  on 
Suretyship  &  Guaranty,  sees.  29, 30;  Oudtner  v.  KUpatrieky 
14  Neb.,  347;  Adams  r.  Thompson,  18  Id.,  541;  Love  r. 
RockweU,  1  Wis.,  331 ;  U.  S.  v.  BradJey,  10  Peters  [U.  a], 
365;  Pe<ypl€  v.  Hoson,  20  Paa  Rep.  [Cal.],  369;  Rogers  r. 
U.  &,  32  Fed.  Rep.,  890;  Collins  v.  MitcheU,  5  Fla.,  364; 
Green  v.  Wardwell,  17  III.,  278 ;  Shaw  et  al.  v,  HaveUufi  el 
al.,  21  Id,,  127;  OUo  v.  Jackson,  35  Id.,  349.)  The  same 
principle  was  recognized  and  applied  in  the  case  of  Gudtner 
r.  KUpatnck,  cited  above.  That  was  a  suit  upon  an  appeal 
undertaking.  The  defense  was  that  no  appeal  was  taken, 
nor  could  be,  for  the  reason  that  the  same  was  prohibiteii 
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by  law.  This  court  held  that  the  defendants  were  estopped 
to  deny  that  an  ap|)eal  had  been  taken  in  contradiction  of 
the  recital  in  their  undertaking.  ^To  the  same  effect  is  the 
case  of  Adams  v,  Thompsoriy  supra. 

Otto  r.  Jackson f  supra,  is  analogous  to  the  case  at  bar. 
Tliat  was  an  action  upon  a  guaranty  of  the  faithful  per- 
formance by  tenants  of  the  covenants  of  their  lease.  On 
the  trial  objection  was  made  to  the  introduction  of  the  lease 
in  evidence,  for  the  reason  that  the  execution  by  one  of  the 
lessees  was  not  proven.  It  was  held  that  the  guarantors 
were  estopped  by  their  guaranty  from  denying  the  execution 
of  the  lease.  So  in  this  case,  we  think,  Green  is  estopped 
to  deny  that  the  contract,  upon  the  back  of  which  the  bond 
was  written,  was  neither  executed  by,  nor  was  it  the  con- 
tract of  Cook  and  Hayden.  The  bond  in  express  terms 
refers  to  and  recognizes  such  instrument  as  being  the  con- 
tract under  which  the  building  was  to  be  constructed,  and 
its  terms  and  conditions  are  as  binding  upon  the  obligors 
of  the  bond  as  though  the  same  were  set  out  at  length  in 
the  body  of  the  bond. 

It  is  insisted  that  the  surety  is  released  from  the  obliga- 
tion of  his  bond  because  the  terms  of  the  building  contract 
relating  to  time  and  manner  of  making  payments  were  not 
observed,  and  for  the  further  reason  that  certain  changes, 
alterations,  and  additions  were  made  in  the  building,  during 
its  construction,  not  called  for  by  the  contract,  nor  plans 
and  specifications,  which  form  a  part  thereof.  The  third 
article  of  the  building  contract  provides  that  ^'should  the 
said  party  of  the  second  part,  at  any  time  during  the  progress 
of  the  said  work,  require  any  alterations  of,  deviations  from, 
additions  to,  or  omissions  in  the  said  work,  he  shall  have 
the  right  and  power  to  make  such  change  or  changes,  and 
the  same  shall  in  no  way  injuriously  affect  or  make  void 
the  contract;  but  the  difference,  for  work  omitted,  shall  be 
deducted  from  the  amount  of  the  contract  by  a  fair  and 
reasonable  valuation;  and  for  additional  work  required  in 
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alterations,  the  amount  shall  be  agreed  upon  before  com- 
mencing additions,  as  provided  and  hereinafter  set  forth  in 
Article  No.  6,  and  such  agreement  shall  state  also  the  ex- 
tension of  time,  if  any,  which  is  to  be  granted  by  reason 
thereof/' 

It  fully  ap}>ears  from  the  testimony  that,  during  the 
progress  of  the  work,  some  changes  and  additions  in  tiie 
building  were  made  which  increased  the  cost  thereof, 
although  not  to  a  considerable  extent,  while  other  changes 
were  made  without  additional  expense.  But  all  the  alter- 
ations and  additions  which  were  made  are  fully  provided 
for  and  covered  by  the  clause  of  the  contract  above  quoted, 
and  the  making  of  them  did  not  have  the  effect  to  release 
and  discharge  the  defendant  in  error  from  his  obligation  as 
surety.     {Doraey  v.  McGety  30  Neb.,  667.) 

After  the  bond  was  given  Cook  constructed  a  barn  for 
Hayden,  but  the  proofs  show  that  it  was  erected  under  a 
contract  separate  and  distinct  from  the  one  for  the  erection 
of  the  dwelling.  It  is  not  sought  to  make  the  defendant 
in  error  responsible  for  the  faithful  performance  of  the  bam 
contract  It  is  obvious  that  neither  the  entering  into  of 
such  contract,  nor  the  erection  of  the  bam  thereunder,  in 
any  manner  affected  the  liability  of  Green  on  his  bond  for 
the  damages  sustained  by  the  plaintiff  by  reason  of  the 
failure  of  Cook  to  carry  out  the  terms  of  the  contract  for 
the  erection  of  the  dwelling. 

We  will  next  consider  the  question  of  payments.  The 
contract  provided  that  payments  were  to  be  made  on  weekly 
estimates  of  the  architect  for  labor  furnished,  leas  ten  per 
cent,  and  for  all  materials  as  soon  as  vouchers  were  ob- 
tained from  subcontractors  or  parties  who  furnish  mate- 
rials. The  balance  was  to  be  paid  at  the  expiration  often 
(lays  after  the  completion  of  the  work. 

The  testimony  in  the  bill  of  exceptions  shows  that,  after 
the  completion  of  the  job,  liens  were  filed  against  the  build- 
ing  for  lalK>r  and  materials  used  in  the  construction  of  the 
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same,  amounting  in  the  aggr^ate  to  several  hundred  dollarH, 
which  were  subsequently  paid  and  discharged  by  the  plaint- 
iff. The  sums  paid  by  him  during  the  progress  of  the 
work^  added  to  the  amounts  paid  to  remove  the  liens,  greatly 
exceed  the  contract  price.  The  testimony  further  shows 
that  plaintiff  paid  $800  to  material-men  during  the  con- 
struction of  the  building,  on  orders  given  by  the  contractor, 
and  during  the  same  period  payments  were  made  to  Cook 
aggregating  $887. 

It  is  contended  that  the  payments  to  the  contractor  were 
made  in  violation  of  the  terms  of  the  contract,  for  the  rea- 
son they  were  paid  without  the  presentation  of  vouchers  of 
the  subcontractors  who  furnished  materials  for  the  construc- 
tion of  the  building,  and  because  the  same  were  paid  prior 
to  the  expiration  of  sixty  days  allowed  by  the  statute  to 
8uboontractoi*s  to  file  liens,  therefore  the  surety  is  released. 
There  is  nothing  in  the  testimony  to  show  that  the  several 
payments  made  to  Cook,  which  amounted  to  $887,  were 
to  apply  on  materials,  but  it  does  appear  that  this  sum 
was  paid  upon  estimates  furnished  by  the  architect,  and  in 
the  absence  of  any  evidence  tending  to  establish  the  con- 
trary, we  will  presume  that  the  same  was  paid  according 
to  the  letter  of  the  contract,  which  authorized  payments  to 
he  made  for  labor  furnished,  without  the  proiluction  of 
vouchers  therefor.  It  may  be  true  that  Hayden  paid  the 
contractor  money  for  materials  furnished  for  which  vouch- 
ers of  the  material-men  were  not  produced,  and  that  he  did 
not  retain  ten  per  cent  of  the  amount  due  for  wages,  as  re- 
quired by  the  terms  of  the  contract.  If  such  is  the  case, 
and  the  surety  did  not  consent  thereto,  it  would  be  such  a 
departure  from  the  contract  as  to  discharge  the  surety.  If 
the  defendant  in  error  relies  upon  the  failure  of  Hayden  to 
observe  the  provisions  of  the  contract  relating  to  payments, 
as  a  release  from  the  obligation  of  his  bond,  he  should  have 
brought  the  same  into  the  record  by  pleadings  and  proofs. 
It  is  nowhere  alleged  in  the  answer  that  payments  were 
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made  in  violation  of  the  agreement,  and  by  reason  thereof 
the  defendant  was  discharged,  nor  are  any  facts  averred 
from  which  even  such  an  inference  can  be  drawn.  The 
allegation  in  the  answer,  to  the  effect  that  plaintiff  never 
notified  the  defendant  that  Cook  had  failed  to  pay  for  the 
materials  or  to  pay  the  persons  to  whom  be  was  indebted 
for  labor  performed  according  to  his  agreement,  falls  far 
short  of  charging  that  the  plaintiff,  in  making  the  pay- 
ments, had  not  observed  the  contract. 

It  is  finally  insisted  that  the  defendant  is  discharged 
from  his  obligation  because  the  plaintiff  paid  out  money 
to  Cook  before  the  expiration  of  the  time  allowed  by  tlie 
statue  to  subcontractors  to  file  their  liens.  The  second 
section  of  the  mechanic's  lien  law  authorizes  any  person  or 
subcontractor  to  file  a  lien  u|K>n  the  building  in  which 
such  material  or  labor  is  used,  within  sixty  days  from  the 
performing  of  such  labor  or  furnishing  such  material;  and 
the  same  section  provides,  in  effect,  that  the  owner  of  the 
building  cannot  be  sued  until  the  time  for  the  filing  of 
liens  has  expired.  The  contention  is  that  this  section  of 
the  statute  is  a  part  of  the  building  contract  in  question, 
and  that  it  was  the  duty  of  Hayden  to  withhold  payment 
to  Cook  until  after  the  time  had  expired  for  filing  liens 
against  the  property,  and,  having  failed  to  perform  sucli 
iliity,  he  cannot  recover  from  the  surety  the  amount  he  was 
required  to  pay  to  liquidate  such  liens.  We  are  unable  to 
perceive  that  the  provisions  of  the  section  referred  to  have 
any  bearing  upon  the  case  before  us.  Of  course,  as  between 
the  owner  of  the  building  and  the  persons  who  performed 
the  labor  or  furnished  the  materials  for  the  construction  of 
the  improvement,  a  payment  to  the  contractor  before  the 
time  had  elapsed  for  filing  liens,  although  the  same  was 
made  according  to  the  terms  of  the  contract,  would  be 
at  the  owner's  peril,  and  would  not  defeat  any  lien  filed  in 
time.  But  not  so  as  to  the  surety,  for  as  to  him  the  only 
duty  which  the  owner  was  required  to  disci mrgo  was  to 
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make  the  payments  acxx)rding  to  the  stipulations  of  the 
contract.  So  long  as  he  did  that,  tlie  surety  was  not  re- 
leased, even  though  the  payments  were  made  before  the 
time  for  filing  liens  had  elapsed.  We  fail  to  discover  any 
stipulation  or  condition  in  the  contract  which  imposed  any 
obligation  upon  Hayden  to  withhold  payments  from  the 
contractor  until  it  was  made  to  appear  that  there  were  no 
claims  of  liens  against  the  property ;  but  on  the  other  hand 
it  was  contemplated  by  the  parties  that  payments,  under 
certain  restrictions,  should  be  made  during  the  progress  of 
the  work,  and  the  balance  at  the  expiration  of  ten  days 
after  the  completion  of  the  improvement.  One  of  the 
purposes  in  giving  the  bond  was  to  enable  the  contractor 
to  draw  money  on  the  contract  with  which  to  pay  for  the 
labor  and  materials  as  they  were  furnished,  and  the  surety 
obligated  himself  that  his  principal  should  pay  ''for  all 
materials  and  work  in  and  about  said  building,  so  that  the 
same  shall  not  be  liable  to  any  mechanic's  or  other  liens, 
and  at  all  times  protect  said  J.  A.  Hayden  against  any  and 
all  liens  on  said  work  and  material." 

There  is  testimony  tending  to  support  the  plaintiff's 
cause  of  action  which  should  have  been  submitted  to  the 
jury,  and,  such  being  the  case,  the  motion  to  nonsuit  the 
plaintiff  was  improperly  sustained.  The  judgment  is 
reversed  and  the  cause  remanded  for  further  proceedings. 

Reversed  asd  kkmanded. 

The  other  judge©  concur. 
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Edward  C.  JACKSoy,  appellee,  v.  Board  of  Super- 
,»!  £0  VISORS  OP  Washington  Co.  et  al,  appellants. 

fM    277  ' 

f58    7fl6- 

M  m  [Filed  May  18»  1892.1 

1.  Statutes.  TheactftpproTedFebroarylS^lSSTyeiitiaed  "AoMi 
to  provide  for  the  paymontof  Jadgmonto  agninst  manicipal  oor- 
porattoDs,"  article  YI,  chapter  77,  Onnpiled  Siatatoa,  entitled 
'*  ReTeDae,*'  it  not  repealed  by  the  proTialons  of  section  77  of 
the  general  reyenne  law. 


2.  :  CoNSTBUOnoH.    It  is  an  established  mle  of  oonstmction 

that  a  snhseqnent  statnte  treating  of  a  snbject  in  general  terma 
and  not  expressly  contradicting  the  proTisions  of  a  prior  act, 
shall  not  be  oonstraed  as  intended  to  affect  the  more  particnlar 
and  positiTe  provisions  of  a  prior  act,  if  any  other  reasonable 
eonstniction  can  be  adopted. 

3.  :  Leqislatitb  Construction  of  a  statutory  or  oonstitn- 

tional  proTision,  although  not  oondnslTe  upon  the  eonrta,  when 
deliberately  made,  is  entitled  to  great  weight 

4.  Taxation :  Lby  y.   By  provisions  of  section  77  of  the  general  rev- 

enue law  it  is  made  the  dnty  of  the  county  board  on  tlie  last  day 
of  the  session  of  the  board  of  equalization  to  levy  taxes  snfficient 
to  provide  the  ordinary  revenue  of  the  county  and  to  meet  ma- 
turing obligations  as  bonds,  coupons,  outstanding  warrants,  etc, 
and  probably  Jadgments  existing  and  unprovided  for.  In  case 
Judgmente  are  subsequently  rendoed  it  is  made  the  duty  of  the 
board  by  article  VI,  chapter  77,  Compiled  Statutes,  to  provide 
ftinds  therefor  by  levying  a  special  tax. 

Appeal  from  the  district  ooart  for  Washington  ooanty. 
Heard  below  before  Soott,  J. 

W.  C  WaUon,  and  Lake,  Hamilton  Jt  Maxwell,  for  ap- 
pellanto,  cited:  State,  exreL  BaldunUy  v.  McCoU,  9  Neb., 
203;  State  v.  Babeook,  21  Id.,  602;  Hendrix  v.  Rieman, 
6  Id.,  516;  MoCann  v.  McLennan,  2  Id.,  286;  Lawsan  r. 
Gibwn,  18  Id.,  137. 

E,  C,  Jackson,  contra. 
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Post,  J. 

This  action  was  commenced  in  the  district  court  of  Wash- 
ington ooanty  by  the  appellee  Jackson  to  enjoin  the  appel- 
lantSy  the  board  of  commissioners  and  county  clerk  of  said 
county,  from  making  the  necessary  tax  lists  on  a  four  mill 
levy  upon  the  proi)erty  of  the  county  for  the  purpose  of 
paying  a  balance  due  on  a  judgment  against  said  county. 
The  facts  disclosed  by  the  petition  are  substantially  as 
follows:  On  the  15th  day  of  December,  1891,  J.  H.  Harte, 
as  receiver  of  Richards  &  Co.,  recovered  a  judgment  against 
Washington  county  in  the  sum  of  $8,057.18,  as  a  balance 
due  to  said  Richards  &  Co.  for  building  the  court  house 
for  said  county.  Towards  the  satisfaction  of  this  judgment 
the  county,  by  its  supervisors,  immediately  applied  all  of 
its  available  funds,  whereby  the  judgment  was  reduced  to 
the  sum  of  $5^797.02,  which  amount,  together  with  the 
accruing  interest,  and  the  costs  of  the  action  in  which  the 
judgment  was  obtained,  remained  to  be  provided  for  by 
said  supervisors.  On  making  payment,  as  aforesaid,  on 
said  judgment,  the  said  supervisors  being  then  in  session, 
said  J.  H.  Harte,  receiver,  made  a  formal  demand  upon 
them  that  they  proceed  at  once  to  make  a  special  levy  of 
taxes  to  pay  the  balance  thereof.  Thereupon  the  said 
board  of  supervisors,  having  first  officially  determined  that 
the  amount  of  revenue  derived  from  taxes  levied  and  col- 
lected for  ordinary  purposes  was  insufficient  to  meet  and 
pay  the  current  expenses  of  the  county  for  the  year  1891, 
and  also  to  pay  what  remained  unsatisfied  of  said  judgment, 
proceeded  under  article  VI  of  chapter  77  of  the  Com- 
piled Statutes  of  1891  to  make  a  four  mill  levy  upon  the 
taxable  property  of  the  county  for  that  particular  use.  It 
10  the  perfecting  and  enforcement  of  this  levy  that  the 
plaintiff  sought  to  have  enjoined  and  which  the  decree  of 
the  court  appealed  from  does  in  terms  enjoin. 

A  demurrer  to  this  petition  was  overruled,  and  the  de- 
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fendants  below  electing  to  stand  on  their  demurrer,  judg- 
ment was  entered  in  accordance  with  the  prayer  of  the  pe- 
tition, from  which  judgment  the  defendants  have  appealed 
to  this  court. 

Article  VI  of  the  revenue  law  is  an  act  of  the  twelfth 
session  of  the  territorial  legislature,  entitled  "An  act  to 
provide  for  the  payment  of  judgments  against  municipal 
corporations,"  which  took  efliE?ct  February  18,  1867,  The 
act  contains  five  sections,  as  follows: 

**Section  1.  [Duty  of  officers.] — That  whenever  any 
judgment  shall  be  obtained  in  any  court  of  competent  ju- 
risdiction in  this  territory  for  the  payment  of  a  sum  of 
money  against  any  county,  township,  school  district,  road 
district,  town  or  city  board  of  education,  or  against  any 
municipal  corporation,  or  when  any  such  judgment  has 
been  recovered  and  now  remains  unpaid,  it  shall  be  the 
duty  of  the  county  commissioners,  school  district,  board  of 
education,  city  council,  or  other  corporate  officers,  as  the 
case  may  require,  to  make  provisions  for  the  prompt  pay- 
ment of  the  same. 

"Sec.  2.  [Same — Payment — Tax.] — If  the  amount  of 
revenue  derived  from  taxes  levied  and  collected  for  ordi- 
nary purposes  shall  be  insufficient  to  meet  and  pay  the  cur- 
rent expenses  for  the  year  in  which  the  levy  is  made,  and 
also  to  pay  the  judgment  remaining  unpaid,  it  shall  be  the 
iluty  of  the  proper  officers  of  the  corporation,  against  which 
any  such  judgments  shall  have  been  obtained  and  remain- 
in  ir  unsatisfied,  to  at  once  proceed  and  levy  and  collect  a 
sufficient  amount  of  money  to  pay  off  and  discharge  snch 
judgments. 

"Sec.  3.  [Levy  of  tax.] — The  tax  shall  be  levied  upon 
all  the  taxable  property  in  the  district,  county,  township, 
town  or  city,  bound  by  the  judgment,  and  shall  be  col- 
lected in  the  same  manner  and  at  the  same  time  provided  by 
law  for  the  collection  of  other  taxes. 

"Sec.  4    [Same.] — The  cor|>orate  officers  whose  duty  it 
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is  to  levy  and  collect  taxes  for  the  payment  of  the  current 
expenses  of  any  such  corporation,  against  which  a  judg- 
ment may  be  so  obtained,  shall  a!so  be  required  to  levy 
and  collect  the  special  tax  herein  provided  for,  ior  the  pay- 
ment of  judgments.  • 

**Sec.  5.  [Action  against  officers — Mandamus.] — If  any 
such  cor{)orate  authorities,  whose  duty  it  is,  under  the  pro- 
visions of  this  act,  to  so  levy  and  collect  the  tax  necessary 
to  pay  off  any  such  judgment,  shi^ll  fail,  refuse,  or  neglect 
to  make  provisions  for  the  immediate  payment  of  such 
judgments,  after  request  made  by  the  owner,  or  any  person 
having  an  interest  therein,  such  officers  shall  become  per- 
sonally liable  to  fmy  such  judgments,  and  the  |  arty  or 
])artios  in[terested]  may  have  an  action  against  such  de- 
iaulfing  officers  to  recover  the  money  due  on  the  judgment, 
or  he  or  they  having  such  interest  may  apply  to  the  district 
court  of  the  county  in  which  the  judgment  is  obtained,  or 
to  the  judge  thereof  in  vacation,  for  a  writ  of  mandamus 
to  compel  the  pro|>er  officers  to  proceeil  to  collect  the  nec- 
essary amount  of  money  to  pay  off  such  indebtedness,  as 
provided  in  this  act;  and  when  a  proper  showing  is  made 
by  the  applicant  for  said  writ,  it  shall  be  the  duty  of  the 
court  or  ju<lge,  as  the  case  may  be,  to  grant  and  issue  the 
writ  to  the  delinquents,  and  the  proceedings  to  l)e  had  in 
the  premises,  shall  conform  to  the  rules  and  practice  of  said 
court,  and  the  laws  of  this  territory,  in  such  cases  made 
and  provided." 

The  contention  of  appellee  is  that  this  act  is  in  effect 
repealed  by  implication  by  provisions  of  the  general  reve-  * 
nue  law.     The   provision  of  the   revenue   law  which  is 
claimed  to  be  in  conflict  with  the  act  in  question  is  section 
77  thereof.     By  said  section  it  is  provided  as  follows: 

"Sec.  77.  [Levy  of  taxes  for  county  pur|K)ses — Rate.] — 
On  the  lus(  day  of  their  sitting  as  a  board  of  eqalization 
the  county  l»oanl  shall  levy  the  necessary  taxes  for  the  cur- 
rent year,  including  all  county,  township,  city,  school  dis- 
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trict,  precincty  village,  and  other  taxes  required  by  law  to 
be  certified  to  the  county  clerk  and  levied  by  the  county 
board.  The  rate  of  tax  for  county  purposes  shall  not  ex- 
ceed one  dollar  and  fifty  cents  on  the  one  hundred  dollars 
valuation,  txcept  for  the  payment  of  indebtedness  existing 
at  the  adoption  of  the  present  constitution^  unless  author- 
ized by  a  vote  of  the  people  of  the  county,  and  shall  be  as 
follows:  In  counties  under  township  organization,  for  or- 
dinary county  revenue,  including  the  support  of  the  poor 
(exc'ept  when  each  town  supports  its  own  poor),  not  more 
than  nine  mills  on  the  dollar  valuation;  for  roads,  not  more 
than  five  mills  on  the  dollar  valuation;  for  county  bridge 
fund,  not  more  than  four  mills  on  the  dollar  valuation;  for 
county  sinking  fund,  not  more  than  four  mills  on  the  dol- 
lar valuation,  and  labor  tax  as  provided  in  the  following 
section.  In  counties  not  under  township  organization,  for 
ordinary  county  revenue  (including  the  support  of  the 
|K)or),  not  more  than  nine  mills  on  the  dollar  valuation; 
for  roads,  not  more  than  five  mills  on  the  dollar  valuation; 
for  county  bridge  fund,  not  more  than  four  mills  on  tlie 
dollar  valuation;  for  county  sinking  fund,  not  more  than 
three  mills  on  the  dollar  valuation,  and  labor  tax  as  pro- 
vided in  the  following  section." 

It  will  be  observe<l  that  the  board  of  equalization  are, 
by  provision  of  section  70,  required  to  hold  a  session  com- 
mencing on  the  first  Tuesday  after  the  second  Monday  in 
June  of  not  less  than  three  and  not  more  than  thirty  days. 
It  is  also  provided  by  section  25,  chapter  18,  Compiled 
^Statutes,  that  the  county  commissioners,  at  their  regular 
session  in  January  of  each  year,  shall  prepare  an  estimate 
of  the  necessary  expenses  of  the  county  for  the  ensuing 
year,  the  total  of  which  shall  in  no  instance  exceed  the 
amount  of  taxes  authorized  to  be  levied  for  such  year,  and 
that  '^no  levy  of  taxes  shall  be  made  for  any  other  purpose 
or  amount  than  as  specified  in  such  estimate,"  eta  It  is 
alleged  in  the  petition  that  the  estimate  made  in  January, 
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1891;  of  the  expenses  of  the  county  for  that  year  did  not 
include  any  provision  for  payment  of  any  judgments 
against  the  county.  It  is  not  alleged  that  the  board  failed 
to  make  provision  for  the  payment  of  the  indebtedness  of 
which  the  judgment  is  evidence.  It  is  probable  that  the 
petition  is  vulnerable  for  that  reason,  but  the  case  has 
been  submitted  on  its  merits,  and  we  will  proceed  to  con- 
sider the  substantial  questions  presented. 

It  is  claimed  that  the  provision  found  in  section  77  for 
the  levy  of  the  county  taxes  for  the  current  year,  on  the 
last  day  of  the  sitting  of  the  board  of  equalization,  is  ex- 
clusive and  that  there  is  no  authority  for  the  levy  of  a 
county  tax  at  any  other  time.  This  proposition  suggests 
an  examination  of  the  history  of  that  provision.  Our  first 
general  revenue  law  was  passed  and  took  efiect  February 
13,  1857,  section  32  of  which  was  as  follows:  '*On  the 
fourth  Monday  of  July  the  county  court  shall  levy  the 
requisite  taxes  for  the  then  current  year,  and  they  may  be 
levied  at  any  time  after  the  second  Monday  of  July  if  the 
statement  has  l)een  received  from  the  census  board.'' 
(Laws  of  1857,  p.  154.)  This  section  appears  in  the  Re- 
vised Statutes  of  1866,  p.  312,  having  been  amended  so  as 
to  provide  for  the  leyy  on  the  first  instead  of  the  fourth 
Monday,  and  by  the  county  commissioners  instead  of  the 
county  court.  It  was  further  amended  by  addition  thereto 
of  the  following :  *^  If  the  statement  from  the  territorial 
board  of  equalization  has  not  been  received  such  levy  shall 
not  be  postponed  for  more  than  ten  days,  and  they  shall 
lev^  taxes  as  herein  directed.''  It  will  be  seen  from  an 
analysis  of  the  above  sections  that  the  provision  relied 
upon,  substantially  as  it  exists  to-day,  has  been  in  force 
since  1857,  since  the  effect  of  repealing  and  re-enacting  the 
revenue  law  of  1866  in  substance  is  to  continue  in  force 
its  several  provisions.  {State  v.  MoCall,  9  Neb.,  203.)  It 
will  surely  not  be  contended  that  the  requirement  of  the 
Revised  Statutes  for  the  making  of  the  levy  within  ten 


686  NEBRASKA  REPORTS.         [Vol.  34 


Jflokiirvn  V.  Wa<(h1nefon  C<\ 


days  after  the  first  M(»mlay  of  July  is  less  imperative  than 
the  provision  that  it  shall  l)e  done  on  the  last  day  of  the 
sitting  of  the  board  of  eqiiah'zation.  The  statute  under 
which  the  county  board  acted  in  levying  the  tax  in  contro- 
versy is  the  more  recent,  and  therefore  must  be  taken  as 
the  latest  expression  of  the  legislative  will.  One  of  the 
elementary  rules  of  construction  is  that  a  later  special  stat- 
ute will  prevail  as  against  a  prior  general  law,  where  the 
provisions  of  tlie  two  cannot  be  reconciled.  But  let  us 
examine  the  present  law  without  reference  to  the  reve- 
nue laws  of  1857  or  1866.  We  will  assume,  as  do  coun- 
sely  that  in  1879  the  legislature  passed  a  general  law  (or 
the  levy  and  collection  of  taxes  without  expressly  repealing 
the  act,  making  provision  for  collecting  revenue  to  satisfy 
judgments  by  means  of  a  special  levy.  The  rule  is  that 
repeals  by  implication  are  nut  favored,  and  when  acts  upon 
the  same  subject  can  be  harmoin'zi'd  by  a  fair  and  liberal 
construction,  it  will  be  done.  (Sedgwick  on  Construction, 
98;  Lawson  v,  Gibson,  18  Neb.,  137;  State  v.  Babcocky  21 
Id.,  599.)  And  this  rule  has  especial  application  to  cases 
where  the  subsequent  statute  treats  of  a  subject  in  general 
terms  but  not  expressly  contradicting  the  more  particular 
and  positive  provision  with  reference  to  the  same  subject 
in  a  prior  act.  {Foadick  v.  ViUage  of  Peri-ysburg^  14  O.  St., 
486;  Brown  r.  Co.  Com.,  21  Pa.  St.,  43.)  In  State  v. 
DwyeVy  42  N.  J.  Law,  327,  the  court  says:  "Where  a 
general  law  and  a  special  statute  come  in  conflict  the  gen- 
eral law  yields  to  the  special  without  regard  to  priority  of 
date,  and  a  special  law  will  not  be  repealed  by  a  general 
statute  unless  by  express  words  or  necessary  implications." 
Applying  these  rules  of  construction  to  the  statutory 
provisions  in  question,  it  is  po.<sible  to  give  effect  to  eacli. 
Section  77  of  the  revenue  law  has  reference  to  all  ordinar}' 
revenues  of  the  county  or  other  corporations,  and  all  ma- 
turing obligations  on  bonds,  coupons,  outstanding  warrants, 
etc.,  and  probably  judgments  existing  and  unprovided  for 
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at  the  time  of  the  levy.  But  in  case  of  judgments  subse- 
quently rendered,  or  for  which  no  provision  has  been  ma<le, 
by  requirement  of  article  6  the  county  board  are  bound 
to  raise  the  necessary  revenue  by  means  of  a  special  levy* 
The  evident  object  of  that  statute  is  to  provide  for  and  en- 
force a  speedier  satisfaction  of  money  judgments  against 
municipal  corporations  than  would  be  possible  should  the 
creditor  who  had  incurred  the  expense  of  reducing  his 
claim  to  judgment  be  required  to  wait  until  the  succeeding 
January  in  order  to  have  it  included  in  the  estimate  of  ex- 
penses and  levied  and  collected  as  the  ordinary  revenues. 
The  provision  of  section  25,  chapter  18,  is  found  in  the  act 
of  1879,  entitled  ''A.n  act  concerning  counties  and  county 
officers."  Like  the  revenue  law,  it  is  a  general  law  and 
clearly  within  the  rule  above  stated,  hence  cannot  be  held 
to  work  a  repeal  of  the  act  known  as  article  6,  even  if  its 
title  was  broad  enough  to  include  a  repeal  by  implica- 
tion of  that  att,  which  we  doubt.  In  addition  to  what  has 
been  said  with  reference  to  the  statute  under  consideration,  it 
should  be  observed  that  there  have  been  repeated  legislative 
constructions  thereof  in  harmony  with  the  views  herein 
expressed.  By  an  act  approved  January  18, 1872,  Guy  A. 
Brown  was  appointed  a  commissioner  with  authority  to 
revise  and  compile  all  the  general  laws  of  the  state,  putting 
them  together  under  appropriate  heads  and  chapters.  By 
section  3  of  said  act  it  is  made  the  duty  of  said  commis- 
sioner to  carefully  note  any  conflict  which  he  may  discover 
in  the  laws,  or  between  the  laws  and  the  provisions  of  the 
constitution,  and  embody  them  in  a  report  which  he  was 
required  to  make  accompanying  his  revision  to  the  next 
legislature.  By  a  subsequent  act,  approved  February  18, 
1873,  the  l^islature  provided  for  the  publication  of  all  of 
the  general  laws  in  force  at  the  close  of  that  session,  to  be 
edited  by  said  Brown.  It  is  provided  in  section  2  of  said 
act  ''that  he  (Brown)  shall  prepare  suitable  head  notes  of 
the  several  chapters  and  divisions  as  provided  in  the  act  ap- 
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pointing  said  oommissioner.''  In  oonformitj  with  this  act 
the  revision  known  as  the  General,  Statutes  was  pablished. 
In  that  compilation  the  act  of  February  18,  1867,  provid- 
ing for  the  payment  of  judgments  against  municipal  cor- 
porations, is  included  as  part  of  chapter  66,  under  the  title 
''Revenue."  By  an  act  of  the  first  legislature  after  the 
passage  of  the  present  revenue  law,  approved  February  26, 
1881,  Guy  A.  Brown  was  authorized  to  compile  the  public 
acts  then  in  force,  putting  them  into  chapters  with  appro- 
priate heads,  and  title,  etc.  Under  this  authority  the  Com- 
piled Statutes  were  publishe<l,  which,  together  with  subse- 
quent editions  in  1885, 1887,  and  1889,  were  furnished  by 
the  state  to  the  several  public  officers.  In  this  compilation 
the  territorial  act  in  question  appears  as  article  6,  being  a 
part  of  chapter  77.  It  also  appears  as  sections  4112  to 
4116  inclusive  of  the  Consolidated  Statutes  compiled  by  J. 
E.  Cobbey  by  authority  of  the  state  in  1891.  L^islative 
construction,  although  not  necessarily  conclusive  upon  the 
judicial  department  of  the  government,  is  entitled  to  great 
weight  when  deliberately  given.  (Bishop  on  Written  Laws, 
35;  Sedgwick  on  Construction,  214;  Ooutant  v.  People^  11 
Wend.  [N.  Y.],  511.)  There  being  no  neoesessary  conflict 
between  the  statutes  under  consideration,  it  follows  that  the 

0 

appellants  did  not  exceed  their  authority  in  making  the 
special  levy  for  the  purpose  of  satisfying  the  judgment 
ngainst  the  county.     The  judgment  of  the  district  court  is 

Reversed. 

The  other  judges  concur* 
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Barxey  Smith  v.  The  State  of  Nebraska.  ^  ^ 

48     38 

[Filed  May  18,  1882.]  sj  tW^ 

84    68tt| 

L  statutes :  Amsndment:  Assault.    Hie  first  section  of  the  act     ^^  ^'o. 
approved  March  30, 1889,  entitled  "An  act  to  provide  for  the   .84  689 

panishment  of  persons  gnilty  of  an  assanlt  apon  another  with     

intent  to  inflict  great  bodily  iijary,  and  for  the  panishment  of 
persons  gailty  of  an  assault  npon  another  with  intent  to  kill 
the  person  so  assaulted, "  section  176,  Criminal  Code,  does  not 
conflict  with  section  11,  article  3,  of  the  Constitution. 


1L  :  :  .    The  crime  of  assault  with  intent  to  In- 

flict great  bodily  ii^ury  upon  the  person  assaulted,  section  176 
of  the  Criminal  Code,  is  a  new  and  substantiye  offense. 

3.  — :  ;  .     The  act  defining  said  crime  and  provid* 

ing  a  punishment  therefor  is  not  an  amendment  to  the  Criminal 
Code  in  the  sense  used  in  section  11,  article  3,  of  the  Constitu- 
tion. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Clareson,  J, 

Lee  8.  Estelle,  for  plaintiff  in  error,  cited :  Ex  parte 
Thompeon,  16  Neb.,  238;  Boggsv,  Waahinfftan  Co.,  10  Id., 
297;  Tecumaeh  v.  PhUlipSy  5  Id.,  305;  White  v.  Linooln,  5 
Id.,  505;  Statej  ex  rel,  Jones,  r.  Lancaeter  Co,,  6  Id.,  474; 
State  V.  Barrett,  27  Kan.,  215;  StaJte  v.  Young,  47  Ind., 
150;  State  v.  Baker,  50  Id.,  506;  State  v.  Sovereign,  7  Id., 
412. 


Oeorge  H.  Hastings,  Attorney  General,  eorUra,  cited: 
People  V.  MoOallum,  1  Neb.,  182;  State  v.  Co.  Judges,  2  la., 
282;  Statev.  Ream,  16  Neb.,  681 ;  White  v.  Linooln,  5  Id., 
605;  Boggsv.  Washington,  Co.,  10  Id.,  297;  Ives  v.  Norris, 
13  Id.,  262;  Holmberg  v.  Haiwk,  16  Id.,  337;  Cooley, 
Const.  Lim.,  170,  173,  220;  ^ate  v.  Arnold,  31  Neb.,  76; 
Jmes  V.  Davis,  6  Id.,  33 ;  StcUe  v.  Page,  12  Id.,  386 ;  Smails 
V.  White,  4  Id.,  353;  AWy  OenH  v.  Preston,  56  Mich.,  177; 
47 
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Sear%  v.  OUtreU^  6  Mich.,  252;   Green  v.  Graves,  1  Doug- 
[Mich.],  351 ;  Bigelaw  v.  B.  Co.,  27  Wis.,  478. 

Post,  J. 

The  only  question  involved  in  this  case  is  the  constitu- 
tionality of  section  1  of  the  act  approved  March  30, 1889» 
entitled  ''An  act  to  provide  for  the  punishment  of  persons 
guilty  of  an  assault  upon  another  with  intent  to  inflict 
great  bodily  injury,  and  for  the  punishment  of  persons 
guilty  of  an  assault  upon  another  with  intent  to  kill  the 
person  so  assaulted/'  sections  176  and  17c,  Criminal  Code. 
It  is  contended  by  plaintiff  in  error  that  the  section  in 
question  is  void  for  the  reason  that  the  act  aforesaid  con- 
travenes the  provision  of  section  11  of  article  3  of  the 
Constitution  as  follows:  ''And  no  law  shall  be  amended 
unless  the  new  act  contains  the  section  or  sections  so 
amended,  and  the  section  or  sections  so  amended  shall  be 
repealed."  The  claim  of  counsel  is  that  the  section  under 
consideration  is  in  effect  an  amendment  of  section  17  of 
the  Criminal  Code,  which  reads  as  follows:  "Sec.  17,  If 
any  person  shall  unlawfully  assault  or  threaten  [another] 
in  a  menacing  manner,  or  shall  unlawfully  strike  or  wound 
another,  the  person  so  offending  shall,  upon  'conviction 
thereof,  be  fined  in  any  sum  not  exceeding  one  hundred 
dollars,  or  imprisoned  in  the  jail  of  the  county  not  exceed- 
ing three  months,  or  both,  in  the  discretion  of  the  court> 
and  shall,  moreover,  be  liable  to  the  suit  of  the  party  in- 
jured." 

Since  the  filing  of  the  briefs  in  this  case  it  was  beld  in 
Strlcklelt  V.  StcUe,  31  Neb.,  674,  that  the  second  section  of 
the  act  set  out  al>ove  is  amendatory  of  section  14,  Criminal 
Code,  and,  therefore,  void  under  the  rule  in  SmaiUi^  White, 
4  Neb.,  353.  It  is  further  said  by  the  present  chief  justice 
in  that  case,  that  the  first  section  of  the  act  provides  pun- 
ishment for  an  offense  not  mentioned  by  either  of  the  se(>- 
tions  named  therein  and  therefor  for  a  new  offense.     We 
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have  carefully  re-examined  the  question  and  our  investiga- 
tion has  resulted  in  the  conclusion  that  the  offense  in  ques- 
tion is  a  new  and  independent  crime  and  that  said  section 
is  not  in  any  just  or  proper  sense  an  amendment  to  the 
Criminal  Code.  Where  the  law  forbids  a  defined  combi- 
nation of  act  and  intent,  and  attaches  a  penalty  for  the  vio- 
lation of  the  inhibition,  it  establishes  a  distinct  or  specific 
crime.  (1  Bishop's  Crim.  Law,  599.)  Again,  section  776, 
the  same  author  says,  ^'  When  the  law-making  power  draws 
its  lines  around  a  particular  combination  of  act  and  intent 
and  prohibits  the  thing  under  a  penalty,  it  creates  a  spe- 
cific crime."  It  was  not  the  intention  of  constitutional 
prohibition  against  amendments  without  repealing  the  sec-- 
tion  amended,  to  prevent  the  amendment  of  the  law  upon 
any  given  subject  by  addition  thereto  of  a  new  and  inde- 
pendent provision.  A  simple  assault;  and  assault  and  bat- 
tery, are  under  our  Code  misdemeanors,  but  an  assault 
combined  with  an  attempt  to  commit  murder,  rape,  or 
robbery  is  an  offense  entirely  different.  An  assault  and 
battery  is  a  misdemeanor  without  regard  to  the  extent  of 
the  injury  inflicted,  or  whether  the  intent  was  to  inflict 
great  or  trifling  injury.  An  assault  with  intent  to  inflict 
great  bodily  injury  is  therefore  essentially  different.  It  is 
but  one  of  the  combinations  of  a  specific  act  with  a  specific 
intent  which  the  law-making  power  has  seen  fit  to  denounce 
as  a  crime.  This  rule  has  many  illustrations  in  the  Crim- 
inal Code.  Larceny,  for  instance,  is  a  crime  and  is  a  felony  or 
misdemeanor  according  to  the  value  of  the  property  stolen* 
In  1875  an  act  was  passed,  entitled  ^' An  act  defining  certain 
crimes,  and  providing  punishment  thereof/'  By  this  act 
embezzlement  by  a  bailee  is  made  a  crime.  By  section  117 
of  the  Criminal  Code  horse  stealing  is  made  a  felony  with- 
out regard  to  the  value  of  the  animal  stolen,  and  by  a  re- 
cent act  larceny  from  the  person  is  made  an  independent 
crime.  In  all  these  cases  larceny  is  an  element,  the  primary 
element  so  to  speak,  of  the  crime,  but  the  combining  of  the 
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other  elements  with  it  makes  an  offense  in  contemplation  of 
law  entirely  different.  An  assault  accompanied  with  an 
intent  to  inflict  great  bodily  harm  upon  the  person  as- 
saulted is  a  new  offense^  one  not  praviously  known  to  our 
Criminal  Code.  It  was  within  the  power  of  the  l^isla- 
ture  to  create  or  define  that  crime  without  amending  the 
Code  in  the  sense  contemplated  by  the  constitution.  There 
is  no  error  in  the  record  and  the  judgment  is 

Affirmed. 
The  other  judges  concur. 


Timothy  Spbinq  v.  James  C.  Dahlmak. 

[FiLSD  Mat  18,  1892.] 

1.  Habeas  Corpus :  Oke  Who  Has  Given  Bail  Not  Entitled 
Ta  A  defendant  In  a  criminal  proeecntion  who  has  given  baU 
for  his  appearance  at  the  next  term  of  ooart,  and  is  thereby  en- 
titled to  his  fi!eedom,  is  not  entitled  to  tho  writ  of  habeoM  eorpat, 
since  he  is  not  in  custody  within  the  meaning  of  the  statnte. 

d.  ;  .    In  snch  case,  if  the  defendant  is  desirous  of  haT- 

ing  the  legality  of  the  prosecntion  Inqaired  into  by  means  of 
the  writ  of  habeas  carpus,  he  shoold  fixat  somndar  himself  into 
the  cnstody  of  the  sheriit 

Errob  to  the  district  court  for  Dawes  ooanty.    Tried 
below  before  Crites,  J. 

Spargur  &  Fisher,  for  plaintiff  in  error, 
i.  N.  Harbaugh,  contrft^ 

Post,  J. 

This  was  an  application  for  a  writ  of  habeas  corpus  to 
the  district  court  of  Dawes  county. 
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The  petitioner  demands  his  discharge  on  the  ground  that 
he  has  not  been  brought  to  trial  before  the  close  of  the 
second  term  of  court  after  the  filing  of  the  information 
against  him  for  murder.  We  find  in  the  bill  of  excep- 
tions the  following  record: 

•'State  of  Nebraska") 

V.  V  April  Term,  ^891. 

Timothy  Spring,      j 

"Now  on  this  24th  day  of  April,  A.  D.  1891,  this 
cause  coming  on  to  be  heard,  and  the  court  l>eing  advised 
in  the  premises  that  said  cause  would  not  be  tried  at  this 
term,  and  that  said  defendant  having  been  held  to  confine- 
ment in  the  common  jail  of  this  Dawes  county,  Nebraska, 
for  twelve  months  last  past,  and  that  said  defendant  is  and 
has  been  in  a  failing  condition  of  health,  and  by  consent 
of  the  county  attorney  the  defendant  should  be  permitted 
to  give  bail  for  his  appearance  at  the  next  regular  term  of 
this  court,  to-wit,  September  term,  1891;  wherefore  the 
defendant  Timothy  Spring  with  his  sureties,  R.  E.  W. 
Spargar  and  Allen  G.  Fisher,  appear  at  the  bar  of  the 
oonrt  and  acknowledge  themselves  to  be  indebted  to  the 
state  of  Nebraska  in  the  sum  of  $1,000,  good  and  lawful 
money  of  the  United  States,  to  be  void,  however,  if  the  said 
Timothy  Spring  shall  be  and  appear  before  this  court  on 
the  first  day  of  the  next  regular  term  thereof  to  answer 
the  charge  contained  in  said  information,  and  not  depart 
the  court  without  leave,  and  do  and  abide  by  the  orders 
and  judgment  of  the  court  then  made  against  him* 
Whereupon  the  court  ordered  the  defendant  Timothy 
Spring  to  be  released  on  said  recognizance,  and  that  said 
case  stand  continued  until  the  next  regular  term  of  said 
court.'* 

The  application  was  rightly  denied.  In  order  to  entitle 
the  petitioner  to  the  writ  there  must  be 'an  actual  confine- 
ment or  the  present  means  of  enforcing  it.  (9  Am.  &  Eng. 
Encyc  of  Law,  p.  178,  and  authorities  cited;  Church  on 
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^  Habeas  Corpus,  sec.  94.)     There  is  no  error  in  the  record. 


and  the  judgment  of  the  district  court  is 

Affirmbd. 
The  other  judges  concur. 


William  J.  McGili^n  v.  William  Gleason. 

[FiLKD  Mat  18, 1892.] 

Beplevin :  Oosrs:  Jubisdictioh.  In  an  action  of  replevin,  wbere 
each  ptkTij  recoTera  a  part  of  the  property  in  controYeiay,  it  is 
within  the  jnrtsdiction  of  the  district  conrt  to  apportion  the 
costs  between  them. 

Error  to  the  district  court  for  Chase  county.  Tried 
below  before  Cochran,  J. 

C  W,  Aleeker,  for  plaintiff  in  error. 
P.  TF.  Scott,  and  S.  S.  Bishop,  contra. 

Post,  J. 

This  was  an  action  of  replevin  in  the  district  conrt  of 
Chase  county.  The  subject  of  the  controversy  is  a  quan* 
tity  of  household  goods  and  provisions,  groceries,  hard- 
ware, carpenters'  and  blacksmiths'  tools,  eta  Verdict  and 
judgment  for  plaintiff  as  to  part  of  the  property  and  for 
the  defendant  as  to  the  remainder.  The  case,  by  agree- 
ment, is  submitted  without  brief  of  either  party. 

We  have  read  over  the  evidence  in  the  bill  of  ezceptioDS 
without  discovering  any  error.  The  evidence  is  conflicting 
and  the  verdict  cannot  be  said  to  be  so  clearly  against  the 
weight  of  evidence  as  to  justify  us  in  reversing  it. 

It  is  further  objected  that  the  district   court  erred  in 


Vol,  3 1]         JANUARY  TERM,  1892.  695 


Baehanan  ▼.  Wise. 


dividing  the  costs  between  the  parties.  There  is  no  error 
in  the  order  complained  of.  Each  party  had  recovered  a 
part  of  the  property  in  controversey,  and  the  court,  in  its 
discretion,  properly  divided  the  costs  between  them. 

Affirmed. 
The  other  judges  concur. 


William  W.  Buchanan,  appellee,  v.  Simeon  P. 
Wise  et  al.,  appellants. 

[FiLKD  May  18,  1892  ] 

1.  Eyidenoe :  Deeds:  Witnesses.  One  who  baaanisted  In  search- 
ing in  the  office  of  the  conntj  derk,  under  the  direction  of  the 
latter,  for  a  deed  left  therein  for  record  is  a  competent  witneas 
to  prove  the  loea  of  snch  deed  in  order  to  lay  a  foundation  for 
aeoondary  cTidence  thereof.  It  is  not  neceaaary  in  anch  case 
to  call  the  clerk  in  order  to  establish  the  loss  of  the  deed  prifna 
fude. 

S.  :  :  :  ABSENCE.    When  attesting  witnesses  are 

absent  from  the  county  in  which  the  action  is  pending,  the  exe- 
cution of  the  instrnmenta  in  question  may  be  proved  by  any 
other  competent  evidence. 

3,  :  : : .  The  absence  of  the  attesting  wit- 
nesses in  such  a  case  may  be  established  like  any  other  facts.  It 
is  sufficient  to  prove  facts  from  which  a  presumption  will  arise 
that  they  are  absent  from  the  county. 

Behearino  of  case  reported  28  Neb.^  310. 

C.  C  McNishy  and  M,  McLaughlin,  for  appellants  Gra- 
haniy  Richards^  and  Ecene: 

A  sufficient  foundation  was  laid  for  the  introduction  of 
secondary  evidence  to  prove  the  execution  of  the  deed 
(^Lee  V,  Bermingham,  30  Kan.,  312;  Johnson  v,  Matlietos, 
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6  Id.,  123,  124 ;  DougUta  v.  Wolf,  6  Id.,  92),  and  that  the 
clerk  of  Pieroe  county  was  not  within  the  jurisdiction  of 
the  court  which  tried  this  case.  {MoNichols  o.  TFtZion,  42 
la.,  385.)  If  an  inspection  of  the  whole  instrument  will 
enable  the  place  where  the  acknowledgment  was  taken  ta 
be  ascertained,  it  is  sufficient.  (1  Devlin,  Deeds,  sep.  482; 
Brooh  V.  ChapHfiy  23  Am.  Dec.  [Y t],  209 ;  Fuhmnan  «l 
LondoUj  16  Am.  Dea  [Pa.],  608 ;  Chiniqtiy  v.  Bishop  of 
ChioagOf  41  111.,  148.)  An  acknowledgment  is  no  oonstit* 
nent  part  of  a  conveyance.  {Dougherty  v.  RandaU,  3  Mich., 
684;  Burbank  v.  EUia,  7  Neb.,  156;  GaUey  v.  Galley ,  14 
Id.,  174.)  Appellant  and  those  under  whom  he  claims, 
knew  that  somebody's  rights  were  to  be  sacrificed  when  they 
accepted  the  quitclaim  deed  from  Kipp.  (2  Devlin,  Deeds^ 
sec.  733;  Hoppin  v.  Doty,  26  Wis.,  573,  591 ;  Peabody  v. 
Fenion,  3  Barb.  Ch.  [N.  Y.],  451 ;  Eok  r.  Hatcher,  58  Mo., 
235;  Hume  v.  Framen,  34  N.  W.  Rep.  [la.],  490.)  One 
who  takes  under  a  quitclaim  deed  will  not  be  regarded  as 
a  bona  fide  purchaser.  (Warvelle,  AbstractSy  195-6; 
Snofoden  v.  Tyler,  21  Neb.,  199 ;  Pastel  v.  Palmer,  32  N. 
W.  Rep.  [la.],  257 ;  Oed  v.  Packwood,  34  Fed.  Rep.  [Ore.], 
368 ;  Wightman  9.  Spofford,  56  la.,  145 ;  Raymond  v.  Mor^ 
rism,  59  la.,  371 ;  Oliver  v.  PiaU,  3  How.  [U.  S.],  333; 
Dickerson  v.  Colgrove^  100  U.  S,,  587;  May  v.  Le  Clair,  11 
Wall.  [U.  S.],  217.) 

N,  H.  Bell,  for  appellant  Wise  : 

The  witnesses  had  their  domicile  in  Illinois  and  mast  be 
presumed  to  have  remained  in  that  state.  (Donahue  v.  Cole- 
man, 49  Conn.,  464 ;  Greenfield  v.  Camden,  74  Me.,  56 ; 
Prather  v.  Palmer,  4  Ark.,  456;  Daniels  v.  Hamilton,  52 
Ala.,  105;  Ooldie  v.  McDonald,  78  111.,  605;  Brown  v. 
Bumham,  28  Me.,  38.)  The  recital  in  the  deed,  of  pay- 
ment of  the  purchase  money,  is  not  evidence  thereof  as  to 
appellant  or  any  stranger  to  the  deed.  {Sillyman  v.  King,  3S 
la.,  207;  Hogden  v.  Green,  56  Id.,  733 ;  Lane  v.  Starkey,, 
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16  Neb.,  289;  Long  v.  Dollarhide,  24  Cal.,  218;  1  Am. 
Lead.  Cas.  [4tb  Ed.],  53;  Baiile  v.  Jones,  2  Ala.,  314; 
Boone  «•  Chiles,  10  Pet.  [U,  S.],  177;  Clements  v.  Moore, 
6  Wall.  [U.  S.],  299.) 

Pemberion  &  Bush,  J.  A.  Smith,  and  N.  K.  Origgs,  contra: 

Where  a  deed  or  other  instrument  in  writing  is  attested 
the  attesting  witness  must  be  produced  at  the  trial  to  prove 
it,  or  his  absence  sufficiently  accounted  for.  (1  Greenl., 
Ev.,  sec.  669 ;  1  Whart.,  Ev.,  sees.  726,  727;  1  Best,  Ev., 
■ea  220;  2  Phillips,  Ev.,459 ;  Cook  v.  Woodrow,  5  Cranch 
[U.  8.1  13;  Clark  v.  Courtney,  5  Pet.  [U.S.], 319,  344; 
Stebbins  v.  Duncan,  108  U.  S.,  32 ;  Fox  v.  Reil,  3  Johns. 
[N.  Y.],  477;  Henry  v.  Bishop,  2  Wend.  [N.  Y.],  575; 
Bex  V.  Harrington,  4  M.  <&  S.  [Eng.],  353;  Russell  v. 
Walker,  73  Ala,  315.)  Where  witnesses  actually  sub- 
scribe a  deed,  even  though  their  signature  is  not  required 
by  law,  their  testimony  is  the  best  evidence  of  its  execu- 
tion and  must  be  produced.  {^Miller  v,  Metzer,  16  111.,  390; 
Wiley  V.  Bean,  1  Gilm.  [III.],  302;  Hartford  Life  Ins. 
Co.  V.  Gray,  80  III.,  28 ;  McDeed  v.  MeDeed,  67  111.,  545; 
amiih  V.  Potter,  65  Am.  Dec.  [Vt.],  198;  Ennis  v.  Smith, 
14  How.  [U.  8.],  400.)  The  loss  of  the  original  deed 
was  not  proved  so  as  to  entitle  defendants  to  introduce  sec- 
ondary evidence  of  its  contents.  {Meyers  v.  Bealer,  30  Neb., 
280;  1  Greenl.,  Ev.,  sec.  658;  Post  v.  School  Dist.,  19 
Neb.,  135 ;  Murphy  v.  Lyons,  Id.,  689.) 

Post,  J. 

This  case  was  before  the  court  at  the  September,  1889, 
term,  when  judgment  was  entered  reversing  the  decree  of 
the  district  court  of  Cuming  county  in  favor  of  appellee. 
(See  28  Neb.,  312.)  Subsequently  a  rehearing  was  allowed 
and  the  case  again  submitted  for  our  consideration. 

The  facts  essential  to  a  determination  of  the  questions 
presented  on  the  rehearing  are  fully  set  out  in  the  opinion 
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of  the  ooart  cited  above.  It  is  not  neoessary  at  this  time 
to  consider  all  of  the  questions  argued  on  the  first  hearing, 
since  there  are  but  two  propositions  to  which  prominence 
is  given  in  the  brief  of  appellee.  It  should  be  stated  as 
preliminary  to  a  consideration  of  the  questions  presented 
that  the  pertinent  inquiries  are,  first,  Did  Ralph  Kipp  have 
the  legal  title  to  the  land  in  controversy  on  the  29th  day 
of  April,  1884,  at  the  time  he  executed  a  deed  therefor  to 
Alverson,  through  whom  appellee  claims ;  and,  second,  If 
said  Kipp  had  previously  conveyed  said  land  to  John  A. 
Van  Steenberg,  as  contended  by  appellants,  are  the  equities 
of  appellee  superior  to  those  of  appellants?  It  is  con- 
tended by  appellee  that  there  is  no  competent  proof  of  a 
conveyance  of  the  land  to  Van  Steenberg  by  Ralph  Kipp, 
first,  because  the  subscribing  witnesses  were  not  called  for 
the  purpose  of  proving  tlie  execution  of  the  deed ;  second, 
because  the  loss  of  the  original  is  not  proved,  and  there 
is  no  sufficient  foundation  for  the  admission  in  evidence 
of  the  copy  thereof  found  in  the  record.  We  will  examine 
the  last  named  objection  first. 

Mr.  Weatherby,  to  whom  the  deed  was  delivered  and 
who  was  Van  Steenberg's  agent  and  attorney,  testified  that 
he  left  it  for  record  in  Pierce  county,  in  1881  or  1882, 
which  statement  is  corroborated  by  the  fact  that  it  was 
recorded  in  that  county.  The  witness  further  testifies  as 
follows : 

After  this  question  arose  here  in  this  county  over  the 
land,  I  received  a  request  for  that  deed  and  then  I  com- 
menced looking  for  it,  and  I  looked  through  all  of  my 
papers  and  remembered  that  I  had  taken  it  to  have  it  re- 
corded ;  and  I  went  to  the  clerk's  office  and  asked  him  if  he 
had  it  there,  but  he  said  he  could  not  find  it  there. 

.Q.  Did  he  make  search  for  it? 

A.  Yes,  sir.  He  made  search,  and  a  very  diligent 
search,  in  his  office  for  it  but  could  not  find  it,  and  we  have 
not,  either  of  us,  since  been  able  to  find  it. 
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Q.  ]j]  making  this  search  that  you  have  spoken  of  among 
your  papers  would  you  have  found  it  if  it  had  been  there? 

A.  Yes,  sir.  I  kept  all  deeds  and  instruments  of  that 
kind  safely  by  themselves,  in  my  safe,  and  I  searched  there 
where  I  ordinarily  kept  them  and  didn't  find  them,  and 
then  I  searched  in  other  places. 

Q.  You  searched  where  it  would  have  been  found  if  it 
had  been  in  your  possession? 

A.  Yes,  sir. 

Q.  You  then  called  on  the  clerk  for  it? 

A.  I  then  went  to  the  clerk  and  spoke  to  him  about  the 
deed  and  he  examined  the  records  and  found  that  he  had 
recorded  it,  and  I  told  him  that  T  had  not  had  the  deed 
since  he  had  recorded  it,  and  wished  he  would  get  it  for  me. 

Q.  Are  you  sure  that  you  never  got  the  deed  from  the 
office,  or  saw  it  in  any  manner  after  you  took  it  there  to  be 
recorded  ? 

A.  I  am.  *  ♦  ♦  The  clerk  and  I  both  searched  for 
it  but  it  could  not  be  found.  If  it  was  not  in  the  clerk's 
office  then  it  would  have  been  in  mine,  unless  some  one 
removed  it  from  there  without  authority  from  me. 

Q.  So  you  know  personally  that  the  clerk  searched  for 

it? 

A.  I  was  there  present  when  tbf  clerk  searched  for  the 

deed. 

In  addition  to  the  foregoing  it  appears  that  Van  Steen- 
berg,  the  alleged  grantee,  therein  disclaims  any  knowledge 
of  the  conveyance  and  testified  that  if  any  such  deed  was 
ever  executed  it  was  without  his  knowledge  or  consent. 
Although  the  witness  is  evidently  mistaken  when  he  denies 
knowledge  of  the  conveyance,  we  think  his  testimony  taken 
in  connection  with  that  of  Weatherby  establishes  a  foun- 
dation for  the  introduction  of  the  copy  of  the  deed. 

There  is  a  plain  distinction  between  this  case  and  the 
case  of  }fey€rs  v,  Bealer,  30  Neb.,  280,  on  which  ap- 
p«'Hee  relics.     'I'lio  paper  in  that  ease  was  an  exhibit  which 
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had  been  used  at  the  trial  of  the  case  in  the  oountjr  court. 
The  witness  testified,  in  substance,  that  the  county  judge 
had  searched  for  it  and  he  (witness)  had  been  through  all 
the  papers  there  and  had  been  unable  to  find  it.  Judge 
NoRVAL  in  the  opinion  says:  "  He  [the  county  judge]  was 
not  called  to  testify  to  what  search  he  had  made  for  the 
missing  paper.  For  all  that  appears  from  the  record  it  is 
where  the  county  judge  can  place  his  hand  upon  it  at  any 
time/'  We  do  not  understand  the  writer  to  intimate  that 
in  no  case  can  the  loss  of  such  an  instrument  be  proved 
otherwise  than  by  the  testimony  of  the  officer  in  whose 
custody  it  was  left,  but  that  there  was  no  sufficient  proof 
of  loss  in  that  particular  case.  It  is  apparent  that  there 
was  no  sufficient  foundation  in  that  case,  since,  as  the  judge 
well  says,  it  does  not  appear  that  the  county  judge  cannot 
produce  the  paper.  In  this  case  the  witness  was  present 
and  personally  assisted  in  making  the  search  in  the  clerk's 
office  for  the  deed.  His  testimony  is  competent  and  prima 
facie  proves  that  the  deed  is  not  in  the  custody  of  the  clerk. 
(1  Greenleaf  on  Evidence,  sea  558;  Taylor  on  Evidence, 
sec.  431 ;  Jackson  v.  Schuyier,  4  Wend.  [N.  Y.],  543.)  In  that 
case,  which  is  directly  in  point,  the  witness  had  made  search 
in  the  surrogate's  office  for  the  lost  will,  under  the  direction 
of  the  surrogate.  It  is  said  by  the  court:  ''The  search  of 
Mr.  Green  might  be  equally  efi*ectual  as  that  of  the  surro- 
gate, and  where  the  fact  is  to  be  proved  by  oral  testimony 
his  oath  must  be  equally  satisfactory  with  that  of  the  sur- 
rogate, provided  he  has  had  an  equal  opportunity  to  ascer- 
tain the  fact  which  he  was  called  to  prove.''  The  witness 
also  searched  among  his  own  papers  and  the  grantee,  Van 
Steenberg,  testified  that  he  never  saw  it — in  fact  that  he  had 
no  knowledge  whatever  of  its  execution.  The  law  raises 
no  presumption  of  possession  by  any  person  other  than  the 
grantee.  The  foundation  therefor  is  sufficient  and  the 
copy  is  admi.ssible  in  evidence  on  proof  of  the  execution  of 
the  original. 
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The  remaining  question  is  whether  it  is  necessary  to  call 
the  attesting  witnesses  in  order  to  prove  the  execution  of 
the  deed  in  question  by  Ralph  Kipp.  There  is  no  room 
for  doubt^  so  far  as  the  general  rule  is  concerned.  All 
writers  agree  that  the  rule  of  evidence  requires  the  produc- 
tion at  the  trial  of  an  attesting  witness,  unless  his  absence 
is  satisfactorily  explained.  This  rule,  however^  has  been 
materially  modified  by  statute  in  this  state.  It  is  provided 
by  section  343  of  the  Code,  ''When  a  subscribing  witness 
is  absent  from  the  county  in  which  the  action  is  pending, 
denies  or  does  not  recall  the  execution  of  the  instrument  to 
which  his  name  is  subscribed  as  such  witness^  its  execution 
may  be  proved  by  other  evidence/'  Were  the  witnesses 
absent  from  the  county?  The  deed  was  executed  in  the 
state  of  Illinois  on  the  13th  day  of  December,  1879|  and 
purports  to  have  been  signed  by  L.  M.  Hogan  and  A.  W. 
Rulo&on  as  attesting  witnesses.  On  the  trial  Mr.  Camp- 
bell, a  witness  for  appellants,  testified  that  he  had  resided 
ii\  Cuming  county  more  than  nineteen  years  and  was  well 
acquainted  with  the  people  of  the  county.  Referring  to  the 
subscribing  witnesses  he  is  asked  : 

Q.  Did  those  persons  reside  in  this  county? 

A.  No,  sir;  not  that  I  know  o£'' 

Q.  Do  they  now? 

A.  No,  sir. 

On  cross-examination  he  testified  that  the  witnesses 
named  might  reside  in  the  county,  but  that  he  had  never 
heard  of  them  or  either  of  them.  Appellants  were  required 
to  voBke  prima  faci^  proof  only  of  the  absence  of  the  wit- 
nesses from  the  county.  This  we  think  they  have  done. 
The  fiict  that  the  deed  was  witnessed  by  them  in  the  state  of 
Illinois  may  not  be  sufficient  of  itself  to  raise  a  presump- 
tion of  residence  in  that  state,  although  it  is  said  in  6  Am. 
&  Eng.  Ency.  of  Law,  p.  870,  that  ^'A  person's  presence 
in  a  place  is  presumptive  evidence  of  domicile,"  and  in 
People  V.  Hadderif  3  Denio  [N.  Y],  2*20,  the  foregoing  rule 
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is  expressly  approved.  From  that  fact,  in  connection  with 
the  testimony  of  Campbell,  we  think  the  presumption  is 
that  their  residence  or  domicile  was  in  Illinois.  A  resi- 
dence having  been  once  acquired  is  presumed  to  continue 
until  the  contrary  is  shown.  This  is  elementary  and  re- 
quires no  citation  of  authorities.  The  residence  of  the 
witnesses  to  the  deed  being  in  a  distant  state,  the  pre- 
sumption is  that  they  were  not  within  the  jurisdiction  of 
the  trial  court.  It  is  su£Scient  to  show  that  a  witness  is 
presumptively  absent  in  order  to  use  his  deposition.  {Pai-- 
ta'son  V,  Wa&cuh  22.  Cb.,  54  Mich.,  91;  Bronner  v. 
Ft-auentlial,  37  N.  Y.,  166.)  This  case  does  not  differ  in 
principle  from  the  cases  cited.  It  was  competent  and 
proper  for  the  appellants  to  prove  the  execution  of  the 
deed  by  Ralph  Kipp  by  other  evidence.  This  they  have 
done  by  evidence  which  is  not  only  competent,  but  of  the 
most  satisfactory  and  convincing  character.  The  effect  of 
the  deed  in  question  was  to  convey  the  legal  title  to  the 
land  to  Van  Steenberg.  To  recover  as  against  appellant, 
therefore,  appellee  must  show  superior  equities  in  himsdf. 
In  this  he  has  failed.  It  must  be  remembered  in  this  con- 
nection that  the  ap|)ellee  does  not  show  any  privity  with 
Van  Steenberg.  He  relies  on  the  deed  from  Kipp  alone. 
Alverson,  to  whom  Kipp  subsequently  conveyed,  was  a 
mere  trustee  for  Smith  and  Yule.  He  subsequently^  con- 
veyed to  Yule,  who  in  turn  conveyed  to  plaintiff.  There 
is  no  claim  of  appellee  that  he  is  a  bona  fide  purchaser 
without  notice  of  the  equities  of  ap{)ellants.  He  relies  on 
his  legal  title  only.  He  must  fail,  therefore,  without  re- 
gard to  the  character  of  the  title  of  appellants. 

RnVEBBED  AND  REMANDED. 

The  other  judges  concur. 


Vol.  34]         JANUARY  TERM,  1802.  703 


Worth  T.  Bock. 


John  C.  Worth  v.  Buck  &  Greenwood. 

[Filed  May  18,  1892.] 

1.  Beview :  Evidence  examined,  and  hdd,  to  sustain  the  Terdict  for 
defendants  in  error. 

8.  Oonyersion  by  Bailee :  Yabianob.  The  canse  of  action  set 
out  in  the  petition  is  for  the  con  Torsion  of  a  qnautitj  of  broom 
com.  *  The  evidence  prores  that  the  defendants  received  the  corn 
in  question  to  be  sold  on  commission  in  Chicago,  and  that  they 
heid  it  there  in  anticipation  of  an  advance  in  the  price  thereof 
until  the  freight  and  storage  charges,  together  with  the  amount 
previooslj  advanced,  exceeded  the  amount  realized  therefor. 
Eeld^  That  the  variance  between  the  petition  and  the  proofs  is 
material,  and  that  plaintiff  cannot  recover. 

Error  to  the  district  court  for  Franklio  county.  Tried 
below  before  Gaslin,  J. 

JEL  A.  Fletcher f  for  plaintiff  in  error. 

Post,  J. 

This  was  an  action  for  the  conversion  of  a  quantity  of 
broom  corn.  The  evidence  discloses  substantially  the  fol- 
lowing facta:  Plaintiff  in  error  delivered  to  defendants  the 
broom  corn  in  question  in  pursuance  of  a  contract  by  which 
the  latter  agreed  to  ship  it  to  Chicago  and  sell  on  plaintiff's 
account,  and  to  have  for  their  services  whatever  was  real- 
ijBed  in  excess  of  a  stipulated  price.  The  property  was 
stored  in  Chicago  awaiting  a  more  favorable  market  until 
the  storage  charges  and  freight,  together  with  the  a  mount  ad- 
vanced|  exceeded  the  amount  realized  therefor.  The  charge 
of  conversion  is  entirely  without  support  in  the  evidence. 

The  question  whether  defendants  are  guilty  of  negligence 
or  want  of  judgment  in  holding  the  corn  in  anticipation 
of  an  advance  in  the  price  is  not  presented  by  the  plead- 
ings.    The  judgment  of  the  district  court  is  right  and  is 

Affirmed. 
The  other  judges  concur. 


34    703 
53    461 
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I  fi  7(^1  German  Insurance  Co.  of  Freeport,  III.,  v.  Sophia 

ir^/  Hyman. 

®^  5«3/  [FlLBD  May  18, 1892.] 

1.  Husband  and  Wife :  Girca  A  gift  to  a  married  womao  bj 
her  hasband  of  money  or  property  ia  Talid  except  aa  againat  tlia 
creditors  of  the  latter  and  thoae  having  the  equities  of  creditors. 

3.  :  :  INSUBANCK.     Plaintiff,  a  married  woman,  had 

been  engaged  in  mercantile  basinese  for  foar  yean  in  her  own 
name  on  capital  in  part  given  her  by  her  hnsband  and  in  part 
the  proceeds  of  her  own  labor.  Her  store  was  destroyed  by  fire. 
In  an  action  against  an  insarance  company  on  a  contract  of  in- 
snranoe,  in  the  absence  of  OTidenoe  of  an  intention  to  defrand 
the  defendant,  keld^  that  the  motive  of  the  hasband  in  giving  the 
property  to  plaintiff  is  immateriaL 

8.  Trial:  Offbb  or  Tbstimont.  Where  evidence  ii«z61iided  on 
objection  of  the  adverse  party,  the  party  offering  tlia  evidence 
should  offer  to  prove  the  fact  which  he  desires  to  pat  in  evidence 
in  order  that  this  ooart  may  determine  from  the  record  its  xele- 
▼ancy. 

Error  to  the  district  court  for  Seward  countj.     Tried 
below  before  Norval,  J. 

J.  B.  Wcish,  and  Adams  &  Scott,  for  plaintiff  in  error: 

If  defendant  in  error  was  not  the  actual  and  bona  fide 
owner  she  cannot  recover  {Baldwin  v.  Ina.  Cb.,  15  N.  W. 
Rep.  [Ia-],  300),  and  extrinsic  evidence  is  admissible  to 
show  that  she  is  not  the  owner  or  to  show  who  the  owner 
is.  (Abbott's  Trial  Ev.,  487).  She  oould  not,  while  thns 
fraudulently  holding  the  property  by  representing  to  the 
insurance  com})any  that  she  is  a  good  faith  owner,  procura 
insurance  on  it  which  she  could  not  procure  if  the  fiicts 
were  known  to  the  insurance  company,  and  after  fire  re- 
cover for  the  value  of  the  goods.  {Lipscomb  o.  Ljfon,  19 
Neb.,  611 ;  McOann  v.  Ins.  Cb.,  3  Id.,  .198.)  Every  fiict 
or  circumstance  from  which  a  1^1  inference  of  fraud  may 
be  drawn  is  admissible.  {Yerkea  v.  Wilson,  81*  Psu  St.,  9; 
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Day  V.  Stone,  59  Tex.,  612;   PhUlips  v.  State,  8  Am.  St. 
Rep.  [Tex.],  471;  Jones  v.  Clifton,  101  U.  S.,  225.) 

Nerval  Bros,  &  Lowley,  and  D.  CL  MoKiUip,  contra: 

No  one  but  the  creditor  of  the  husband  who  has  been 
defrauded,  delayed,  or  hindered  by  his  having  given  his 
money  to  his  wife  can  question  the  title  of  the  wife.  {Bur- 
geU  V.  BurgeU,  1  0.,483;  Nash  v.  Atherton,  10  Id.,  163; 
S  Am.  &  Eng.  Encyc.  Law,  749,  774.)  The  insolvency 
alone  of  the  grantor  is  not  sufficient  evidence  of  a  fraudu- 
lent design.  {Leffel  v.  Schermerhorn,  13  Neb.,  1343.)  Nor 
is  the  fact  that  Louis  Hyman  worked  for  his  wife  in  carry- 
ing on  the  business  and  trade  in  goods  destroyed,  as  her 
agent,  any  evidence  of  fraud.  (Aimdt  v.  Harshaw,  10  N. 
W.  Rep.  [Wis.],  391 ;  Feller  v.  Alden,  23  Wis.,  301 ;  Day- 
ion  V.  Walsh,  47  Id.,  113;  Sears  v.  Robinsm,  16  N.  W. 
Rep.  [la.],  66.)  If  these  moneys  were  exempt  in  the  hus- 
band's hands  at  the  time  of  the  gift  to  his  wife,  according 
to  the  laws  of  Nebraska  they  will  be  presumed  to  have 
been  exempt  in  Ohio.  {Ruih  v.  Lowrey,  10  Neb.,  261 ; 
Lord  V.  State,  17  Id.,  530.)  Exempt  property  is  not  sus- 
ceptible of  fraudulent  alienation  or  transfer.  {Derby  v. 
Weyrioh,  8  Neb.,  177;  Boggs  v.  Thompson,  13  Id.,  405; 
Oillespie  v.  Brovm,  16  Id.,  460;  Sohribar  v.  PlaU,  19  Id., 
631;  Allen  v.  Perry,  14  N.  W.  Rep.  [Wis.],  6.)  If  the 
earnings  were  exempt  from  execution  at  the  time  they  were 
employed  in  the  acquisition  of  the  property,  such  gift  is 
not  a  fraud  upon  the  creditors  of  the  husband.  {Robb  v. 
Brewer,  16  N.  W.  Rep.  [la.],  420.)  The  party  must  make 
an  oflTer  to  prove  the  fact  or  facts  sought  to  be  elicited  by 
the  question  in  order  to  predicate  error.  {Mazier  v.  Marsh, 
19  Neb.,  458.) 

Post,  J. 

This  was  an  action  on  a  policy  of  insurance  issued  by 
the  plaintiff  in  error  to  the  defendant  in  error  on  a  stock 
48 


706  NEBRASKA  REPORTS.         [Vol.  34 


Qerman  Ins.  Co.  t.  Hyman. 


of  millinery  and  fancy  goods.  Plaintiff  below  recoveretl 
judgment  in  the  district  court  of  Seward  county,  which  we 
are  called  upon  to  review  upon  a  petition  in  error  filed  by 
defendant  below.  The  chief  ground  of  contention  in  this 
court  by  plaintiff  in  error  is  that  the  defendant  in  error,  So- 
phia Hyman^  was  not  the  owner  in  good  faith  of  the  good;^ 
in  qiu^tion  and  that  they  had  been  purchased  with  money 
and  the  proceeds  of  property  given  her  by  her  husband, 
Louis  Hyman,  for  the  purpose  of  defrauding  the  creditors 
of  the  latter. 

From  the  bill  of  exceptions  it  appears  that  for  about 
three  years  prior  to  1881  the  said  Louis  Hyman  had  been 
engaged  in  the  mercantile  business  in  his  own  name  atMt. 
Yet  non,  Ohio.  In  that  year  he  made  an  assignment  for 
the  benefit  of  creditors.  From  the  time  of  his  assignment 
until  al>out  the  time  they  located  in  Seward,  in  1884, 
both  husband  and  wife  were  employed  in  clerking  for  the 
brother  of  the  husband  in  Mt.  Vernon.  They  testify  that 
all  the  earnings  of  both  were  given  to  defendant  in  error, 
and  it  was  with  the  money  thus  acquired  that  she  com- 
menced business  in  Seward.  From  April  or  March,  1884, 
until  the  store  was  destroyed  by  fire,  March  24,  1889,  the 
business  was  conducted  in  the  name  of  the  defendant  in 
error.  There  is  no  evidence  that  Louis  Hyman  was  owing 
any  debts  at  the  time  the  money  aforesaid  was  given  by  him 
to  his  wife,  nor  is  there  any  evidence  tending  to  prove  tliat 
he  was  at  any  time  insolvent,  except  the  fact  that  he  made 
an  assignment  in  1881.  The  following  special  findings 
were  returned  by  the  jury  at  the  trial  in  the  district  court, 

"No.  1.  Where  did  the  plaintiff  get  the  money  with 
which  she  purchased  the  goods  to  start  into  business?  An- 
swer— Partly  her  own  earnings,  and  balance  given  to  her 
by  her  husband.  L.  A.  Weldon,  Foreman. 

"No.  2.  Did  not  plaintiff's  husband  make  and  earn  the 
money  with  which  the  goods  to  start  into  business  were 
botight?     Answer — Partly. 

"L.  A.  Weldon,  Forrman, 
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''No.  3.  Did  not  the  husband  of  the  plain  tiff  give  her  the 
money  with  which  the  goods  to  start  into  business  at  Sew- 
ard were  bought,  and  was  he  not  at  the  time  he  gave  it  to 
her  indebted  to  certain  parties  from  whom  he  had  pur- 
chased goods  while  in  business  at  Mt.  Vernon,  Ohio? 
Answer — No.  L.  A.  Weldox,  Foreman. 

"No.  4.  Is  not  the  plaintiff's  husband  still  indebted  for 
goods  that  he  purchased  while  in  business  in  Mt.  Vernon^ 
Ohio?     Answer — No.  L.  A.  Weldon,  Foreman, 

"No.  5.  At  the  time  plaintiff's  husband  (Louis  Hy- 
man) gave  her  the  money  with  which  to  purchase  the 
goods  to  start  into  business  at  Seward  (if  he  did  give  it  to 
her)  was  he  owing  her  anything,  and  if  he  was  owing  her, 
state  bow  much  and  what  for?     Answer — No. 

"L.  A.  Wef.don,  Foreman, 

"No.  6.  Did  the  plaintiff  or  her  agent  at  any  time  since 
the  fire  make  out  an  inventory  or  list  of  the  damaged 
property,  and  in  said  inventory  give  the  cost  of  each  kind? 
If  she  did,  state  when.  Answer — Yes;  on  the  5th  day  of 
April,  1889.  L.  A.  Weldon,  Foreman.'* 

There  is  no  merit  in  the  claim  of  plaintiff  in  error.  The 
title  of  defendant  in  error  to  the  property  insured  was  com- 
plete and  perfect.  There  is  nothing  in  the  evidence  even 
suggestive  of  fraud.  Had  Louis  Hyman  been  involved 
financially  to  any  considerable  amount  at  the  time  he  gave 
the  money  or  property  to  his  wife,  or  if  he  had  contracted 
debts  about  that  time  or  subsequent  thereto,  there  might 
have  been  some  foundation  for  the  charge  of  fraud.  It 
<loes  not  follow,  however,  that  fraud  on  the  part  of  Louis 
Hyman  would  have  been  available  as  a  defense  in  this 
case.  It  is  only  as  against  creditors  and  those  entitled  to 
the  equities  of  creditors  that  voluntary  conveyances  are 
held  to  be  fraudulent  and  void.  (Wait  on  Fraud.  Conv.,  sec. 
1 97 ;  8  Am.  &  £ng.  Encyc.  of  Law,  p.  774,  and  note.) 
It  is  said  in  May  on  Fraudulent  Conveyances,  marginal 
page  364:  "A  voluntary  settlement  made  by  a  person  in- 
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debted  and  therefore  constructively  fraudulent  within  13 
Eliz.,  ch.  5^  is  void  only  as  against  creditors,  and  only  to 
the  extent  to  which  it  may  be  necessary  to  deal  with  the 
estate  for  their  satisfaction/' 

The  cases  cited  by  plaintiff  in  error  do  not  sustain  the 
proposition  contended  for.  They  ar-e  mostly  cases  in  which 
the  rights  of  creilitoi*s  only  were  involved.  The  only  ex- 
ception is  Baldwin  v.  State  Insurance  Co.,  60  la.,  497.  In 
that  case  the  party  to  whom  the  policy  was  issued  did 
not  claim  any  interest  whatever  in  the  property.  Suppot^e 
plaintiff  in  error  were  a  tres|msser  instead  of  an  insurer 
and  was  called  U|>on  to  answer  for  a  conversion  of  the 
proi)erty.  Would  it  be  heard  in  defense  to  say  that  the 
title  of  the  insured  had  been  acquired  in  fraud  of  the  rights 
of  a  third  party?  Certainly  not.  Nor  is  there  any  rule 
of  law  or  morals  which  will  sanction  such  a  defeii.se  in  this 
action.  It  is  said  that  had  the  plaintiff  in  error  known  of 
the  business  record  of  Louis  Hyman,  that  is,  the  fact  that 
he  had  once  made  an  assignment,  it  would  have  refused  to 
insure  the  property.  It  is  a  sufficient  answer  to  this  claim 
that  there  is  no  rule  of  law  which  imposes  U|K>n  the  owner 
of  property  the  duty  to  volunteer  such  information  to  an 
insurance  company.  An  interest,  to  be  insurable,  does  not 
depend  necessarily  upon  the  ownership  of  the  property.  It 
may  be  a  special  or  limited  interest  disconnected  from  any 
title,  lien,  or  possession.  If  the  holder  of  an  interest  in 
property  will  suffer  loss  by  its  destruction  he  may  indem- 
nify himself  therefrom  by  a  contract  of  insurance.  If,  by 
the  loss,  the  holder  of  the  interest  is  deprived  of  the  pos- 
session, enjoyment,  or  profit  of  the  property,  or  a  security 
or  lien  resting  thereon,  or  other  certain  benefits  growing 
out  of  or  depending  upon  it,  he  has  an  insurable  interest. 
{Merrettv,  Farmers  Ins.  Q).,452  la.,  11 ;  Phillips,  Ins., sees. 
175, 342, 346;  Flanders,  Ins.,  p.  342.)  And  in  PeUigrttfi 
Case,  28  U.  C,  70,  it  is  held  that  a  purchaser  has  an  insun- 
l)le  interest  in  property,  although  the  sale  was  in  fraud  of 
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the  rights  of  creditors.  It  is  not  necessary  to  set  out  the 
instructions  asked  by  the  plaintiff  in  error^  as  they  merely 
state  the  proposition  in  different  forms  that  the  plaintiff 
below  could  not  recover  on  the  ground  that  the  gift  of  the 
money  and  property  in  question  to  her  by  her  husband 
was  in  fraud  of  creditors.  They  were  properly  refused. 
Plaintiff  in  error  introduced  a  witness  who  had  seen  the 
stock  of  goods  some  time  in  the  fall  previous  to  their  loss, 
and  sought  to  prove  their  value  at  said  time.  Objection 
was  made  to  the  question  on  the  ground  that  no  foundation 
had  been  proved,  and  l)ecause  the  time  laid  was  too  remote, 
which  objection  was  sustained.  This  ruling  is  also  assigned 
as  error.  The  objection  was  well  taken  and  rightly  sus- 
tained. Even  if  the  proper  foundation  had  been  laid  we  are 
unable  to  determine  that  the  court  erred,  since  there  was  no 
offer  to  prove  any  value.  The  plaintiff  in  error  should 
have  made  his  offer  in  order  that  the  court  might  be  able 
to  determine  the  materiality  of  the  evidence.  (Mathews  r. 
State,  19  Neb.,  330;  Yatea  v.  Kinney,  25  Id.,  120.)  There 
is  no  error  in  the  record  and  the  judgment  of  the  district 

court  is 

Affirmkd. 

Maxttkll,  Ch.  J.,  concurs. 
NoKVAL^  J.^  did  not  sit. 


L.  D.  Hamilton  et  al.  v.  Max  Isaacs  et  al. 

[Filed  May  18, 1892.] 

1.  Insolvency:  Prsfrbencb  of  Ckbditobs.  One  D.,  being  in 
failing  circnmatanoes  and  owing  money  to  nnmerons  creditors, 
ezecated  aeparate  chattel  mortgages  to  six  creditors  opon  his 
stock  of  merchandise.  The  said  mortgages  were  given  at  the 
same  time  and  to  seen  re  the  honaflde  indebtedness  of  D.  to  the 
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MTeiml  mortgafMS.  It  wm  the  intention  of  »11  partiM  tlmt  tb« 
motigfLgjttM  sbonld  pionite  in  th«  proceeds  of  the  mortgaged 
propertj,  which  intention  wm  CTidenced  bj  the  following  re- 
dtnl  in  each  mortgage:  *'  This  is  made  »t  the  same  time  and  is 
to  prorate  with  mortgages  made  to  "  (heve  follows  a  deaoription 
of  each  of  the  other  mortgages).  There  being  no  trust  created  bj 
the  mortgages,  heUi,  that  the  transaction  did  not  amount  to  an 
assignment  for  the  benefit  of  creditors. 

2.  Jurisdiotional  Defeots:  Waitbb.  A  defendant,  by  answer- 
ing and  submitting  to  the  Jnrisdiction  of  the  court  bj  trial  oa 
the  merits,  therebj  waiTCS  all  irregularities  in  the  sammooaor 
other  procees  by  which  it  is  sought  to  acquire  Jurisdiction  of  his 
penon. 

8.  Saview.  Eyidence  examined,  and  held  to  fully  sustain  the  far- 
diet  of  the  jury. 

Error  to  the  district  court  for  Polk  county.     Tried  be- 
low before  Smith,  J. 

E.  P.  Holmes,  and  «/.  L.  MoKeever,  for  plaintiff  in  error. 

E.  L.  King,  and  M.  A.  Milb,  conira,  cite<I :  Bonnt  v. 
Cdrier,  22  Neb.,  495;  Martin  v.  Hawman,  14  Fed.  Etep. 
[Mo.],  166;  Woonsochet  Rubber  Co.  v.  FcUley,  30  Fed. 
Rep.  [Ind.],  808;  Housd  v.  Oemer,  13  Neb.,  298;  im- 
inger  V.  Raymond,  12  Id.,  19;  Grimes  r.  Farrington,  19 
Id.,  48;  Nelson  v.  Garey,  15  Id.,  531 ;  Bierbower  «.  Potk^ 
1 7  Id.,  268 ;  Sloan  v.  Cobum,  26  Id,,  608 ;  Aultman  «. 
Aultmaii,  32  N.  W.  Rep.  [la.],  240;  Field  v.  Fisher,  32 
N.  W.  Rep.  [Mich.],  838;  Gage  v.  Parry,  29  N.  W.  Rep. 
[la.],  822;  Ingram  v.  Osbom,  35  N.  W.  Rep.  [Wis.],  304; 
J)avi8  V.  Scoff,  22  Neb.,  154;  Southern  While  Lead  Cd.  r. 
Ilasa,  33  N.  W.  Rep.  [la.],  657;  Van  PaUen  v.  Thompson, 
34  Id.,  763;  Tootle  v.  Coldwdl,  1  Pac.  Rep.  [Kan.],  329; 
Dor  emus  v,  (/Harra,  1  O.  St.,  45;  Atkinson  t>.  Tondm- 
son,  1  Id.,  237  ;  Sloan  v.  Cobum,  26  Neb.,  607  ;  Keens  v. 
Gaslin,  24  Id.,  316;  Berrer  v.  Moorhead,  22  Id.,  688; 
McKeighan  v.  Hopkins,  19  Id.,  33;  Buck  t>.  Reed^  27  Id., 
70;  Dorrington  v.  Minnick,  15  Id.,  400;    Wutei*s  r.  Reu- 
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ber,  16  Id.,  101 ;  Hoey  v.  Pieibm,  30  N.  W.  Rep.  [Wis.], 
692 ;  GaUagher'9  App.,  7  Atl.  Rep.  [Pa.],  237. 

Post,  J. 

On  the  2d  day  of  April,  1888,  H.  C.  Dunning,  who 
was  then  engaged  in  business  as  a  general  merchant  at 
Osoeola,  Polk  county,  executed  separate  mortgages  upon 
his  stock  of  merchandise  in  favor  of  the  defendants  in  error 
amounting  in  the  aggr^te  to  $2,866.50.  Said  mortgages 
were  all  given  to  secure  the  bona  fide  debts  of  the  mort- 
gagor then  past  due,  to- wit,  to  Max  Isaacs  &  Son,  |262 ; 
to  Tootle,  Hosea  (l:;Co.,|361.98;  to  Schuster,  Hingstop& 
Co.,  $1,196;  to  Barber  Bros.,  $7.15.58;  to  Turner,  Jay  & 
Co.,  $161,  and  to  Vinyard  &  Schneider,  $171.  Said  mort- 
gages were  all  executed  and  delivered  at  the  same  time  and 
all  filed  for  record  at  one  time.  It  was  the  intention  of 
all  parties  thereto  that  the  several  mortgages  should  share 
pro  rata  in  the  proceeds  of  the  mortgaged  property  in  case 
it  was  not  sufficient  to  satisfy  all.  As  evidence  of  such 
intention  the  following  provision  was  written  in  each  of 
said  mortgages:  '^This  is  made  at  the  same  time  and  is  to 
prorate  with  mortgages  made  to''  (here  follows  a  descrip- 
tion of  each  of  the  other  mortgages). 

On  the  delivery  of  said  mortgages,  Mr.  King,  as  attor- 
ney for  Max  Isaacs  &  Son,  Tootle,  Hosea  &  Co.,  and 
Schuster,  Hingston  &  Co.,  and  Mr.  Mills,  as  attorney  for 
the  other  mortgagees,  immediately  took  possession  of  the 
property  in  controversy  by  virtue  of  the  said  mortgages 
and  continued  in  possession  thereof  until  dispossessed  by 
the  plaintiff  in  error,  Hamilton,  sheriff  of  said  county, 
April  7,  by  virtue  of  orders  of  attachment  against  said 
Dunning  in  favor  of  H.  P.  Lau  and  J.  J.  Brown  &  Co. 
Dunning,  at  the  time  in  question,  was  indebted  to  other 
parties,  and  subsequent  to  said  time  executed  other  mort- 
gages on  the  same  property  to  the  amount  of  $2,391.34, 
all  of  which  were  by  their  terms  made  subject  to  the  mort- 
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gages  of  defendants  in  error.  Plaintiff  in  error  Hamilton^ 
on  taking  possession  of  the  said  property,  proceeded  tosell^ 
it  to  satisfy  the  orders  of  attachment  aforesaid.  In  an 
action  in  the  district  court  of  Polk  county  defendants  id 
error  recovered  judgment  against  the  said  sheriff  and  the 
other  plaintiffs  in  error,  sureties  on  his  official,  bond,  for 
the  amount  of  the  several  mortgages,  for  the  taking  and 
conversion  of  the  pro}>erty  aforesaid,  which  judgment  we 
are  now  asked  to  reverse  on  account  of  alleged  errors 
which  will  be  noticed  hereafter. 

It  is  first  contended  that  the  petition  fails  to  state  a 
cause  of  action,  and  that  the  court  erred  in  overniling  a 
demurrer  thereto.  The  second  amended  petition  on  whieb 
the  cause  was  tried  is  in  the  nsual  form  in  an  action  on  a 
sheriff's  bond  for  the  conversion  of  property  in  the  exe- 
cntion  of  a  writ  against  a  stranger  except  that  the  &dt» 
are  set  out  more  in  detail  than  is  usual  or  perhaps  neces- 
sary. Counsel  make  the  general  objections  only,  and  we 
are  unable  to  observe  any  infirmity  in  the  petition  and 
think  the  trial  court  did  not  err  in  overruling  the  demur- 
rer.  The  cause  of  action  stateil  in  the  first  petition  was  io 
favor  of  Max  Isaacs  &  Son  only,  and  against  the  sheriff 
only.  Afterward  the  latter  moved  the  ooart  to  require 
the  plaintiff  to  make  all  of  the  mortgagees  herein  named 
parties  to  the  action  in  order  to  avoid  a  multiplicity  of 
suits,  which  motion  was  sustained  and  leave  given  to  the 
plaintiff  to  file  an  amended  petition.  Thereupon  the  de- 
fendants in  error  filed  the  petition  in  question  and  joined 
the  sureties  of  the  sheriff  with  him  as  defendants,  setting 
out  his  official  bond  in  order  to  recover  thereon.  The 
sureties  having  been  served  with  summons,  the  defendants 
challenged  the  jurisdiction  of  the  court  on  the  ground  that 
the  nature  of  the  action  had  been  changed  from  one  of 
conversion  against  the  sheriff  only  to  one  on  his  official 
bond,  leave  not  having  been  given  to  make  the  said  sure- 
ties defendants,  which  was  overruled  and  exceptions  taken* 
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They  afterward  juiued  in  au  answer  and  the  cause  waa 
tried  upon  its  merits.  The  plaintiffs  in  error  have  waived 
any  possible  error  in  the  overruling  of  this  challenge. 
The  court  oe^tainI7  had  jurisdiction  of  the  subject  of  the 
action.  By  answering  they  have  submitted  themselves  to 
the  jurisdiction  of  the  court  and  cannot  now  complain. 
{Dorrington  v.  Minnick,  15  Neb.,  400;  WcUera  v,  Reuber, 
16  Id.,  101;  Buck  v.  Reed,  27  Id.,  70.) 

The  real  contention  in  the  case  is  with  reference  to  the 
several  mortgages.  It  is  claimed  by  plaintiffs  in  error 
that  the  transaction  amounts  to  a  general  assignment  for 
the  benefit  of  creditors,  and  is  therefore  void  as  against 
creditors  of  Dunning,  since  it  is  not  made  in  conformity 
with  the  statute  regulating  voluntary  assignment,  chapter 
6,  Compiled  Statutes. 

It  is  insisted  that  the  facts  in  this  case  bring  it  within 
the  rule  announced  in  Bonus  v.  Carter,  20  Neb.,  566.  In 
that  case  the  conveyance  under  consideration  was  held  by 
a  majority  of  the  court  to  create  an  express  trust  in  favor 
of  the  seven  creditors  named  therein,  and  in  legal  effect  an 
assignment  for  the  benefit  of  creditors,  and  therefore  void 
as  against  attaching  creditors.  In  this  case  there  is  no 
trust  within  the  common  meaning  of  the  term.  It  is  true 
that  every  chattel  mortgage  contains  a  trust  in  one  sense. 
It  necessarily  creates  a  trust  in  favor  of  the  mortgagor  as  to 
any  surplus.  In  that  sense  it  may  be  said  that  there  is  a 
trust  in  this  case.  It  may  be  conceded,  also,  that  by  virtue 
of  the  conditions  of  the  mortgages,  a  trust  is  contemplated 
as  against  each  mortgagee  in  favor  of  each  of  the  others. 
That  a  debtor  in  failing  circumstances  may  secure  one  or 
more  of  his  creditors  by  mortgage  or  transfer  absolute  of  a 
part  or  all  of  his  property  is  a  proposition  settled  by  re- 
peated decisions  in  this  state.  Nor  does  the  fact  that  the 
mortgagor  is  insolvent  affect  his  right  to  prefer  one  cred- 
itor to  the  exclusion  of  others.  The  only  limitation  upon 
his  right  in  that  respect  is  that  the  transaction  must  be  in 
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good  faith,  and  not  a  device  made  use  of  in  order  to  de- 
fraud  other  creditors.  {Davis  r.  SooUf  22  Neb.,  164;  ^er- 
shiser  v.  Higman,  31  Id.,  531 ;  Brown  v.  William9f  34 
Neb.,  376.)  The  fact  that  the  mortgagees  in  this  case 
are  required  to  prorate  in  the  proceeds  of  the  mortgaged 
property  does  not  change  the  character  of  the  transaction. 
It  is  not  an  assignment  for  creditors  within  the  rule  in 
BonnB  9.  Carter^  since  it  lacks  the  essential  element  of  a 
trust  in  favor  of  some  person  or  persons  other  than  the 
mortgagee  or  assignee.  This  case  does  not  differ  in  princi- 
ple from  Hetahiser  v.  Higman,  It  is  true  there  was  in  that 
case  no  provision  requiring  the  mortgagees  to  prorate.  At 
the  time  of  the  execution  of  the  mortgages  Dunning  was 
authorized  to  prefer  the  claims  of  defendants  in  error  and 
to  make  provision  for  their  payment.  Having  the  right 
to  prefer  the  claims  in  question  to  those  of  other  creditors 
there  is  nothing  to  prevent  him  from  placing  them  on 
terms  of  equality  as  between  themselves. 

We  agree  that  the  transaction  involved  is  not  an  assign- 
ment for  the  benefit  of  creditors,  and  that  the  relation  be- 
tween Dunning  and  defendants  in  error  is  that  of  mortgagor 
and  mortgagees.  The  question,  therefore,  of  the  validity 
of  the  mortgages  is  dependent  upon  the  question  of  actual 
good  faith  or  fraudulent  intent  as  to  other  creditors.  This 
question  was  fairly  submitted  to  the  jury,  and  the  verdict 
is  clearly  in  accordance  with  the  evidence.  There  is  in 
fact  no  evidence  of  an  intent  on  the  part  of  any  of  the 
parties  to  defraud  any  of  Dunning's  other  creditors,  and 
the  verdict  cannot  be  disturbed  on  that  ground. 

Exception  is  taken  to  two  of  the  instructions  given  oa 
the  court's  own  motion,  as  follows: 

^'Eighth-^If  you  believe  from  the  evidence  that  the 
mortgages,  under  which  the  plaintiflb  claim  title  to  the 
stock  of  goods  in  question,  were  made  at  one  and  the  same 
time,  and  as  ode  transaction,  that  the  same  were  made  for 
the  purpose  of  transferring  the  stock  of  goods  in  question 
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to  plaintiffs  for  the  purpose  of  placing  said  stock  of  goods 
i)eyond  the  rq^ch  of  the  creditors  of  H.  C.  Dunning,  or  to 
hinder  and  delay  the  creditors  of  said  Dunning  in  the  col- 
lection of  their  claims  against  said  Dunning,  or  for  the 
purpose  of  transferring  said  property  to  the  plaintiffs  for 
the  purpose  of  securing  their  claims,  and  reserving  any 
residue  after  the  payment  of  said  claims  for  the  use  and 
benefit  of  said  Dunning,  then  said  mortgages  would  be 
fraudulent  and  void  in  law,  but  these  are  questions  of  fact 
to  be  determined  by  the  jury  from  a  consideration  of  all 
the  evidence  in  the  case. 

''Ninth — You  are  instructed  that  while  a  bona  fide  cred- 
itor may  take  adequate  security  from  his  debtor,  who  is  in 
failing  circumstances,  by  chattel  mortgage  upon  personal 
property  for  bis  own  claim,  yet  he  cannot  hinder  and  de- 
lay or  defraud  other  creditors  in  the  collection  of  their 
claims  by  placing  the  debtor's  property  beyond  their  reach, 
by  taking  a  mortgage  to  secure  a  grossly  inadequate  debt; 
and  in  this  case  if  you  believe  from  the  evidence  that  the 
mortgages,  under  whicli  plaintiffs  claim  title  to  the  stock 
of  goods  in  question,  were  made  for  the  purpose  of  hin- 
dering, delaying,  or  defrauding  the  creditors  of  said  H.  C. 
Dunning,  or  that  said  Dunning,  being  insolvent,  conveyed 
by  chattel  mortgage  to  the  plaintiffs  personal  property 
largely  in  excess  of  what  was  necessary  for  their  own  secu- 
rity, and  thereby  prevented  its  application  to  the  payment 
of  other  debts  owing  by  tlie  said  Dunning,  then  such  chattel 
mortgages  would  be  fraudulent  and  void  in  law,  and  you 
should  return  a  verdict  for  the  defendants.'^ 

There  is  no  error  in  these  instructions.  The  question  of 
fraud  or  good  faith  under  the  issues  was  one  of  fact  for  the 
jury,  and  the  instructions  complained  of  correctly  state  the 
law  of  the  case.  Plaintiffs  in  error  requested  a  number  of 
instructions  which  were  refused,  which  ruling  is  assigned 
as  error.  It  is  not  necessary  to  copy  them  as  they  are  in 
effect  but  different  statements  of  one  proposition,  viz.,  that 
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tlie  several  mortgHges  coubiitute  a  general  assignmeut  au<l 
are  therefore  void.  For  reasons  already  stated  the  instruc- 
tions were  properly  refused.  While  I  concur  in  holding 
that  this  case  is  not  within  the  rule  in  Banns  v.  Carter^  I 
do  not  wish  to  appear  as  assenting  to  the  conclusion  of  the 
majority  of  the  court  in  that  c&se.  To  my  mind  the  rea- 
soning of  Judge  Reese  in  the  dissenting  opinion  (22  Neb., 
495)  is  the  more  satisfactory,  and  his  conclusion  is  certainly 
supported  by  the  majority  of  well  considered  cases.  I  can- 
not ho))e  to  add  anything  to  that  opinion  in  the  way  of 
reasoning,  but  will  notice  a  few  of  the  cases  subsequently 
decided. 

In  Hargadine  v.  Henderson,  97  Mo.,  375,  a  debtor  con- 
veyed all  of  his  property  not  exempt  from  execution,  in- 
cluding a  stock  of  merchandise,  to  one  H.,  designating  tite 
latter  as  trustee  for  the  purpose  of  securing  five  creditors, 
including  the  said  trustee  as  surety  on  one  of  the  said 
claims,  with  power  to  sell  at  private  sale,  and  after  paying 
said  debts  to  account  to  him  for  the  balance,  if  any.  It 
was  held  that  the  instrument  was  a  mortgage  and  not  an 
assignment. 

In  Bobson  v.  Tomlinson,  54  Ark.,  229  [15  S.  W.  Rep., 
4o6],  Cockrill,  chief  justice,  after  citing  with  approval  Bank 
V.  Crittenden,  66  la.,  237,  says:  "The  controlling  guide 
according  to  decisions  of  this  court  is,  was  the  intention  of 
the  parties,  at  the  time  the  instrument  was  executed,  to  di- 
vest the  debtor  of  the  title  and  so  make  an  appropriation 
of  the  property  to  raise  a  fund  to  pay  debts.  In  arriving 
at  the  intent  of  the  parties  the  question  is  not  whether  the 
debtor  intended  to  avail  himself  of  the  equity  of  redemp- 
tion by  paying  the  debt,  but  was  it  the  intention  to  reserve 
the  equity.  If  so  the  instrument  is  a  mortgage  and  not  an 
assignment." 

In  Muchmore  v.  Budd,  New  Jersey  court  of  appeals,  22 
Atl.  Rep.,  51  A,  one  0.  made  an  absolute  bill  of  sale  of  all 
his  property,  exoej)t  wearing  apparel,  to  S.     The  bill  of  sale 
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was  aocompanieil  by  aa  agreement  in  parol  that  S.  should 
sell  the  goods  and  first  satisfy  certain  claims  due  himself, 
and  pay  the  amounts  due  to  three  other  creditors  pro  rata 
and  return  the  surplus^  if  any,  to  C,  the  latter  reserving 
the  right  to  redeem  before  sale.  It  was  held  that  the 
transaction  was  not  an  assignment  but  a  mortgage.  It  is 
true  that  five  of  the  sixteen  judges  dissent  from  the  conclu- 
sion of  the  majority,  but  the  ground  of  their  dissent  is  the 
peculiar  provision  of  the  statute  of  that  state,  viz.,  ''that 
every  conveyance  or  assignment  by  a  debtor  *  *  ♦  in 
trust  to  the  assignee  or  assignees  for  the  creditors  of  such 
debtor  shall  be  made  for  their  equal  benefit  in  proportion 
to  their  several  demands,  and  all  preferences  of  one  creditor 
over  another  «  *  «  shall  be  fraudulent  and  void.'' 
The  above  provision  is  substantially  the  same  as  those 
found  in  the  statutes  of  New  York  and  Wisconsin,  which, 
as  Judge  Reese  suggests,  is  much  more  comprehensive 
than  ours  and  includes  all  voluntary  transfers  and  convey- 
ances for  the  benefit  of  creditors. 

In  Warner  v.  LUUefidd^  supreme  court  of  Michigan, 
60  N.  W.  Rep  y  721,  one  W.  gave  a  chattel  mortgage  to 
the  plaintiff,  who  was  not  a  creditor,  as  trustee, conditioned 
that  he  would  pay  the  claims  of  certain  creditors  within 
ten  days  and  save  certain  other  parties  harmless  from  ob- 
ligations assumed  for  his  accommodation.  In  case  of  fore- 
closure the  proceeds  were  to  be  distributed  pro  rata  among 
the  creditfjrs.  In  an  action  by  an  unsecured  creditor  it 
was  held  that  the  instrument  was  a  mortgage  and  not  an 
assignment.  In  the  opinion  of  the  court,  Champlin,  chief 
justice,  says:  ''The  instrument  must  be  read  as  a  whole 
and  the  intent  gathered  from  its  entire  contents.  By  nam- 
ing him  as  trustee  the  conveyance  did  not  vest  in  him  the 
absolute  title  to  the  property  and  place  it  beyond  the  reach 
of  creditors.  If  valid,  the  mortgagor  and  subsequent  lien- 
holders  had  a  right  of  redemption.  Not  so  if  it  was  a  com- 
mon law  assignment.''     True,  the  term  common  law  us- 
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signmont  is  not  used  in  our  statute  as  in  that  of  Michigan, 
but  it  will  be  conceded,  I  assume,  that  the  object  of  ours 
is  to  regulate  common  law  assignments.  The  Michigun 
statute  is  therefore  not  essentially  different  from  ours. 

In  Hembree  v,  Blackburn^  supreme  court  of  Oregon,  1*» 
Pac.  Rep.,  73,  the  court,  after  citing  with  approval  Jones 
on  Chattel  Mortgaores  and  Herman  on  Chattel  Mortgage-, 
say:  "  The  distinction  is  one  clearly  defined.  A  mortgage 
or  deed  of  trust  in  the  nature  of  a  mortgage  ia  a  seonrity 
for  a  debt.  An  assignment  is  more  than  that.  It  is  an 
absolute  appropriation  of  property  to  the  payment  of  debts. 
A  mortgage  creates  a  lien  upon  property  in  favor  of  cred- 
itors, leaving  the  equity  of  redemption  still  the  property  of 
the  debtor  and  liable  to  sale  or  incumbrance  by  him."  To 
the  same  effei't  are  Campbell  v.  Col.  C.  &  I,  0>.,  9  Colo.,  60; 
Fitzgerald  r.  McCanrUift/i,  50  N.  W.  Rep.  [Mich.],  flGO,  and 
Weber  r.  ChlMs,  61  Id.  [Mich.],  54  5. 

In  Pomeroy's  Equity  Jur.,  sec  995,  in  discussing  the 
subject  of  deeds  of  trust  to  secure  debts  to  creditors  named 
therein,  it  is  said  that  such  instruments,  although  they 
authoriee  the  trustee  to  sell  the  pro))erty  and  pay  the  debbi 
provided  they  are  not  paid  by  the  debtor  within  the  time 
named,  are  mortgages  only,  and  have  come  into  general  ose 
as  such  in  many  of  the  states. 

I  have  not,  in  the  course  of  a  careful  examination  of 
the  authorities,  observed  that  the  case  of  B<mn8  v.  Carter 
lias  been  once  cited  with  ffpproval.  Nor  have  I  found  a 
case  subsequently  cited  which  sustains  the  conclusion  of 
the  court  in  that  case.  The  only  conveyances  or  transfers 
of  property  intended  to  be  affSected  by  our  statute  ai%  com- 
mon law  assignments.  That  is  apparent  from  its  title, 
viz.,  *'An  act  reg^ilating  voluntary  assignments  for  the 
benefit  of  creditors,  the  proceedings  thereunder,  and  to 
prevent  the  fraudulent  violation  of  the  same/'  The  stat- 
ute in  no  other  respect  or  upon  no  other  conditions  seeks  to 
interfere   with   the  dominion  which  at  common  law  the 
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debtor  may  exercise  over  his  owu  property,  and  which  is 
an  incident  to  bis  ownership.  The  act  in  question  is  not 
a  bankrupt  law,  and  should  not  be  construed  as  such.  It 
will  not  do  to  dismiss  the  subject  with  the  remark  that  the 
rale  of  the  common  law  is  arbitrary,  unreasonable,  or  un- 
just. First,  because  the  law  favors  the  rights  of  the 
owner,  and  statutes  tending  to  limit  his  rights  have,  in  this 
country,  been  received  with  disfavor  and,  as  a  rule,  have 
been  of  short  duration.  For  instance,  congress  has  since 
the  year  1799  enacted  three  general  bankrupt  laws  which 
have  in  turn  been  repealed  in  obedience  to  public  senti- 
ment. Second,  the  rule  is  that,  except  so  far  as  modified 
by  statute^  contracts  are  made  and  credit  given  with  refer- 
ence to  the  common  law;  that  is,  the  merchant  who  trusts 
his  customer  for  goods  sold  does  so  with  knowledge  of 
the  rule  as  it  exists 'at  common  law,  namely,  that  the 
dominion  of  the  latter  over  his  property  is  absolute,  and 
in  case  of  insolvency  he  may  prefer  one  or  more  of  his 
creditors  to  the  exclusion  of  others,  with  the  exception 
that  in  case  he  chooses  to  make  an  assignment  for  the 
benefit  of  his  creditors,  such  assignment  shall  be  for  the 
benefit  of  all  bis  creditors.  The  judgment  of  the  district 
court  is 

Affirmed. 


Maxwell,  Ch.  J.,  concurs. 
NoBYALi  J.,  did  uot  sit. 
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Sarah  I.  Bryant  v.  Byron  Reed  et  al. 

[Filed  May  19,  1892.] 

Bes  Adjudicata:  Joint  Tortfeasors:  Satisfaction  by  One. 
In  ao  action  for  the  abnse  of  process  of  the  ooart,  wberebj  the 
plaintiff  was  wrongfallj  evicted,  all  parties  charged  with  tbe 
wrong  were  joined  as  defendants.  One  of  them  demarred  on 
the  ground  of  misjoinder  of  causes  of  action,  and  the  demnrrer 
was  sostained,  and  the  action  proceeded  to  judgment  of  $100 
against  him.  He  satisfied  the  judgment  Afterwards  an  acHon 
for  the  same  wrong  was  brought  against  tbe  other  defendants 
charged.  Held,  The  damages  being  unliquidated,  that  a  aatis- 
fact  on  by  one  joint  tort  feasor  was  a  bar  to  fnrthor  recovery  Ibr 
the  wrong. 

Error  to  the  district  court  for  Douglas  count/.  Tried 
below  before  Doane,  J. 

Mahoney^  Minahan  &  Smyth^  for  plaintiff  in  error,  cited : 
Dedonde  v.  Darrington,  29  Ala.,  92 ;  Herman,  Estoppel, 
22,  41,  306;  Keniper  v.  Waverly,  81  111.,  278;  HiaU  v. 
Brooka,  17  Neb.,  34;  LeighUm  v.  StuaH,  19  Id.,  653. 

Comn  &  MoHughf  Geo,  F.  Brown^  and  Wm,  D.  BeektU^ 

contra,  cited :  HiaU  v.  Brooks,  1 7  Neb.,  34. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  ooart  of  Douglas 
county.  Sarah  I.  Bryant  was  the  plaintiff  and  James 
H.  McCuiloch,  William  Cobnrn,  Dorsey  B.  Houck,  Sam- 
uel D.  Meroer,  and  Byron  Reed  were  defendants.  Tbe 
original  petition  alleges  that  the  defendant  McCuIIoch, 
at  the  time  the  injury  complained  of  was  oommitted, 
was  county  judge ;  that  at  the  same  time  defendant  Oo- 
burn  was  sheriff  and  defendant  Houck  deputy  sheriff  of 
Douglas  county ;  that  defendant  Seed  was  the  agent  of 
one   Folsom   H  oL   for  the  renting  of  a  certain  dwdl- 
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ing  occupied  by  plaintiff;  that  defendant  McCulIoch,  act- 
ing within  his  jurisdiction  as  a  justice  of  the  peace,  in  a 
certain  action  of  forcible  detention  for  the  recovery  of  the 
possession  of  said  dwelling,  wherein  Sarah  Bryan  was  de* 
fendant  and  the  said  Folsom  et  aL  were  plaintiffs,  wrong- 
fully, negligently,  and  at  the  instance  and  request  of.  the 
said  Reed  and  Mercer,  issued  a  pretended  writ  of  restitu- 
tion in  said  case ;  that  said  writ  was  placed  by  Reed  in  the 
hands  of  Coburn  for  service,  and  that  the  writ  was  served 
by  the  defendant  Houck  in  a  fraudulent,  illegal,  and  op- 
pressive manner;  that  said  service  was  participated  in  by 
Mercer  and  Reed,  and  that  Mercer,  Reed,  and  Houck  knew 
that  said  writ  was  illegal.  Plaintiff  prayed  a  judgment 
against  all  the  defendants  in  the  sura  of  $10,000. 

On  the  27th  day  of  February,  A.  D.  1888,  the  defend- 
ant McCulIoch  filed  his  separate  demurrer  on  the  ground 
that  several  causes  of  action  were  improperly  joined  and 
tliat  the  petition  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  him.  The  demurrer  was  sus- 
tained on  the  ground  of  a  misjoinder  of  causes  of  action 
and  the  plaintiff  was  given  leave  to  docket  a  separate  case 
against  McCulloch.  This  was  done  on  the  10th  of  Aa- 
gust,  1888.  A  trial  was  had  against  McCulloch  and  judg- 
ment rendered  therein.  Afterwards,  on  the  20th  day  of 
January,  A.  D.  1890,  an  amended  petition  was  filed 
against  McCulloch,  Reed,  Coburn,  Houck,  and  Meroer, 
which  amended  petition  setup  the  same  cause  of  action  as  the 
original  petition.  McCulloch  did  not  answer,  neither  did 
Coburn.  Defendant  Mercer  answered,  specifically  denying 
|)art]cipation  either  in  the  issuing  of  the  writ  or  in  the  eject- 
ing of  the  plaintiff,  and  avers,  in  substance,  that  the  tres- 
pass, if  committed,  was  committed  by  him  and  the  other 
defendants  jointly  with  defendant  McCulloch ;  that  a 
separate  trial  was  granted  McCulloch  ;  that  the  cause  of 
action  which  was  in  issue  at  the  separate  trial  was  the 
same  as  that  that  set  out  in  the  amended  petition  in  this 
49 
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case ;  tliat  a  judgment  was  had  on  said  cause  of  action ; 
that  the  judgment  was  satisfied  and  defendant  therefore 
pleads  that  fact  in  abatement  of  this  action.  In  the  reply 
the  plaintiff  specifically  admits  the  material  parts  thereof, 
and  denies  generally  the  allegations  that  the  cause  of  action 
on  which  a  recovery  was  had  against  McCulloch  was  the 
same  as  the  one  sued  on  in  this  action.  Reed  and  Houck 
answered  separately,  but  in  substance  the  same  as  Mercer. 
The  plaintiff  in  effect  admitted  in  the  reply  that  the  canse 
of  action  is  the  same  as  that  set  forth  against  McCulloch. 
On  the  trial  of  the  cause  the  plaintiff  dismissed  the  action 
aa  to  McCulloch,  whereupon  the  court  instructed  the  jnry 
to  return  a  verdict  in  favor  of  the  defendants,  and  the  ver- 
dict was  80  returned  and  judgment  rendered  dismissing  the 
action.  It  is  very  clear  that  the  cause  of  action  against 
McCulloch,  Coburn,  Houck,  Reed,  and  Mercer  was  joint : 
bnt  one  wrong  was  claimed,  viz.,  the  wrongful  eviction 
of  the  plaintiff.  In  such  case  the  plaintiff  had  an  election 
to  sue  the  wrong-doers  jointly  or  separately,  but  she  could 
not  thereby  increase  the  amount  of  recovery.  There  was 
bnt  one  wrong,  and  where  compensation  had  been  made 
for  that,  either  by  one  or  all  of  the  wrong-doers,  it  was 
satisfiiction  as  to  all.  This  rule  is  very  clearly  stated  by 
Jndge  Crounse  in  McReady  v.  RogerSy  1  Neb.,  124.  It  is 
evident  that  the  court  erred  in  sustaining  the  demurrer  for 
misjoinder,  bat  that  question  is  not  before  the  court.  The 
damages  were  not  susceptible  of  apportionment  among  the 
several  defendants,  and  the  satisfaction  made  by  one  oper- 
ates as  a  bar  to  recovery  from  the  others.  Long  v.  Long, 
67  la.,  497 ;  Urton  v.  Price,  67  Cal.,  270.  In  Long  v. 
Long,  wpra,  the  action  was  against  the  judges  of  election 
for  refusing  to  receive  the  plaintiff's  ballot  After  the 
action  was  brought  a  settlement  was  made  with  one  of  the 
defendants,  and  it  was  held  to  be  a  bar  to  the  action ;  dt- 
ing  Turner  v.  Hitchcock,  20  la.,  310.  There  are  certain 
actions  for  the  wrongful  taking  of  property,  in  which  aev- 
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eral  have  participated,  where  a  settlement  by  one  for  the 
amount  of  property  received  by  him  is  no  bar  to  an  action 
for  the  residue  against  the  other  wrong-doers  {Ellis  v, 
Essau,  11  Bep.  [Wis.],  70)^  but  that  principle  has  no  ap- 
plication to  this  case.  There  is  no  error  in  the  record  and 
the  judgment  is 

Affibmxd. 


The  other  judges  concur* 


Charles  Thompson  v.  E,  A.  Wigoenhorn  et  au 

[FiLlo  Mat  19, 1892.] 

1.  Mill-Dams:  Rkbuildinq:  Joint  Ownkbs:  Limitations:  In- 
fancy. Under  the  proTisions  of  section  16,  chapter  57,  Com- 
piled Statutes,  where  one  of  the  owners  of  a  water  power  and 
grist  mill,  which  has  been  destroyed,  is  a  minor,  the  limitation 
of  time  within  which  the  erection  of  a  new  miU  must  be  eom- 
menced  will  not  begin  to  mn  until  he  reaches  his  majority;  and 
in  such  case  the  protection  of  the  statnte  extends  to  other  Joint 
owners. 


2.  :  :  :  :  '.    The  role  is  that  where 

common  interests  can  be  seTered,  the  protection  of  the  statnte 
extends  no  further  than  to  him  within  its  protection.  But 
where  no  snch  seTeranoe  can  be  made,  and  the  protection  of  the 
statnte  oannot  be  secured  without  eoTering  other  interests,  the 
benefit  of  the  statute  in  faTor  of  one  inures  to  all. 

Error  to  the  district  court  for  Saunders  county.    Tried 
below  before  Marshall,  J. 

C.  ThompaoUy  and  J.  It,  &  H.  Oilkeson^  for  plaintiff  in 
error : 

The  rights  of  an  infant  are  not  saved  unless  the  saving 
clause  in  the  statute  of  limitations  provides  in  terms  for 
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his  precise  case.  (Tyler,  Infancy  &  Covert,  sea  113.) 
Wherever  several  persons  have  a  joint  interest  and  one  of 
them  is  barred  by  the  statute  of  limitations^  the  rights  of 
all  are  barred ;  and  this,  though  the  others  are  under  disa- 
bility within  the  saving  clause  of  the  statute.  {Diekey  r. 
Armatrong,  1  A.  K.  Marsh  [Ky.],  39 ;  Thomas  v.  Madihr, 
4  Bibb  [Ky.],  412;  Simpson  v.  Shannon,  3  A.  K.  Marsh. 
[Ky.],  462 ;  Robertson  v.  SmUh,  Litt  Sel.  Cas.  [Ky,],  296 ; 
Roberts  v,  Rulgeway,  Id.,  394;  Floyd  v.  Johnson,  2  Litt. 
[Ky.],  109;  ShuU  v.  Wade,  6  Yerg.  [Tenn.],  1 ;  WeUs  v. 
Ragland,  1  Swan  [Tenn.],  600;  BeloU  v.  White,  2  Head 
[Tenn.],  702;  Anding  ».  Davis,  38  Miss.,  574;  Jordan  r. 
McKenzie,  30  Id.,  32;  Hardeman  v.  Sims,  3  Ala.,  747; 
Walker  v.  Baoon,  32  Mo.,  144 ;  Sanford  r.  Button,  4  Day . 
[Conn.],  310;  DoolitUe  v.  Bhkesley,  Id.,  265;  Riden  v. 
Friion,  3  Murph.  [N.  Car.],  677;  Traweek  v.  Kelly,  60 
Miss.,  652.)  So  when  one  execution  is  barred  all  ara 
{Turner  V.  Debell,  2  A.  K.  Marsh.  [Ky.],  384.)  So  where 
a  writ  of  error  must  be  joint,  what  bars  one  bars  all.  {Shan-- 


non  r.  Dun,  8  Blackf.  [Ind.^ 
{Baker  v.  Gh'undy,  1  Dun. 


,182.)    So  of  bill  of  review. 
;Ky.],  281.)    Where  one  co- 


heir is  barred,  so  are  all.  (Johnson  v.  Harms,  5  Hayw. 
[Tenn.],  113;  Langdon  v,  Rowlston,  2  Taunt.  [Eng.],  441 ; 
Mclndre  v.  Heir,  5  Litt.  [Ky.],  33;  South  v.  Thomas,  7 
Mon.  [Ky.],  59.)  He  might  have  used  other  funds  belong- 
iiig  to  the  estate  to  rebuild  the  mill.  {In  re  Keames,  1  Pa. 
St.,  326;  Frankenfeld's  App.,  102  Id  ,  588;  U.  S.  Mtg.  Cb. 
V.  Perry,  24  Fed.  Rep.  [III.],  838.) 


O.  M,  Lambertson,  and  H  J.  Whitmore,  oontra: 

Sec.  1 5,  ch.  57,  Comp.  Stats.,  does  not  control.  {McDougk 
V.  Clark,  7  B.  Mon.  [Ky.],  448;  Marshall  v.  Craig,  1  Bibb 
[Ky.],  379;  Payne  v.  Taylor,  3  A.  K.  Marsh.  [Ky.],  328.) 
Infancy  of  one  of  the  owners  is  sufficient  to  defeat  plaint- 
iff's action.  (MoDough  9.  Clark,  7  B.  Mon.  [Ky.]  448 ; 
Sfurges  «.  Longworlh^  1  O.  St,  545 ;  Harrison  v.  Rowan, 
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4  Wash.  C.  C-  [U.  S.],  207 ;  Beder  v.  BvUi»,  4  Bibb 
[Ky.],  11 ;  Henly  v.  Gore,  4  Dana  [Ky.],  133;  Masaie  v. 
Doaaidson,  8  O.,  377;  MoDanid  v.  CorveU,  19  III.,  226; 
Peoi  V.  Shasted,  21  Id.,  137;  Burger  v.  PoUer,  32  LI, 
66;  HcUl  V.  Davis^  44  Id.,  491;  Meese  v.  Keefe,  10  O., 
362;  Riddle  v.  Roll,  24  O.  St.,  572.) 

Maxwell,  Ch.  J. 

This  is  a  proceeding  in  ctd  quod  damnum  brought  by  the 
plaintiff  against  the  defendants  to  oondemn  the  defendants' 
property  on  Salt  creek,  at  Ashland,  for  the  purpose  of 
erecting  a  mill-dam.  On  the  trial  of  the  cause  in  the  court 
below  the  court  found  the  issues  in  favor  of  the  defend- 
ants and  dismissed  the  action.  It  appears  from  the  evi- 
dence that  in  the  year  1862  Dennis  Dean  erected  a  mill- 
dam  and  grist  mill  on  Salt  creek  about  forty  rods  up  the 
stream  from  the  point  where  the  plaintiff  desires  to  erect  a 
mill-dam  and  mill;  that  this  mill  was  propelled  by  the 
water  power  thus  created,  and  was  under  the  control  of 
Dean  until  1883,  when  he  sold  the  mill  and  appurtenances, 
together  with  the  water  power,  to  £•  A.  Wiggenhorn  and 
Henry  Schluitz;  that  they  entered  into  possession,  and 
operated  the  mill  for  some  time,  when  Schluiti  died,  leav- 
ing a  widow  and  four  children,  who  are  defendants  in  this 
action ;  that  at  the  time  of  bis  death  at  least  two  of  the 
children  were  minors  and  the  son  had  not  reached  his  ma- 
jority when  this  action  was  brought.  About  the  year 
1886  the  mill  was  burned,  and  the  next  year  a  considera- 
ble portion  of  the  dam  was  washed  out.  The  amended 
petition  for  condemnation  was  filed  in  the  district  court  on 
the  30th  day  of  March,  1888,  the  date  when  the  original 
was  filed  does  not  appear.  It  is  admitted  that  if  the 
plaintiff  is  permitted  to  erect  a  dam  eight  feet  in  height 
at  the  point  he  desires  to  erect  the  same,  it  will  back 
water  up  on  the  defendants'  mill-site  to  the  depth  of  about 
seven  feet  and  practically  destroy  it.     The  defendants  at 
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the  time  of  the  trial  had  taken  no  steps  to  erect  a  new  mill^ 
and  the  plaintiff  claims  that  they  have  forfeited  their  right 
to  do  80^  and  he  relies  upon  section  15,  chapter  57,  Com- 
piled Statutes,  which  is  as  follows:  ''If  the  petition  is 
brought  to  obtain  leave  to  build  a  mill-dam,  and  such 
leave  is  granted,  the  plaintiff  shall,  upon  paying  respect- 
ively to  the  persons  entitled  the  value  of  the  acre  so  lo- 
cated, and  the  damages  assessed  on  the  inquest  aforesaid, 
l)ecome  seized  in  fee-simple  of  the  said  acre  of  land ;  but 
if  he  shall  not,  within  one  year  after  the  final  adjudication, 
b^in  to  build  said  mill  and  finish  the  same  within  three 
years,  and  afterwards  continue  it  in  good  repair  for  public 
use,  or,  in  case  said  mill  and  dam,  or  either  of  them,  be  de- 
stroyed, if  he  shall  not  b^in  to  rebuild  the  same  within 
one  year  after  such  destruction  and  finish  the  erection 
thereof  within  three  years  thereafter,  the  said  acre  of  land 
shall  revert  to  the  former  proprietor  and  his  heirs,  unless 
at  the  time  of  such  destruction  the  owner  of  such  mill  be 
an  infant,  or  imprisoned,  or  of  unsound  mind,  in  which  case 
the  length  of  time  above  specified  shall  be  allowed  aft«r 
such  disability  is  removed/' 

The  rule  is  that  where  the  common  interests  of  the  de- 
fendant can  be  severed,  the  protection  of  the  statute  of  lim- 
itations extends  no  further  than  to  him  within  itB  provisions ; 
but  where  no  such  severance  can  be  made,  and  the  protec- 
tion of  the  statute  cannot  be  secured  without  covering  other 
interests,  the  benefit  of  the  statute  in  favor  of  one  inures  to 
the  benefit  of  all.  {Jfow^e  v.  Armstrong,  10  O.,  11 ;  Meese 
V.  Keefe,  Id.,  362 ;  Riddk  v.  Roll,  24  O.  St.,  572 ;  Sturga 
V.  Longworthj  1  Id.,  562.)  In  the  case  at  bar  the  interests 
of  the  defendants  are  joint  and  at  least  one  of  them  was 
under  age,  and  there  is  testimony  tending  to  show  that 
this  was  one  of  the  main  hindrances  to  the  erection  of 
a  new  mill.  However  this  may  be,  he  would  not  be  in 
default  until  he  become  of  age,  and  this  same  cause  operated 
in  favor  of  all  to  prevent  a  forfeiture  of  the  right  to  erect 
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and  maintain  a  mill-dam  and  mill  at  the  former  location. 
It  is  unnecessary  to  consider  the  other  points  discossed  in 
the  brief.    The  judgment  of  the  court  below  is  right  and  is 

Affirmed. 
The  other  judges  concur. 


KiLPATRiCK-KocH  Dry  Goods  Co.  V.  O.  N.  Callen- 

DER  £T  AL. 

[Filed  May  19, 1892.] 

!•  Gkumishment:  ExsMPrioHa  An  acUon  was  broagbt  bj  tbe 
K.  Co.  T.  C.  &  C.  to  recover  $3,820  and  interest,  and  an  attach- 
ment was  duly  issued  and  a  garnishee  served  with  notice,  who 
appeared  and  answered,  admitting  an  indebtedness.  Afterwards 
judgment  for  tbe  amount  claimed  was  rendered  and  tbe  gar- 
nishee ordered  to  paj  tbe  monej  into  co'irt  to  abide  ita  farther 
order.  Tbe  money  was  thereupon  paid  into  court,  where  the 
debtor  claimed  it  as  being  exempt  and  the  court  awarded  it  to 
him.     Held,  Upon  the  CTidence,  to  be  erroneous. 

2.  :  :  Affidavit.     A  debtor  who  swears  that  he  has 

neither  lands,  town  lots,  nor  houses  subject  to  exemption  must 
negatlYc  the  possession  of  any  of  these,  and  if  he  fails  to  do  so  tbe 
affidavit  will  be  insufficient 


a  :  ;  SuBSKQUKNT  Teaksfse.    Where  at  the  time  an 

attachment  is  levied  upon  property  it  is  not  exempt,  tbe  debtor 
cannot  by  transferring  his  other  property  afterwards  thereby  ren- 
der the  property  so  levied  upon  exempt. 

Error  to  the  district  court  for  Lincoln  county.  Tried 
below  before  Church,  J, 

Grimes  A  WUooXy  for  plaintiff  in  error,  cited:  Rudolph 
ff.  McDonald,  6  Neb.,  165;  HiUon  v.  Ross,  9  Id.,  411; 
OmneUy  v.  EdgerUm,  22  Id.,  89;  Waples,  At.  &  Gar., 
167, 587;  Wright  v.  Smith,  11  Neb.,  343;  HiaU  v.  Bullene, 
20  Kan.,  667  ;  Andrew  v,  Alcorn,  13  Id.,  360;  Howe  Mach. 
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C6.V.  Miner,  28  Id.,  444;  KeUy  v.  Dill,  23  Minn.,  435; 

WUdennuth  V.  Kolnig,  41  O.  St.,  180;  Bawkerv.  Collins, 
4  Neb.,  496;  Sdden  v.  Lane,  40  O.  St.,  345;  Freeman, 
Ex.,  sec.  212a;  State  v.  Townsend,  17  Neb.,  530;  Axtell  v. 

Warden,  7  Id.,  182 ;  State  v.  Krumpus,  13  Id.,  321. 

T.  Fulton  Oantt,  and  /.  E.  Morrison,  contra,  cited :  State, 
ex  rel.  Stevens,  v.  Garson,  27  Neb.,  501;  U.  P.  R.  C6.  v» 
Smersh,  22  Id.,  755;  MuU  v.  Jones,  33  Kan.,  112. 

Maxwell,  Ch.  J. 

On  the  15th  of  September,  1890,  the  plaintiff  brought 
an  action  against  the  defendant  in  the  district  court  of 
iLiincoln  county  to  recover  the  sum  of  $3,820  and  interest 
on  a  promissory  note.  On  the  next  day  proceedings  for 
an  attachment  were  duly  instituted  and  an  attachment 
issued,  which  was  returned,  that  the  officer  had  been  unable 
''to  come  at  the  property  of  M«  Oallender  and  O.  N.  Cat* 
lender,  claimed  to  be  in  possession  of  J.  C.  Federhoof " ; 
he  served  him  with  notice  to  appear  and  answer,  etc.  The 
garnishee  appeared  and  answered,  in  substance,  that  he  was 
in  possession  of  $480,  the  property  of  the  defendants. 
This  notice  was  served  on  September  16,  1890.  On  the 
16th  day  of  November,  1890,  judgment  was  rendere<1 
against  the  defendants  and  in  favor  of  tlie  plaintiffs  for  the 
sum  of  $3,904.60  and  the  garnishee  ordered  to  pay  the 
money  held  by  him  into  court  to  abide  its  further  order. 
On  the  next  day  O.  N.  Calleuder  filed  an  inventory  of  his 
personal  property,  as  follows : 

**  INVENTORY  OF  THE  WHOLE  OP  THE  PERSONAL  PROP- 
ERTY OWNED  BY  O.  N.  CALLENDER,  OF  OANDY  PRE- 
OINCrr,  LOGAN  COUSTY,  NEBRASKA. 

''One  cow;  two  tons  of  hay;  one  h(^;  three  pigs,  six 
weeks  old;  four  beds  and  bedding;  necessary  household 
furniture,  consisting  of  ten  chairs,  two  stoves,  two  carpets, 
one  table,  dishes,  two  trunks,  and  bureau,  one  kitchen  safe, 
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one  lounge;  and  $450  cash,  deposited  with  J.  C.  Federhoof, 
and  now  in  the  custody  of  this  court,  which  amount,  to- 
gether with  the  aforementioned  articles  of  personal  prop- 
erty,  I  claim  as  my  cash  and  absolute  exemption. 


} 


"State  op  Nebraska, 
Lincoln  County. 

"I,  O*  N.  Callender,  do  solemnly  swear  that  I  am  a  resi- 
dent of  Gandy,  Logan  county,  state  of  Nebraska,  and  am 
the  head  of  a  family  consisting  of  a  wife  and  six  children, 
and  that  I  have  neither  lands,  town  lots,  nor  barns  subject 
to  exemption  as  a  homestead,  under  the  laws  of  this  state, 
and  that  the  above  inventory  contains  a  true  and  correct 
statement  of  the  whole  of  the  personal  property  owned  by 
me.  O.  N.  Callender. 

"Subscribed  in  my  presence  and  sworn  to  before  me  this 
20th  day  of  November  1890.  James  M.  Ray, 

"[seal.]  Notary  Public. 

"Filed  November  20,  1890.  W.  C.  Elder." 

The  court  below  sustained  the  exemption,  and  permitte<i 
Callender  to  claim  the  money.  It  will  be  observed  that 
the  affiant  does  not  swear  that  he  possesses  no  houses.  The 
use  of  the  word  "barns"  probably  was  not  an  accident, 
but  whether  so  or  not,  it  is  not  sufficient.  To  this  affida- 
vit the  plaintiff  filed  an  answer  as  follows: 

"answer  to  defendant  o.  n.  callender's  inven- 
tory AND  AFFIDAVIT  OF  EXEMPTION  FILED  HEREIN. 

"First — Comes  now  the  plaintiff  and  for  answer  to  de- 
fendant O  N.  Callender's  inventory  and  affidavit  filed 
herein,  claiming  the  property  attached  in  this  cause,  denies 
that  the  $480  mentioned  in  said  affidavit  and  inventory  is 
exempt  from  execution. 

"Second — ^Plaintiff  states  that  for  a  long  time  after  the 
levy  of  attachment  in  this  case,  the  defendant  has  possessed 
in  fee-simple  of  five  lots,  in  the  town  of  Gandy,  Logan 
county,  Nebraska,  and  that  upon  said  lots  there  was  and  still 
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is  standing  three  good  buildings,  one  being  a  hotel  build- 
ing of  the  valne  of  not  less  than  $1,500,  another  being  a 
brick  business  building  of  the  value  of  not  leas  than  $600, 
and  that  the  last  being  a  frame  barn  or  livery  stable  of  the 
value  of  not  less  than  $400.  Plaintiff  furthermore  says, 
that  for  a  long  time  afler  the  levy  of  the  attachment  defend- 
ant O.  N,  Callender  was  possessed  in  fee  simple  of  other 
real  estate  in  Logan  county,  state  of  Nebraska,  consisting 
of  town  lots  in  the  town  of  Gandy,  in  said  county  and  state, 
the  exact  description  of  which  plaintiff  is  unable  to  give; 
that  said  last  mentioned  real  estate  is  of  the  reasonable 
value  of  $500. 

''Third — That  since  the  levy  of  said  attachment  said 
defendant  O.  N,  Callender  has  been  possessed  of  a  large 
amount  of  personal  property,  consisting  of  horses,  cattle, 
wagons,  and  harness,  the  exact  number  and  description  of 
which  plaintiff  is  unable  to  give. 

**  Fourth — ^That  all  of  said  personal  property  was  of  the 
reasonable  value  of  $300,  and  has  all  been  sold  by  the  said 
defendant  O.  N.  Callender  since  the  issuance  and  levy  of 
the  attachment  herein  and  the  proceeds  thereof  applied  to 
his  own  use. 

''Fifth — Plaintiff  further  says  that  since  the  issuance 
and  levy  of  said  attachment  herein  the  defendant  M.  Cal- 
lender, who  is  the  wife  of  her  co-defendant,  O.  N.  Callender^ 
has  been  possessed  of  a  large  amount  of  goods  and  chattels, 
consisting  of  such  articles  as  are  usually  kept  for  sale  in  a 
country  store,  and  tliut  the  value  of  said  goods  and  diattels 
was  not  less  than  $600. 

''  Sixth — That  all  of  said  goods  and  chattels  have  bem 
sold  and  converted  into  money  by  the  defendants  her^, 
and  said  money  appropriated  to  their  own  use,  since  the  is- 
suance and  levy  of  the  attachment  herein. 

"  Seventh — ^That  the  defendants,  nor  either  of  them,  have 
applied  the  proceeds  of  any  of  said  proper^  so  sold  and 
disposed  of  to  the  payment  of  any  part  of  their  indebtedni 
to  this  plaintiff. 
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''  Eighth — That  all  of  said  property  was  sold  and  dis- 
)>osed  of  by  said  defendants  for  the  purpose  of  placing 
themselves  in  a  position  so  they  oould  file  an  affidavit  of 
exemption  herein  and  thereby  avoid  and  defeat  the  appli- 
cation of  the  money  attached  herein  toward  the  payment  of 
their  indebtedness  to  this  plaintiff/' 

It  is  stated  in  the  judgment  that  the  oonrt  refused  to  per- 
mit the  plaintiff  to  put  in  testimony  controverting  the 
affidavit  This  is  clearly  wrong  and  prejudicial  to  the 
plaintiff.  The  affidavit,  when  in  due  form,  makes  a  prima 
facie  case,  but  is  not  conclusive.  In  addition  to  this,  the 
testimony  clearly  shows  that  the  defendant  0.  N.  Callen- 
der,  at  the  time  of  the  institution  of  the  suit,  was  possessed 
of  real  estate — houses  and  lands — and  that  he  conveyed  the 
same  while  the  action  was  pending,  and  having  disposed  of 
his  property  he  came  in  and  made  the  oath  above  set  out. 
This  he  cannot  do.  We  do  not  understand  that  a  party 
can  dispose  of  his  property  after  a  suit  has  been  brought 
against  him  and  then  claim  that  he  possesses  nothing  but 
what  is  exempt.  The  law  requires  good  faith  on  the  part 
of  debtors  as  well  as  creditors.  The  law  is  not  intended  as 
a  device  to  shield  dishonest  debtors  and  enable  them  to  hide 
their  property  either  in  the  names  of  their  wives  or  other 
persons,  but  is  intended  to  protect  those  who  are  in  fact 
imi>overished  and  therefore  need  its  protection.  From  the 
answers  of  Mr.  Callender  it  is  evident  that  his  principal 
object  is  to  defeat  the  plaintiff's  judgment,  perhaps  without 
many  scruples  as  to  the  means.  We  do  not  care  to  discuss 
the  evidence  at  length.  It  is  evident  that  the  money  in 
question  was  not  exempt  and  that  the  court  erred  in  so 
holding.  The  judgment  of  the  district  court  is  reversed, 
the  attachment  reinstated,  and  the  cause  remanded  for  fur- 
ther proceedings. 

Reversed  and  remanded. 


The  other  judges  concur. 
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Village  op  Imperial  v.  W.  T.  Wright. 

[Filed  May  19,  1892.] 

Villages:  Unaccepted  Additions:  Unsapb  Stbcxts.  Under  the 
proTiflioQS  of  aection  77,  duipter  14,  Compiled  Statates,  a  street 
or  alley  in  aa  addition  to  a  Tillage  or  citj  of  the  'Beoond  elaas 
of  6,000  inhabitants  is  not  under  the  control  of  the  eity  oonncil 
or  board  of  tmstees  nntil  the  dedioation  is  aoeepted  and  con- 
flrmed  by  an  ordinance  e^^ally  passed  for  that  purpose,  and 
snch  Tillage  or  city  will  not  be  liable  for  accidents  caused  by 
negligence  in  leaving  excaTations  in  such  streets  nncoTered 
and  unprotected. 

Error  to  the  district  court  for  Chase  county.  Tried 
below  before  Cochran,  J. 

A,  B.  Taylor,  and  /.  Byron  JenningSy  for  plaintiff  in 
error : 

Testimony  as  to  the  defective  condition  of  the  streets  at 
other  places  l)eyond  the  defect  which  caused  tiie  injury  was 
iiDpro|)er.  {Dundaa  v.  Laiisivgy  42  N.  W.  Rep.  [Mich.], 
1014;  Tioe  v.  Bay  City,  44  Id.,  63.)  As  to  contributory 
n^ligeuce:  Lincoln  v.  Gillilan,  18  Neb.,  120;  PUUismouUi 
V.  MUcMly  20  Id.,  230;  Omaha  Horse  Ry.  Co.  v.  DooUUh, 
7  Id.,  481 ;  P.,  Ft.  W.  &  C.  E.  Co.  v.  Krlckbaum's  Adm'rs, 
24  O.  St.,  119.  As  to  acceptance  of  the  dedication :  Bowers 
V.  Suffolk  Mfg.  Co.,  4  Cush.  [Mass  ],  33S,  340;  Hamilton 
V.  R.  Oo.y  15  N.  E.  Rep.  [III.],  850-7,  and  cases;  Kennedy 
V.  Cumberland^  9  Atl.  Rep.  [Md.].  234;  In  re  Rebuilding 
Bridge,  3  N.  E.  Rep.  [N.  Y.].  679;  Txiughlin  v.  Wadung- 
ton,  19  N.  W.  Rep.  [la.],  819;  Wisby  r.  BonU,  19  O.  St., 
246;  Keyes  v.  Tat^,  19  la.,  123;  State  r.  Tucker,  36  Id., 
487 ;  Staie  v.  Green,  41  Id.,  695;  Hyde,  Adm'r,  v.  Jamaica, 
27  Vt.,  454;  Blodgett  v.  RoyaUon,  14  Id.,  288;  State  v, 
Richmond,  1  R.  I.,  49;  Green  v.  Canaan,  29  Conn.,  157; 
Rex  V.  Parish  of  St.  Benedict,  4  Barn.  &  Aid.  [Eiig.],  447. 


Vol.  34]         JANUARY  TERM,  1892.  733 


Village  of  Imperial  t.  Wright. 


S.  E,  Starry,  and  8.  S.  Bishop,  contra. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Chase 
county  by  the  defendant  in  error  against  the  plaintiff  in 
error,  the  cause  of  action  being  stated  as  follows : 

''At  the  time  hereinafter  mentioned  the  defendant  was, 
and  now  is,  a  corporation  duly  organized  under  the  laws  of 
tlie  state  of  Nebraska,  with  lawful  authority  to  sue  and  be 
sued. 

**  Second —  ♦  ♦  ♦  ^ji^t  on  the  1  st  day  of  December, 
1888,  there  was,  and  from  thence  hitherto  has  been,  a  pub* 
lie  street  and  highway  in  the  incorporate  village  of  Impe- 
rial, in  Chase  county,  Nebraska,  called  Broadway  street. 

''Third — Said  street  at  the  time  aforesaid  was  and  is  a 
common  highway,  and  open  for  the  use  of  the  public. 

''Fourth — The  defendant,  well  knowing  the  premises 
during  the  months  of  October  and  November,  1888,  and 
prior  to  the  first  day  of  December,  1888,  wrongfully  per- 
mitted holes  or  excavations  to  be  made  or  digged  in  said 
street,  and  wrongfully  and  unlawfully  and  negligently  per- 
mitted the  same  to  remain  open,  uncovered,  and  unguarded, 
and  without  any  proper  precautions  to  prevent  accidents  by 
driving,  stepping,  or  falling  into  the  same,  in  consequence 
of  which  said  plaintiff  on  the  1st  day  of  December,  1888, 
while  lawfully  driving  on  said  street  in  a  wagon  after 
nightfall,  and  driving  a  span  of  horses  belonging  to  said 
plaintiff,  was  and  without  any  warning  or  knowledge  of 
the  existence  of  said  trench  or  hole  in  said  street,  and  with- 
out any  fault  or  negligence  on  plaintiff's  part,  one  of  said 
horses  belonging  to  said  plaintiff  fell  into  said  hole  or  ex- 
cavation, and  said  horse  was  thereby  very  seriously  injured 
and  totally  ruined,  by  reason  whereof  said  horse,  on  the 
22d  day  of  January,  1889,  died,  to  plaintiff's  damage  in 
the  sum  of  $100. 
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'^Fiflli — The  plaintiff  further  complaius  of  the  defend- 
ants for  that  plaintiff  was  compelled  to  pay  the  sum  of 
$31.60  for  medical  services  and  medicines  in  his  efforts  to 
cure  said  horse  of  said  injury  caused  by  falling  into  said 
trench  or  hole  or  excavation  in  said  street  in  said  village 
of  Imperial. 

"  Sixth — ^The  plaintiff  further  complains  of  defendant 
for  that  on  account  of  the  care  required  by  said  horse  by 
reason  of  said  injury  plaintiff  was  unable  to  attend  to  his 
business  for  the  space  of  more  than  six  weeks,  to  his  dam- 
age in  the  sum  of  $15,  for  extra  care  and  loss  of  time;  in 
all  to  the  plaintiff's  damage  in  the  sum  of  $146.60. 

''  Seventh — Said  horse  was  at  the  time  above  mentioned 
the  property  of  the  plaintiff,  and  as  such  plaintiff  he  bad 
a  valuable  interest  in  the  same. 

'^  Eighth — The  plaintiff  therefore  prays  judgment 
against  the  defendant  for  the  sum  of  $146.60,  with  inter- 
est thereon  from  the  1st  day  of  December,  1888,  and  costs 
of  suit." 

In  its  answer  the  village  admitted  its  incorporation,  but 
denied  all  other  all^ations  in  the  petition,  and  also  alleged 
that  the  street  named  at  the  point  where  the  injury  occurred 
was  not  at  the  ti  me  of  the  accident  withi  n  the  corporate  limits 
of  the  village,  and  that  its  corporate  authorities  had  no  right 
to  use  or  control  the  same.  On  the  trial  of  the  cause  the  jury 
returned  a  verdict  in  favor  of  Wright  for  the  sum  of  $146.10 
with  interest,  and  costs  of  suit,  and  a  motion  for  a  new 
trial  having  been  overruled,  judgment  was  entered  on  tlie 
verdict.  On  page  48  of  the  record  we  find  the  following 
stipulation  :  **  It  is  stipulated  in  open  court  that  the  defend- 
ant^ at  no  time  prior  to  the  happening  of  said  accident,  ac- 
cepted or  confirmed  the  dedication  of  the  streets  and  alleys 
in  the  Railroad  addition,  where  this  injury  occurred,  by 
special  ordinance  passed  for  that  purpose/'  The  last  clause 
of  section  77,  chapter  14,  Compiled  Statutes,  entitled  "  Cities 
of  the  second  class  and  villages,"  provides,  ''and  that  no 
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Street  or  alley  which  shall  hereafler  be  dedicated  to  pub- 
lic use  by  the  proprietor  of  grounds  in  any  city  or  village 
shall  be  deemed  a  public  street  or  alley,  or  to  be  under  the 
use  or  control  of  the  city  council  or  board  of  trustees,  unless 
the  dedication  shall  be  accepted  and  confirmed  by  an  ordi- 
nance especially  passed  for  such  purpose/'  It  is  conceded 
that  no  such  acceptance  had  taken  place  and  the  village  had 
no  control  over  that  part  of  the  street  in  question  where  the 
accident  occurred,  and  therefore  is  not  liable  for  the  injuries. 
Notwithstanding  the  statute,  there  is  no  doubt  that  if  a 
municipal  corporation  in  fact  accepted  an  addition  and  as- 
sumed to  take  charge  of  and  keep  its  streets  in  repair,  it 
would  be  liable  for  a  neglect  of  its  duty  in  that  r^ard.  In 
other  words, ''  the  right  being  one  it  was  authorized  to  ex- 
ercise, and  having  exercised  the  same  although  in  an  irregular 
manner,  it  must  perform  its  duty  in  that  regard/'  This  rule 
was  applied  in  PlaUsmotUh  v,  Mitchell,  20  Neb.,  228.  But 
there  is  no  proof  tending  to  establish  an  acceptance  of  such 
addition  and  the  control  of  the  streets  therein  by  the  mu- 
nicipal authorities.  There  was  no  liability  on  the  part  of 
the  village,  therefore,  for  the  loss  of  the  horse  in  question. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 


Reversed  and  remanded. 


The  other  judges  concur. 


Pawnee  CouNTr  y.  Luella  Storm  et  au 

[Fujed  Juvx  11, 1802.] 

1.  Highways  t  Looatioh:  Actual  Notiob  UmrBOBBaABr.  Un- 
der the  statate  the  ooanty  board,  upon  giving  pnbUe  Botioe 
thioagh  the  news]Mpen  as  required  by  law,  and  complying  with 
the  law  in  other  vespecte,  may  locate  a  valid  public  road  throngh 
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the  property  of  one  or  more  of  the  land-owneiBi  althoagh  be  has 
DO  actaal  notioe  of  the  prooeediogB  while  they  are  pending. 

2.  : :  ;  Rscovbbt  of  Damages.    Notice  in  a 

newspaper  is  ooostrnctive  only,  and  while  it  is  sufficient  to  give 
the  coanty  board  jurisdiction,  it  cannot  deprive  the  land -owner 
whose  property  has  been  taken,  and  who  had  no  actual  notice  of 
the  proceedings  to  locate  the  road  until  after  the  time  adver- 
tised for  filing  claims  for  damages  had  ezpirsd,  from  recoTering 
compensation  within  a  reasonable  time  ailer  he  has  such  actual 
notice  of  the  actual  appropriation  of  the  property. 

Errob  to  the  district  court  for  Pawnee  county.     Tried 
below  before  Appelget,  J. 


J.  K.  Govdy^  and  A.  H,  Bahcock,  for  plaintiff  in  er- 
ror, cited :  Carpenter  v.  Grisham,  59  Mo.,  247 ;  High" 
way  ComWn  v.  HoblU,  19  111.  App.,  250;  Smith  v.  People, 
47  N.  y.,  330;  Whiiely  v.  Platte  Co.,  73  Mo.,  30;  Adams 
V.  Clarksburg,  23  W.  Va.,  203 ;  PoH  Huron  A  &  W.  E. 
Co.  V.  VoorheeSy  50  Mich.,  506 ;  Koppikus  v.  State  Cap. 
Com.,  16  CaL,  248;  Heyneman  v.  Blake,  19  Id.,  679; 
Wiliyard  v.  Hamilton,  7  O.,  449 ;  Harper  v.  It.  Co.,  2  Dana 
[Ky.],  227;  Cupp  v.  ComWs  Seneca  Co.,  19  O.  St.,  173; 
Davis  V.  Huston,  15  Neb.,  28;  Bryan  v.  Kennett,  113  U* 
S.,  179;  Kimball  v.  Alameda  Co.,  46  Cal.,  24;  Harper  r. 
Richardson,  22  Id.,  251-4;  De  Moss  v.  Newton,  31  Ind., 
219. 

Humphrey  &  lAndsay,  contra,  cited  :  Earl  of  Ailesbury 
r.  Pattison,  Doug.  [Eng.],  30;  Sedgwick,  Stat.  &  Conat. 
Law,  247 ;  People  v.  Weston,  3  Neb.,  324 ;  WhUe  v,  Blvm, 
4  Id.,  561 ;  Pearc^s  Heirs  o.  PaJtten,  7  B.  Mon.  [Ky.], 
162;  Brown  v.  Otoe  Cb.,  6  Neb.,  117;  Dixon  County  v. 
Barnes,  13  Id.,  295;  Cowh  v.  Cowls,  3  Gilm.  [111.],  435; 
GraOan  r.  Grattan,  18  111.,  167. 

Maxwell,  Ch.  J. 

This  is  an  action  to  recover  for  lands  taken  by  the  plaint- 
iff under  the  power  of  eminent  domain  for  the  location  of 
a  public  road.     The  facts  are  substantially  as  follows: 
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One  William  H.  Storm  died  on  the  27th  day  of  Janu- 
ary, 1887,  in  Pawnee  county,  Nebraska,  leaving  a  widow, 
Mattie  B.  Storm,  and  three  minor  children,  Luella  Storm, 
ten  years  of  age,  Effie  E.  Storm,  aged  seven  years,  and, 
Creorge  E.  Storm,  aged  five  years.  At  the  date  of  his  death 
he  was  the  owner  of  the  following  described  real  estate  in 
Pawnee  county,  to- wit :  The  southwest  quarter  of  section  23, 
in  township  1,  range  12,  containing  160  acres,  and  also  a 
fractional  lot,  No.  11,  in  said  township  and  range,  contain- 
ing about  six  acres.  On  the  21st  day  of  March,  1887^  a 
petition  was  filed  in  the  office  of  the  county  clerk  of  said 
county  praying  for  the  establishment  of  a  public  road  over 
certain  lands  described  therein,  which  road  passes  over  and 
across  the  lands  above  described.  On  the  same  day  O.  D. 
Howe,  county  surveyor  of  Pawnee  county,  was  appointed 
viewer  of  said  road,  to  report  within  thirty  days.  On  the 
29th  day  of  that  month  said  Howe  returned  and  filed  in 
the  county  clerk's  office  his  report  in  favor  of  the  establish- 
ment of  the  road  described  in  the  petition  therefor.  On  the 
liling  of  such  report,  the  county  clerk  caused  a  notice  to  be 
|)ublished  in  the  Pawnee  Republican^  a  newspaper  pub- 
lished and  of  general  circulation  in  said  county,  stating 
that  the  commissioner  had  reported  in  &vor  of  establishing 
the  road  described,  and  that  all  objections  thereto  or  claims 
for  damages  must  be  filed  in  his  office  on  or  before  noon 
of  the  7  th  day  of  June^  1887,  or  such  road  would  be  es- 
tablished without  reference  thereto.  On  the  20th  day  of 
June,  1887,  the  county  commissioners  made  an  order  of 
record  in  their  proceeilings  of  that  date  granting  the  prayer 
of  the  road  petitioners  locating  such  road  over  and  upon 
the  line  mentioned  in  said  petition.  On  the  3d  day  of 
April,  1888,  Mattie  R.  Storm  was  appointed  guardian  of 
the  minor  heirs  above  named,  and  on  the  20th  day  of  Au- 
gust, 1888,  she,  as  such  guardian  and  on  behalf  of  such 
ffiiinor  heirs,  filed  a  claim  with  the  county  clerk  of  Pawnee 
<'ounty  for  damages  in  the  sum  of  $300,  alleged  to  have 
60 
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been  sustained  by  the  taking  of  a  part  of  the  real  estate 
belonging  to  said  estate  for  said  public  road.  The  daim 
was  duly  verified  and  on  the  same  day  was  by  said  county 
commissioners  wholly  rejected  and  disallowed  for  the  rea- 
son 'that  no  claim  has  ever  been  made  therefor  according 
to  law/  From  this  order  disallowing  said  claim  of  $300, 
Mattie  R.  Storm,  as  such  guardian,  appealed  to  the  district 
court,  and  on  the  1st  day  of  December,  1888,  she  filed  her 
petition  in  appeal.  On  the  trial  of  the  cause  she  recovered 
a  verdict  for  $266.80|  upon  which  judgment  was  rendered. 

Section  18,  chapter  78,  Compiled  Statutes,  provides: 
'^  Notice  shall  be  published  for  four  weeks  in  some  news- 
paper published  in  the  county,  if  any  such  there  be,  or  if 
there  be  no  newspaper  published  in  the  county,  then  such 
notice  shall  be  posted  in  at  least  three  public  places  along 
the  line  of  said  proposed  road,  which  notice  may  be  in  the 
following  form : 

**  To  all  whom  it  may  concern :  The  commissioner  ap- 
pointed to  locate,  vacate,  or  alter  (as  the  case  may  be)  a 

road  commencing  at ,  in '  coun^,  running  thence 

(describe  in  general  terms  all  the  points  as  in  the  commis- 
sioner's report)  and  terminating  at  ,  has  reported  in 
favor  of  the  establishment  (vacation  or  alteration)  there- 
of, and  all  objections  thereto  or  claims  for  damages  must 
be  filed  in  the  county  clerk's  oflSce  on  or  before  noon  of 

the  —  day  of  —  A.  D.  ,  or  such  road  will    be 

established  (vacated  or  altered)  without  reference  thereto. 

"A.  B.,  Oounfy  Clerk. 
'  ''The  publication  or  posting  of  such  notice  shall  be 
sufiicieilt  notice  to  all  persons  owning  land  over  which  any 
road  is  proposed  to  be  located.'' 

''Sec.  19.  No  objections  or  claims  for  damages  shall  he 
filed  or  made  after  noon  of  the  day  fixed  for  filing  the 
same,  and  if  no  objections  or  claims  for  damages  are  filed 
on  or  before  noon  of  the  day  fixed  for  filing  the  same,  and 
the  county  clerk  is  satisfied  the  provisions  of  the  preceding 
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section  have  been  oomplied  witb^  he  shall  report  to  the 
oonoty  board  at  their  next  session  all  the  proceedings  here* 
inbefore  provided  for/' 

'*Sec.  20.  If  objections  to  the  establishment  of  the  road 
or  claims  for  damages  are  filed,  the  further  hearing  of  the 
application  shall  stand  continued  to  the  next  session  of  the 
county  board  held  after  the  commissioners  appointed  to 
assess  damages  have  reported/' 

<'Sec  21.  When  claims  for  damages  are  filed,  and  on 
the  day  appointed  for  filing  the  same,  the  county  clerk 
must  appoint  three  suitable  and  disinterested  electors  of  the 
county  as  appraisers  to  view  the  ground  on  a  day  fixed  by 
him,  and  report  upon  the  amount  of  damages  sustained  by 
the  claimants.  Such  report  shall  be  made  and  filed  in  the 
clerk's  oflBce  within  thirty  days  after  the  day  they  are  ap- 
pointed." 

''Sec.  22.  AH  claims  for  damages  and  objections  to  the 
establishment,  vacation,  or  alteration  of  the  road  must  be 
in  writing,  and  the  statements  in  the  application  for  dam- 
ages shall  be  considered  denied  in  all  the  subsequent  pro- 
ceedings.'' 

"  Sec  23.  The  clerk  shall  canse  notice  of  their  appoint- 
ment to  be  given  each  of  the  appraisers,  fixing  the  hour  at 
which  they  are  to  meet  at  the  office  of  the  clerk  or  of  some 
justice  of  the  peace  therein  named." 

*^  Sec.  24.  If  the  appraisers  are  not  all  present  within 
one  hour  of  the  time  fixed,  the  derk  or  justice,  as  the  case 
may  be,  shall  fill  the  vacancy  by  the  appointment  of  others* 
The  appraisers  must  be  sworn  to  discharge  their  duty 
faithfully  and  impartially.  Should  the  report  not  be  filed 
in  time,  or  should  any  other  good  canse  for  delay  exist,  the 
clerk  may  postpone  the  time  for  final  action  on  the  subject 
and  may,  if  expedient,  appoint  other  commissioners. 

^*  Sea  25.  Should  no  damages  be  awarded  the  applicant 
therefor,  the  whole  of  the  costs  growing  out  of  his  applica- 
tion shall  be  paid  by  him. 


740  NEBRASKA  REPORTS.         [Vol.  34 


Pftwnee  Ccmnty  ▼.  Btoim. 


''  Sec.  26.  At  the  next  meeting  of  the  oounty  board  after 
the  proceedings  hereinbefore  contemplated  have  been  had 
tlie  said  board  may  hear  testimony,  consider  petitions  for 
and  remonstrances  against  the  establishment,  vacation,  or 
alteration,  as  the  case  may  be,  if  such  remonstrances  be 
filed  within  the  time  provided  in  section  19,  and  may  es* 
tablish,  vacate,  or  alter,  or  refuse  to  do  so,  as  in  their 
jiKlgment  founded  on  the  testimony  the  public  good  may 
require.  Said  board  may  increase  or  diminish  the  dam- 
ages allowed  by  the  appraisers  and  may  make,  such  estab- 
lishment, vacation,  or  alteration  conditioned  upon  the 
payment  in  whole  or  in  part  of  the  damages  awarded  or 
expenses  in  relation  thereto. 

•  '^  Sec.  27.  In  the  latter  case  a  day  shall  be  fixed  for 
the  performance  of  the  condition,  which  must  be  before 
the  next  session  of  the  board,  and  if  the  same  is  not 
performed  by  the  day  thus  fixed,  the  board  shall  at  such 
session  make  some  final  and  unconditional  order  in  the 
premises. 

'^  Sec.  28.  Any  order  made  or  action  taken  in  the  estab- 
lishment of  a  road  shall  be  entered  in  the  road  record,  dis- 
tinguishing between  those  made  or  taken  by  the  derk  and 
Ihose  by  the  county  board.'' 

That  a  public  road  may  be  lawfully  located  upon  public 
notice  given  in  this  manner  there  is  no  doubt,  and  it  will 
be  binding  upon  all  owners  of  real  estate  over  which  the 
same  passes,  whether  they  be  under  disability  or  noL  As 
the  general  rule  is  that  where  the  statute  makes  no  excep- 
tions the  court  can  make  none.  The  service  by  publication, 
however,  is  merely  constructive.  A  public  road  may  be 
located  across  a  person's  land  and  he  have  no  notice  of  it 
whatever  until  the  time  for  filing  claims  for  compensation 
or  damages  is  past.  The  constitution,  while  it  authorises 
the  exercise  of  the  right  of  eminent  domain,  yet  protects 
the  land-owner  by  requiring  just  compensation  to  be  made 
to  him  for  property  taken  or  damaged.     But  if  the  owner 
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is  not  aware  that  his  property  has  been  condemned  how 
is  he  to  apply  for  damages?  He  may  be  absent  from  the 
state  or  the  county  in  which  the  lands  lie,  or  the  notice 
may  be  published  in  an  obscure  paper  and  thereby  escape 
attention,  and  the  first  notice  he  will  in  fact  receive  will  be 
the  opening  of  the  road — the  actual  appropriation  of  the 
property.  Now  the  state  has  appropriated  his  property^ 
he  has  been  guilty  of  no  n^lect,  and  should  be  compen- 
sated for  his  land. '  The  public  receives  the  benefit  from 
the  location  of  the  road  and  must  bear  the  burden  of  com- 
pensation for  the  land  taken.  The  law  should  be  construed 
in  such  a  way  as  to  do  justice  and  no  strict  rule  applied 
that  will  rob  a  party  of  his  property.  We  hold,  there- 
fore, that  where  the  only  notice  to  the  land-owner  is  by 
publication  in  a  newspaper,  if  the  statute  is  substantially 
complied  with  it  will  authorize  the  location  of  the  road^ 
yet  if  a  land  owner  whose  property  has  been  condemned 
has  no  actual  notice  of  the  proposed  road  until  the  time 
advertised  for  filing  claims  for  damages  has  expired,  he- 
may,  within  a  reasonable  time  afler  the  opening  of  the 
same  and  thereby  an  actual  appropriation  of  the  land  by^ 
the  public,  file  a  claim  for  damages  for  the  location  of  said 
road  and  recover  the  same.  A  county  board,  no  doubt,, 
may  obviate  this  difficulty  by  serving  personal  notice  on 
all  land-owners.  But  that  question  is  not  in  this  case.  It 
is  evident  that  the  judgment  is  right,  and  it  is 

Affirmed* 

Th£  other  judges  concur. 
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Lancaster  County  Bank  v.  Th£oix)be  Horn. 

[FiUED  Jdnk  11,  1892.] 

1.  Aiaigiiments  fbr  Creditors :  Rbcordino.  An  MiigDiiieiii 
by  a  debtor  of  penonal  propertj  for  the  benefit  of  creditors  will 
not  be  invalid  becaoae  not  recorded,  if  filed  in  the  county  clerk's 
office  within  twenty-four  bonn  after  being  made. 

3.  :  Ck>N8TBUCTiON.  An  asBignment  for  the  benefit  of  cred- 
itors, as  it  eecnres  an  eqaitable  distribution  of  the  proceeds  of 
the  debtor's  property  among  his  creditors,  will  be  sustained  if 
possible. 

3.  :  Notice.     Whero  the  assignee  has  taken  actual  and  ex- 

clnsiTO  possession  of  the  personal  property  assigned,  such  pos- 
session cannot  be  disregarded  by  third  parties  on  the  ground  of 
want  of  notice.  The  statute  merely  provides  for  a  registry  of 
the  instrument. 

Error  to  the  district  court  for  I^ncaster  county.    Tried 
below  l)efore  Hall«  J. 

W,J.  Lamb,  for  plaintiff  in  error: 

The  assignment  is  not  a  process  of  law,  but  is  merely  the 
act  of  a  private  person,  and  the  sheriff  stan<ls  in  the  same 
relation  to  the  property  as  the  owner,  with  the  duties  of 
a  trustee  superadded.  {Houael  v.  Cremei*,  13  Neb.,  300.) 
Every  general  assignment  in  Nebraska  must  be  a  deed  to 
l)e  valid.  {^Farqacirson  v,  Eichelberger,  15  Md.,  63;  Sedan 
V.  Hoagland^  10  Neb.,  511 ;  Samuel  v,  Hdladay,  1  Wool- 
worth  [U.  S.],  411.)  The  character  of  the  instrument  at 
the  common  law  is  that  of  a  deed.  (Burrill,  Assignments, 
ch.  15.)  There  is  no  law  for  any  legal  filing  or  record  of 
il  in  the  office  of  the  clerk  of  this  county. 

C,  E.  Magoon,  and  iJ.  J,  Greene j  contra: 

The  command  is  }>ositive,  that  the  sheriff  shall,  within 
twenty-four  hours  after  the  execution  of  the  deed  of  as- 
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signment,  file  it  for  record  in  the  clerk's  office  of  the  county 
in  which  the  anignee  resides.  A  deed  of  assignment  in 
the  state  of  Nebraska  becomes  absolute  when  it  is  filed  for 
record.  The  act  of  1887  did  not  repeal  every  law  on  this 
subject  theretofore  in  force,  but  simply  amended  certain 
parts  of  the  general  law  of  registry  of  the  state. 

Maxwell^  Ch.  J. 

Theodore  Horn  made  an  assignment  of  all  his  property 
to  the  sherifP  of  Lancaster  county  for  the  benefit  of  his 
creclitorSy  and  the  assignment  within  twenty-four  hours 
thereafter  was  filed  for  record  with  the  county  clerk.  Af- 
terwards the  plaintiff  began  an  action  by  attachment 
against  the  defendant,  and  the  order  was  placed  in  the 
hands  of  the  sheriff,  who  was  also  the  assignee  under  the  as- 
signment He  thereupon  asked  the  direction  of  the  court 
as  to  the  disposition  of  the  property.  On  the  hearing  the 
court  made  the  following  order: 

^'This  cause  coming  on  now  to  be  heard  upon  the  motion 
of  the  sheriff  for  an  order  of  the  court  as  to  tiie  disposi- 
tion of  the  property  levied  upon  under  the  writ  of  attach- 
ment issued  in  the  above  entitled  cause,  and  the  facts  being 
fully  set  out  in  the  return  of  the  writ  of  attachment,  and 
the  said  motion  having  been  fully  argued  and  submitted  to 
the  court,  and  the  court,  being  advised  in  the  premises,  upon 
said  motion  rules  as  follows:  The  return  of  the  sheriff 
shows  that  on  the  30th  day  of  October,  1891,  there  was 
delivered  to  him,  as  assignee,  a  deed  of  assignment  of  va- 
rious articles  of  personal  property,  duly  executed  and  ac- 
knowledged by  Theodore  Horn,  defendant,  and  that  within 
twenty-four  hours  thereafter  the  sheriff,  as  assignee,  filed 
the  said  deed  of  assignment  in  the  clerk's  office  of  said 
county  as  requirtnl  by  section  6,  chapter  6,  of  the  Compiled 
Statutes  of  1889,  entitled  'Assignments.'  The  facts  fur- 
ther appear  that  on  the  19th  day  of  November,  1891,  a 
writ  of  attachment  was  issued  in  the  above  entitled  cause. 


744  NEBRASKA  REPORTS.         [Vol.  34 


LancMter  Ca  Bank  ▼.  Horn. 


and  that  the  sheriff  on  the  20th  day  of  November,  as  oom* 
manded  by  said  writ,  levied  the  same  on  the  property  in- 
cluded in  the  deed  of  assignment  aforesaid  and  then  in  the 
possession  of  the  sheriff  as  assignee.  By  section  77a  of 
chapter  18  the  office  of  roister  of  deeds  was  created  and  the 
register  of  deeds  given  all  the  powers  and  obliged  to  per- 
form all  the  duties  relative  to  all  papers,  writings,  or  in- 
struments pertaining  to  real  estate  theretofore  enjoined  by 
law  upon  county  clerks;  and  by  section  78  of  said  chapter 
it  was  made  his  duty  to  record,  or  cause  to  be  recorded,  in 
suitable  books  all  deeds,  mortgages,  instruments,  and  writ- 
ings authorized  by  law  to  be  recorded  in  his  office  and  left 
with  him  for  that  purpose.  The  only  question  before  the 
court  upon  this  motion  is,  whether  the  deed  of  assignment 
of  Theodore  Horn  to  the  sheriff,  as  assignee,  for  the  bene- 
fit of  the  creditors  of  said  Horn,  should  have  been  filed  in 
accordance  with  law,  in  the  office  of  the  register  of  deeds, 
or  in  the  office  of  the  county  clerk,  where  in  fact  the  sher- 
iff did  file  it.  Whatever  might  be  the  law  as  to  the  office 
in  whicli  a  deed  of  assignment  should  be  filed  which  con- 
veys to  the  assignee  real  estate  of  the  failing  debtor,  that 
question  does  not  arise  in  this  case,  iuasmuch  as  the  deed 
of  assignment  from  Horn  to  the  sheriff  conveys  personal 
property  only.  The  court  holds  that  the  deed  was  prop- 
erly filed  according  to  law  in  the  office  of  the  county  clerk,, 
and  having  been  so  filed  the  assignment  is  valid,  the  at- 
tachment cannot  be  sustained,  and  the  sheriff  is  directed 
to  turn  over  to  John  J.  Gillilan,  the  assignee  chosen  by  the 
creditors  of  defendant  Horn,  so  much  of  the  property  cov- 
ered by  the  writ  of  attachment  as  is  included  in  the  said 
deed  of  assignment,  and  that  much  of  the  property  at- 
tached is  hereby  discharged  from  the  writ  of  attachment*^ 
From  this  order  the  plaintiff  appeals.  Section  6,  chap- 
ter 6,  Compiled  Statutes,  reads  as  follows:  ^'Such  assign- 
ment shall  be  in  writing  and  shall  be  executed  and  ac^ 
knowledged  in  the  manner  in  which  a  conveyance  of  real 
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estate  is  or  shall  be  required  to  be  executed  and  acknowl- 
edged in  order  to  entitle  the  same  to  be  recorded.  And 
within  twenty-four  hours  after  its  execution  it  shall  be 
filed  for  record  in  the  clerk's  office  in  the  county  in  which 
the  assignee  resides.  If  it  shall  convey  real  estate  it  shall 
be  recorded  in  the  deed  reoojd  and  entered  upon  the  nu- 
merical index  in  said  office,  otherwise  it  shall  be  recorded 
in  the  miscellaneous  record.  Within  thirty  days  after  its 
ezecation  it  shall  be  filed  for  record  in  every  other  county 
in  this  state  in  which  there  shall  be  situate  real  property 
conveyed  therein,  and  such  assignment  shall  be  recorded  in 
each  such  county  in  the  manner  aforesaid.  A  failure  to 
file  such  assignment  for  record  within  the  time  aforesaid 
in  any  county  in  which  by  the  terms  of  this  section  it  is 
required  to  be  recordetl,  shall  avoid  such  assignment  as  to 
property  situate  in  such  county  ;  and  if  a  failure  so  to  file 
shall  be  due  to  the  n^ligence  or  misconduct  of  any  as- 
signee appointed  nnder  the  provisions  of  this  act,  such 
assignee  shall  be  liable  to  the  creditors  for  the  value  of  all 
property  as  to  which  such  assignment  shall  be  so  avoided, 
and  may  be  required  to  account  for  the  same  in  all  res})ects 
as  in  case  of  other  assigned  property,  or  by  any  other  ap- 
propriate remedy.'' 

In  1887  an  act  was  passed  which  provides  that  ''At  the 
general  election  in  the  year  1887,  and  every  twe  years 
thereafter,  a  register  of  deeds  shall  be  elected  in  and  for 
eal^h  county  having  a  population  of  18,003  inhabitants  or 
more,  to  be  ascertained  by  the  census  of  1885  and  each 
state  and  national  census  thereafter,  who  shall  give  bond, 
with  sufficient  sureties  thereon,  to  be  approved  by  the 
county  board,  in  the  penal  sum  of  $10,000,  conditioned  for 
the  faithful  performance  of  his  duties,  and  such  register  of 
deeds  shall  have  all  the  powers  and  perform  all  the  duties 
relative  to  all  papers,  writings,  and  instruments  pertaining 
to  real  estate  heretofore  enjoined  by  law  upon  county 
clerks,  and  shall  receive  the  compensation  allowed  by  law 
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therefor.*'  It  is  provided  that  he  shall  have  the  custody  of 
all  deeds  and  mortgage  record  books,  mechanic  liens  rec- 
ord, and  *^  a  separate  book  to  be  called  the  misoellaneoas 
record/'  In  all  these  provisions  we  find  none  that  declares 
that  an  instrument  which  affects  personal  property  alone 
shall  be  filed  in  the  office  of  the  register  of  deeds. 

We  are  asked  to  declare  the  instrument  void  upon  the 
sole  ground  that  it  was  not  filed  in  the  proper  office.  This 
we  cannot  do.  An  assignment  by  a  debtor  of  his  prop- 
erty, the  proceeds  of  which  are  to  be  divided  among  his 
creditors  pro  raJba^  is  favored  by  the  courts.  The  object  of 
recording  a  deed  of  real  estate  is  to  give  notice  of  the  as- 
signment and  consequent  conveyance  to  the  assignee.  The 
statute  of  Minnesota  is  similar  to  our  own,  but  in  PoMimm 
V.  Clough^  42  N.  W.  Rep.  [Minn.],  398,  the  statute  provided 
that  no  deed,  etc.,  of  assignment  '^  shall  be  valid  or  of  any 
force'or  effect  whatever,  unless  recorded/'  The  court^  how- 
ever^  in  construing  the  statute  held  it  to  be  a  registry  law 
merely,  and  that  an  unrecorded  deed  being  valid  between, 
the  parties  was  so  also  as  the  others  having  actual  notice 
thereof.  This,  we  think,  is  a  correct  statement  of  the  law. 
Possession  of  goods  is  notice  of  whatever  interest  the  as- 
signee may  possess  therein.  In  the  case  at  bar  the  assignee 
was  in  possession  of  the  goods  in  controversy,  and  this  was 
notice  to  all  parties  that  the  possession  had  been  changed 
and  it  was  the  duty  of  third  parties  to  inquire  by  what 
right  the  assignee  held  the  same.  In  other  words,  an  as- 
signment had  actually  been  made  and  in  pursuance  thereof 
the  goods  had  been  transferred  to  the  assignee  for  the  pur- 
pose of  carrying  into  effect  the  trust,  and  the  possession  of 
the  goods  was  notice  of  the  character  in  which  he  held  the 
same.    There  is  no  error  in  the  record  and  the  judgment  is 


Affirmed. 


The  other  judges  concur. 
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John  Shauohnessey  v.  The  Lininger  &  Metcalf  Co. 

[Filed  June  11, 1892.] 

1 .  Agency :  Ck)NTBAOT,  set  out  in  tbo  opinion,  AM,  to  be  one  of 

agency  and  not  conditional  aale,  and  that  it  was  onnecewary  to 
file  the  same  for  record  to  protect  the  principaL 

2.  .    That  the  agent  had  no  interest  in  the  property  snbject  to 

levy  and  sale  nnder  an  execution  or  attachment  against  him. 

3.  .    The  proof  fails  to  establish  a  different  contract  from  that 

showing  agency. 

Error  to  the  district  court  for  Johnson  county.    Tried 
below  before  Broady,  J. 

Chamberlain  Bros.  &  Rood,  for  plaintiff  in  error. 
8.  P.  Davidson  y  contra. 

Maxwell,  Ch.  J. 

This  is  an  action  of  replevin  brought  by  the  plaintiff  in 
error  to  recover  the  possession  of  certain  abides  of  mer- 
chandise levied  upon  by  him  as  sheriff,  under  an  order  of 
attachment  issued  in  favqr  of  the  lola  Carriage  &  Omni- 
bus Company  against  George  E.  Webb.  On  the  trial  of 
the  cause  the  jury  returned  a  verdict  in  favor  of  the  de- 
fendant in  error,  upon  which  judgment  was  rendered.  The 
property  in  question  was  furnished  to  Webb  by  the  de- 
fendant in  error  under  a  contract  of  which  the  folloviuug 
is  a  copy : 

^'  This  agreement,  made  and  entered  into  this  3d  day  of 
October,  A.  D.  1889,  by  and  between  Lininger  &  Metcalf 
Company,  of  Omaha,  Nebraska,  party  of  the  first  part,  and 
G.  E.  Webb,  of  Tecumseh,  county  of  Johnson,  state  of 
Nebraska,  party  of  the  second  part,  witnesseth  :  The  party 
of  the  first  part,  for  and  in  consideration  of  the  covenants 
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and  agreements  to  be  performed  by  the  party  of  the  second 
part,  hereinafter  contained,  has  this  day  appointed  the  party 
of  the  second  part  agent  for  the  sale  of  the  goods  herein- 
after named  in  the  following  territory :  Tecumseh  and  vi- 
cinity,  in  the  state  of  Nebraska,  and  no  other,  it  being 
agreed  that  the  party  of  the  first  part  will  not  be  responsi- 
ble for  any  trespass  committed  upon  said  territory,  unless 
said  trespass  be  committed  by  their  direction,  for  and  dur- 
ing the  season  ending  January  1,  1891 ;  and  party  of  the 
second  part,  for  and  in  consideration  of  the  appointment  to 
auch  agency,  which  is  hereby  accepted,  and  for  the  further 
consideration  of  the  commissions  herein  named,  agrees  as 
follows,  viz.: 

**  First — The  party  of  the  second  part  agrees  to  canvass 
for  purchasers  early  and  thoroughly  in  the  territoiy  herein 
named,  and  make  said  goods  widely  known  by  posters,  cir- 
culars, and  furnished  advertising,  and  press  the  sale  of 
said  goods,  and  maintain  their  reputation  to  the  fullest  ex- 
tent of  his  or  their  ability,  and  to  sell  said  goods  on  as  short 
time  as  possible,  in  no  case  to  exceed  nine  months,  and 
subject  only  to  the  manufacturer's  regular  printed  warranty, 
and  to  deliver  no  goods  to  any  customer  before  it  is  fully 
paid  for  by  cash  or  note  as  herein  required. 

"  Second — The  party  of  the  second  part  hereby  guaran- 
tees the  sale  of  all  goods  ordered  for  the  season  of  1889 
and  1890,  the  meaning  and  understanding  of  this  guaran- 
tee being,  that  in  case  the  said  goods  are  not  all  sold  during 
the  continuance  of  this  contract,  then  the  party  of  the 
second  part  shall  keep  all  unsold  goods  insured  for  fiill 
value,  in  the  name  and  for  the  benefit  of  said  party  of  the 
first  part,  and  will  properly  store  and  carry  them  over  free 
of  insurance,  taxes,  storage,  and  freight,  subject  to  the  or- 
der of  said  party  of  the  first  part,  and  if  not  ordered  away, 
to  settle  for  all  unsold  goods,  January  i,  189 1^  in  cash,  if 
required  by  the  party  of  the  first  part. 

"  Third — The  party  of  the  second  part  agrees  to  take  all 
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notes  for  all  goods  sold  on  time  on  the  blanks  furnished 
by  said  party  of  the  first  part^  and  payable  to  their  order 
at  some  bank  or  express  office^  with  interest  at  the  rate  of 
ten  per  cent  per  annum  from  date  until  paid,  and  remit  to 
said  party  of  the  first  part  all  notes  taken  on  sales,  and 
their  part  of  all  cash  received  on  sales  as  fast  as  received. 

"Fourth — The  party  of  the  second  part  agrees  that  the 
makers  of  all  notes  which  may  be  sent  to  the  party  of  the 
first  part  in  pursuance  of  this  agreement  shall,  at  the  time 
such  notes  are  sent,  be  parties  of  well  known  responsibility 
and  good  reputation  for  the  payment  of  their  debts  in  the 
locality  where  they  reside,  and  the  notes  so  sent  shall  con- 
tain true  statement  of  the  real  and  personal  property  of 
their  makers,  showing  the  name  of  at  least  one  man  who 
owns  a  farm  of  not  less  than  eighty  acres  improved,  worth 
at  least  $1,000  over  and  above  any  incumbrance,  mortgage 
or  otherwise,  and  $500  worth  of  personal  property  over 
and  above  all  indebtedness,  and  shall  also  be  secured  by 
tlie  goods  sold, 

''Fifth — The  party  of  the  second  part  agrees  to  attend 
to  the  collection  or  aecuring  of  notes  taken  by  him  withoat 
extra  charge  when  requested,  and  agrees  to  guarantee  the 
payment,  and  does  hereby  guarantee  the  payment  of  any 
and  all  notes  taken  by  him  or  them  as  agent  aforesaid  in  the 
following  form,  viz.,  '  For  value  received  the  undersigned 
guarantee  the  payment  of  the  within  note,  and  hereby 
waive  notice  of  protest,  demand,  and  the  non-payment 
thereof.'  And  the  party  of  the  second  part  agrees  that  all 
notes  or  obligations  guaranteed  by  him  or  them,  if  not  paid 
in  two  months  after  maturity,  he  or  they  will  take  up  the 
same  and  pay  the  cash  to  the  said  party  of  the  first  part, 
and  to  reimburse  the  party  of  the  first  part  for  all  charges 
they  may  have  to  pay  in  collecting  notes  taken  by  the 
|iarty  of  the  second  part. 

**  Sixth — ^The  party  of  the  second  part  agrees  to  receive 
all  extras  and  printed  matter  shipped  to  him  or  them  on 
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arrival  at  plaoe  of  destination,  and  pay  the  freight  and 
charges  thereon,  and  will  collect  all  breakages  in  shipping 
from  the  transportation  company;  to  store  all  goods  and 
parts  out  of  the  san,  wind,  and  rain,  and  to  be  liable  to 
the  said  party  of  the  first  part  for  any  damages  that  goods 
may  sustain  by  reason  of  not  being  properly  stored,  to 
keep  the  party  of  the  first  part  harmless  from  all  charges 
for  storage,  reshipping,  or  taxes,  and  to  hold  all  unsold 
goods  and  parts  of  goods  for  such  time  after  the  expiration 
of  this  contract  (not  to  exceed  one  mouth)  as  may  be  re- 
quested by  the  party  of  the  first  ])art,  subject  to  their  order 
on  the  payment  of  any  freight  which  may  have  been  ad- 
vanced on  the  same. 

**  Seventh — The  party  of  the  second  part  agrees  to  en- 
gage in  the  sale  of  no  other  goods  of  the  same  class,  directly 
or  indirectly,  during  the  term  of  this  agency,  and  further 
agrees  not  to  sell  said  goods  in  any  other  territory  than 
herein  named,  on  penalty  of  forfeiting  to  the  party  whose 
rights  are  afitcted  all  the  profits  of  such  sales. 

''  Eighth — The  party  of  the  second  part  agrees  to  be  ac- 
countable to  and  reimburse  the  party  of  the  first  part  and 
assigns  for  any  losses  or  expenses  resulting  from  any  devi- 
ation from  this  agreement  or  from  the  price  list  and  con- 
ditions and  instructions  hereunto  attached,  whidi  are 
hereby  made  a  |)art  of  this  agreement. 

''Itinth — And  the  said  Lininger  A  Metcalf  Company 
agrees  to  furnish  the  goods  herein  named  to  the  said  party 
of  the  second  part  on  board  cars  at  Omaha  as  fast  as  the 
same  are  ordered,  to  the  extent  of  their  ability  so  to  do,  to 
be  accounted  for  to  the  said  Lininger  &  Metcalf  Company 
in  cash  or  notes,  as  herein  stated,  at  the  prices  named  from 
time  to  time  by  Lininger  db'Metcalf  Company.  It  is  fur> 
ther  agreed  that  prices  on  labsequent  shipments  are  sub- 
ject to  changes  in  the  market  price  of  the  material  with  the 
understanding  that  the  Lininger  A  Metcalf  Company  will 
meet  honorable  competition  on  first-class  work,  that  any 
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goods  shipped  by  the  party  of  the  first  part  to  the  party  of 
the  second  part  shall  be  settled  for  under  the  provisions  of 
this  agreement  at  invoioe  prioes^  whether  named  in  this 
agreement  or  not. 

'^  Tenth — The  party  of  the  first  part  agrees  to  furnish 
the  party  of  the  second  part  with  ciroulars  and  notes,  and 
to  furnish  goods  to  fill  orders  if  taken  in  conformity  with 
his  agreement  so  long  as  they  have  any  on  hand  not  en- 
gaged. The  party  of  the  first  part  hereby  agrees  to  allow 
and  the  party  of  the  second  part  hereby  agrees  to  receive 
and  accept  as  his  full  commission  on  ssIqi  made  as  afore- 
said the  amount  realized  on  sales  of  goods  (above  the  net 
prices  herein  mentioned)  as  a  consideration  for  transacting 
the  business  and  fulfilling  the  conditions  herein  required, 
specified,  and  implied,  but  only  on  goods  delivered  and  set* 
tied  for  and  not  on  orders  not  filled. 

**  Eleventh — The  party  of  the  first  part  agrees  that  where 
goods  are  sold  for  cash  the  commissions  shall  be  paid  in 
cash,  and  when  sold  on  time  the  commissions  shall  be  paid 
in  notes  taken  on  sales  in  such  notes  as  the  party  of  the  first 
part  may  select  for  that  purpose,  but  maturing  as  nearly  as 
possible  with  the  average  of  notes  taken  for  goods  sold. 

^'Twelfth — ^It  is  agreed  between  the  parties  that  the 
party  of  the  first  part  reserve  to  themselves  the  right  to 
resoind  this  contract  at  any  time  if  the  party  of  the  second 
part  shall  fiiil  to  discharge  any  of  the  obligations  entered 
into  as  above  or  whenever  the  party  of  the  second  part  is 
not  able  to  fulfill  the  same.  If  from  any  cause  whatever 
the  said  Lininger  db  Metcalf  Company  are  unable  to  fur- 
nish the  goods  herein  named  to  the  party  of  the  second  part 
tbey  are  not  liable  for  any  damages  whatsoever. 

''This  agreement  entered  into  the  day  and  date  above 
written  in.  In  witness  whereof,  we  have  hereunto  set  our 
hands. 

''(Signed)  Likinger  &  Metcalf  CSo, 

"By  M.  Hill. 
«G.  E.  Webb." 
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The  above  is  a  contract  of  agency  and  not  of  conditional 
sale,  and  it  was  unnecessary  to  file  the  same  for  record  to 
protect  the  principal.  Webb  had  no  interest  in  the  prop- 
erty subject  to  execution  or  attachment.  It  is  unnecessary^ 
therefore,  to  review  the  evidence  or  instructions  at  length. 
An  attempt  was  made  on  the  part  of  the  plaintiff  to  show 
an  independent  contract  outside  of  the  abovCi  but  the  evi« 
dence  fails  to  establish  the  same.  The  verdict  is  the  only 
one  that  could  be  sustained.     The  judgment  is  therefore 

Affirmed. 

The  other  judges  concur. 


County  of  Lancaster,  appellee,  v.  Edward  P. 
Trimble  et  al.,  appellants. 

[FiUBD  Junk  11, 1892.] 

1.  Tax  Liens:  Foreolosuiik:  Petition.    BM^  That  the  petitioo 

gtaied  fkcta  safiScient  to  authorise  a  foreelosare  of  tho  tax  lion. 

2.  :  FoKKCLosuRX  BT  CouNTT.  That  in  addition  to  tho  spe- 
cial provision  aathorising  a  coantj  to  foredooe  a  tax  lion  in  eer- 
taio  cases,  the  power  is  conferred  hj  eeotions  1  and  %  article  5, 
chapter  77,  Compiled  Statutes.  A  oonntj,  in  m  leg»l  mubs,  is  a 
person. 

S.  :  .    Taxes  are  leTied  hj  and  are  due  the  oonntj  either 

for  itself  or  as  trustee  for  Tarions  oorporations,  such  as  the  state, 
cities,  Tillages,  and  school  districts.  Where  m  conntj  porchases 
lands  for  delinquent  taxes  it  is  nnnecessaiy,  therefore,  Ihr  it  to 
pay  tho  treasurer  the  amount  of  snch  delinquent  taxes. 

4.  : :  PlsadING.    The  demurrer  heing  lo  tlw  whole 


petition,  the  oourt  cannot  discriminate  as  to  taxes  haired  hj  Uie 
statote  of  limitations. 

Rehearing  of  case  reported  33  Neb.,  121. 
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J,  R,  WfbsteVy  for  appellants: 

Th^  court  erred  in  overruling  the  motion  to  strike  out 
all  items  to  and  including  the  year  1872.  (Johnson  v. 
Hahn,  4  Neb.,  139 ;  Peet  v.  a  Brim,  5  Id.,  362 ;  Pettii  v. 
Bfack,  8  Id.,  59 ;  Lynam  v,  Anderson,  9  Id.,  378.)  The 
remedy  by  foreclosure  oan  only  be  pursued  under  the  re- 
strictions of  the  statute,  and  is  limited  to  cases  involving 
at  least  $200.  (Cooley,  Taxation,  13,  369,  364 ;  Nebraska 
City  V.  Gas  Co.,  9  Neb.,  346 ;  Johnson  v.  Hahn^  4  Id., 
148 ;  lAnooln  B.  &  L.  Ass'n  v.  Graham,  7  Id.,  180 ;  War- 
ren V.  Mayor,  2  Gray  [Mass.],  99 ;  State  v.  Comers,  6  O. 
St  607 ;  JoTies  v.  Gray,  8  Gray  [Mass.],  339;  Campau  v. 
City,  14  Mich.,  286;  Slawson  v.  Racine,  13  Wis,,  444; 
State  V.  Dousman,  28  Id.,  647;  MUler  v,  Lancaster,  17 
Neb.,  87 ;  Lathrop  v.  MiUs,  19  Cal.,  614;  Stale,  ex  rel.  Ai£y 
GenH,  v.  Harris,  19  Nev.,  222.)  The  lien  is  not  lost  or 
released  by  failure  of  foreclosure.  {Johnson  v.  Hahn,  4 
Neb.,  148 ;  Cooley,  Taxation,  369,  364.) 

N.  Z.  Snell,  contra,  cited,  contending  that  the  proviso  as 
to  the  $200  was  invalid:  Fayette  Co.  v.  Bank,  10  L.  R.  A. 
[O.],  196 ;  Latfftonv.  Stede,  7  L.  R.  A.  [N.  Y.],  134;  State, 
ex  reL  Cornish,  v.  Tattle,  63  Wis.,  45 ;  Santo  v.  Staie,  2  la., 
165;  McOready  v.  Sextons,  29  Id.,  366;  Commonwealth  «. 
Hitchings,  5  Gray  [Mass.],  482;  Robinson  v.  Bidtoett,  22 
Cal.,  379;  MuUdoon  v.  Levi,  26  Neb.,  467 ;  Staie  v.  Hurds, 
19  Id.,  316;  State,  ex  rel.  Miller,  v.  Lancaster  Co.,  17 
Neb.,  86;  Bailey  v.  StaU,  30  Id.,  866. 

Maxwell,  Ch.  J. 

An  opinion  was  filed  in  this  case  which  is  reported  in 
33  Neb.,  121.  A  rehearing  was  granted  and  the  cause 
again  submitted.  The  petition  alleges  that  the  land  was 
subject  to  taxation  for  state  and  county  taxes  for  the  years 
1872  to  1882  inclusive;  that  the  lot  was  duly  listed  and 
61 
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asse.ssed  for  taxation  for  each  of  said  years  aud  taxes  duly 
levied  thereon,  and  that  the  county  clerk  prepared  Uie  tax 
lists  for  eaoh  of  said  years,  and  that  taxes  became  delin- 
quent and  have  never  been  paid;  that  the  tax  for  1882, 
November,  1883,  being  delinquent,  the  premises  were  duly 
offered  at  tax  sale  and  not  sold,  and  on  May  22, 1884,  were 
sold  to  the  county  of  Lancaster  for  the  sum  of  $ ^  in- 
cluding interest  and  penalty,  for  delinquent,  taxes  of  the 
years  1882,  1881,  1870,  and  city  tax  for  1872  and  1875; 
copy  of  the  oertificate  by  the  treasurer  is  set  forth  in  the 
petition;  that  the  certificate  has  ever  remained  in  the  treas- 
urer's custody  aud  is  the  property  of  the  plaintiff,  Lancas- 
ter county;  that  since  such  sale,  tax  for  years  1883,  1884, 
1885, 1886, 1887,and  1888  has  been  levied  and  remains  un- 
paid ;  that  no  redemption  of  the  tax  has  been  made ;  then 
follows  a  table  of  the  items  of  oounty  and  state  taxes  of 
each  year,  and  that  the  time  for  redemption  expired  May 
22, 1888;  that  three  months  prior  thereto  notice  was  served 
on  the  owner  and  on  the  person  to  whom  it  had  been  as- 
sessed, and  on  the  occupant,  that  unless  redemptions  were 
made,  a  foreclosure  would  be  commenced;  that  the  sum  due 

is  I f  and  five  years  have  not  elapsed  since  the  aale; 

that  no  proceedings  have  been  had  at  law  to  collect  the  tax, 
and  prayer  for  foreclosure. 

It  is  claimed  by  the  appellant  that  a  motion  was  filed  to 
strike  out  of  the  petition  all  items  of  tax  of  the  year  1872 
and  prior  thereto,  which  was  overruled  and  appellants  ex- 
cepted. It  is  sufficient  to  say  that  the  record  contains  no 
motion  of  that  kind  or  any  order  thereon  or  intimation  that 
such  motion  was  filed.     It  will  not  be  considered,  therefore. 

The  plaintiff  in  error  filed  a  demurrer  to  the  petition  as 
follows: 

**  Now  come  the  defendants  and  demur  to  the  petition 
herein  filed,  because : 

**1.  The  petition  does  not  state  a  cause  of  action  against 
the  defendant  or  yet  against  the  said  real  estate. 
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**  2.  Because  it  appears  that  the  alleged  cause  of  action 
does  not  amount  to  $200,  as  required  by  section  1^  article 
4,  of  chapter  77^  Compiled  Statutes  of  Nebraska. 

''3.  Beitiuse  it  does  not  appear  that  the  plaintiff,  the 
county  of  Lancaster,  has  paid  any  portion  of  said  tax.'' 

It  is  contended  on  behalf  of  the  appellants,  with  con- 
siderable earnestness,  that  each  of  the  three  grounds  of 
demurrer  is  well  taken  and  should  be  sustained.  It  will 
be  conceded  that  the  right  of  foreclosure  of  a  tax  lien  is 
derived  alone  from  the  statute.  The  theory  of  taxation 
in  this  state  is  that  all  property  not  exempt  siiall  bear  its 
proportionate  share  of  the  burden  of  taxes.  Where  land 
is  assessed  and  taxes  levied  and  not  paid  by  a  certain  time 
named  it  is  offered  for  sale,  and  if  not  sold  either  at  pub- 
lic or  private  sale,  then  it  may  be  bid  in  by  the  county* 
The  county  purchases  it  as  a  last  resort  in  order  to  secure- 
the  amount  due  thereon.  The  land-owner,  after  the  pur- 
chase, has  two  years  in  which  to  redeem,  and  if  the  landi 
is  occupied^  personal  notice  must  be  served  on  the  occupants 
These  taxes  are  due  the  county  both  for  the  payment  of 
the  county  liabilities  and  as  a  trustee  for  the  various  bene- 
ficiarieSy  such  as  the  state^  cities,  towns,  villages,  and  school 
districts  within  the  county.  The  money  being  due  the 
county,  either  in  its  own  or  a  representative  capacity,  it  is- 
nnnecessary  for  it  to  pay  the  amount  of  the  tax  to  the 
treasurer,  and  the  taxes  in  question,  so  far  as  appears,  are 
valid  liens  upon  the  land  in  controversy.  This  disposes 
of  the  first  and  third  ground  of  demurrer. 

2.  It  is  insisted  that  even  if  the  right  to  foreclose  the 
lien  exists,  still  the  amount  claimed  must  exceed  $200 
to  authorize  the  institution  of  an  action.  After  a  very 
careful  examination  of  the  entire  question  we  are  satisfied 
that  our  former  opinion  is  right.  In  addition  to  what  is 
said  in  that  opinion  the  power  is  clearly  conferred  by  sec- 
tions 1  and  2,  article  6,  chapter  77,  Compiled  Statutes, 
which  read  as  follows:    ''That  any  person,  persons,  or 
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oorporatioD  having  by  virtae  of  auy  provisioDS  of  the  tax 
or  revenue  laws  of  tiiis  state  a  h'en  upon  any  real  prop- 
erty for  taxes  assessed  thereon,  may  enforce  such  lien  by  an 
action  in  the  nature  of  a  foreclosure  of  a  mortgage  for  the 
sale  of  so  much  real  estate  as  may  be  necessary  for  that 
purpose,  and  costs  of  suit.  That  any  person,  persons,  or 
corporation  holding  or  possessing  any  certificate  of  pur- 
chase of  any  real  estate  at  public  or  private  tax  sale,  or 
any  tax  deed,  shall  be  deemed  entitled  to  foreclose  such  lien 
under  the  provisions  of  this  act  within  any  time  not  ex- 
ceeding five  years  from  the  date  of  tax  sale  (not  deed)  upon 
which  such  lien  is  based ;  And  provided,  That  the  taking 
out  of  a  tax  deed  shall  in  nowise  interfere  with  the  rights 
granted  in  this  chapter." 

The  county  is  a  person  in  the  legal  sense  of  the  tmn, 
and  we  know  of  no  reason  why  it  should  be  compelled  to 
hold  lands  for  years  practically  exempt  from  final  sale  for 
taxes.  The  law  gives  the  land-owner  a  reasonable  time  in 
which  to  make  payment;  if  he  will  not  do  it  within  the 
time  specified,  then  the  land  may  be  sold  as  upon  foreclos- 
ure of  a  mortgage,  the  surplus  in  excess  of  taxes  dae  going 
to  him  while  the  purchaser  acquires  a  good  title.  The  de- 
murrer is  to  the  whole  petition,  so  that  the  court  cannot 
discriminate  against  taxes  which  should  be  barred.  The 
former  judgment  is  right  and  is 

Affirmkdu 

Thb  other  judges  concur. 
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David  Binkley  et  al.  v.  Thk  State  of  Nebraska. 

[FiLSD  JUNX  11,  1892.] 

1.  Criminal  Law:  Information:  Chanoino  Alleged  Name 
OF  Accused.  Id  a  prosecation  for  felooj,  after  the  witnesH  had 
been  sworn,  the  prosecating  attorney  asked  and  obtaiDed  leavo 
to  make  a  oonection  in  the  name  of  such  witness,  by  changing 
the  initials  of  the  Christian  name  fh>m  C.  A.  to  H.  C.  Heldy 
That  the  proeecnting  attorney  should  be  required  to  show  that 
he  was  not  aware  of  the  mistake  until  that  time,  and  that  if  tho 
accused  should  make  it  appear  that  he  was  misled,  the  court 
should  continue  the  case  to  a  later  day  In  the  term. 


2.  :  Evidence.    To  authorize  a  jury  to  find'areidict  of  guilty 

in  a  criminal  case  the  evidence  must  point  to  the  accused  as  the 
party  who  committed  the  offense,  and  mere  conjecture  or  sus- 
picion, howcTor  strong,  will  not  warrant  a  verdict  of  guilty. 

Error  to  the  district  court  for  Washington  county. 
Tried  below  before  Doane,  J. 

Jesse  T,  Davis,  for  plaintiffs  in  error,  cited,  as  to  change 
in  information  :  Parks  t\  State,  20  Neb.,  517;  Stricklett  v. 
State,  31  Id.,  674 ;  Harris  v.  State,  24  Id.,  803. 

George  H.  Hastings,  contra,  cited,  on  the  same  point: 
Oan4y  v.  State,  24  Neb.,  723;  Parks  v.  StaU,  20  Id., 
615;  Stevens  v.  State,  19  Id.,  647;  Saxon  v,  Cain,  Id., 
491;  WhiU  v.  Rourk,  11  Id,,  521;  Van  SaiU  v.  Butler, 
19  Id.,  354. 

Maxwell,  Ch.  J. 

At  the  adjourned  February  term  of  the  district  court  of 
Washington  county  the  plaintiffs  in  error  were  informe<I 
against  by  the  county  attorney  for  the  offense  of  an  assault 
with  intent  to  kill  and  murder  one  C.  A.  Alderman,  and 
on  the  trial  were  found  guilty  and  sentenced  to  imprison- 
ment in  the  penitentiary  for  one  year.     The  first  error  as« 
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signed  is  in  permitting  the  county  attorney  to  change  the 
Dame  of  a  witness  on  the  information  after  sach  witness 
had  been  sworn,  from  C.  A.  Alderman  to  H.  C.  Alderman. 
The  record  upon  this  point  is  as  follows : 

Q*  Give  your  full  name. 

A.  Hercules  Campbell  Alderman. 

The  defendant's  attorney  here  objects  to  the  witness  tes- 
tifying, on  the  ground  that  the  name  does  not  appear  oa 
the  information. 

Q.  Who  is  C.  A.  Alderman  ? 

A.  That  is  intended  for  me^  but  ihey  got  the  initials 
wrong. 

Q.  What  is  the  full  name. 

A.  Hercules  C.  Alderman. 

By  the  Court.  You  may  amend  the  name  on  the  in- 
formation if  that  i.s  the  person  intended. 

To  which  the  dofriKlants  except. 

The  names  of  witnesses  upon  the  information  should  be 
correctly  given.  A  party  accused  of  crime  should  be  ad- 
vised in  advance  of  the  witnesses  who  will  testify  against 
him,  so  that  he  may  be  prepared  to  meet  their  testimony  as 
he  may  suppose  it  will  be.  The  reason  for  this  rule  is 
very  clearly  stated  by  Judge  Cobb  in  Pctrka  v.  StcUe,  20 
Neb.,  617,  518,  as  follows:  ''It  is  an  innovation  wbidi 
had  been  often  suggested  before  it  was  adopted.  With  its 
undoubted  advantages  it  has  been  objected  to^  as  placing 
too  Qiuch  power  in  the  hands  of  the  prosecutor.  ProbaUy 
foreseeing  this  objection,  the  framers  of  the  law  sought  to 
throw  around  the  rights  of  the  accused,  under  this  melbod 
of  p:  o  ocution,  every  reasonable  protection.  Under  the 
system  of  prosecution  by  indictment  the  grand  jury  was, 
in  a  sense,  the  accuser  of  every  person  brought  to  trial  for 
a  crime.  So  here,  where  the  services  of  a  grand  jury  are 
dispensed  with,  while  the  responsibility  of  the  prosecution 
rests  in  some  sense  upon  the  shoulders  of  the  prosecuting 
attorney,  there  is  certainly  some  reason  why  there  shonld 
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be  open  to  the  aocused  some  source  of  information  as  to  the 
identity  of  the  persons  upon  whose  oath  his  conviction 
and  panishment  is  about  to  be  claimed  at  the  bar  of  jus- 
tice.'' The  prosecuting  attorney  at  least  should  have  been 
required  to  show  that  he  had  been  misinformed  as  to  the 
name,  and  that  he  was  not  aware  of  the  mistake  until  that 
time.  Courts  cannot  be  too  careful  in  guarding  the  rights 
of  the  aocused  in  this  regard,  and  where  the  accused  has 
been  misled,  and  a  showing  to  that  effect  is  made,  a  contin- 
uance to  a  later  day  in  the  term  should  be  granted. 

The  testimony  tends  to  show  that  on  the  16th  of  Feb- 
ruary, 1891,  about  6  P.  M.,  the  plaintiffs  in  error,  with 
John  Binkley,  a  brother  of  the  plaintiffs  in  error,  and 
Alderman  were  at  the  depot  in  the  village  of  Washing- 
ton; that  they  had  a  jug  which  contained  half  a  gallon  of 
whisky;  that  they  were  in  the  freight  department  of  the 
depot  and  each  of  them  was  weighed  on  the  scales  therein ; 
that  each  of  them  drank  from  the  jug;  that  they  tested  the 
strength  of  each  other  by  two  at  a  time  sitting  down  on 
the  floor  of  the  depot  face  to  face,  the  feet  of  one  braced 
against  the  feet  of  his  associate,  and  each  taking  hold  of  a 
stick  and  pulling  so  as,  if  possible,  to  lift  his  opponent; 
that  after  each  trial  of  strength  in  this  manner  the  jug 
was  called  into  requisition  and  each  of  the  four  took  a 
drink.  This  was  kept  up  for  some  time,  probably  half 
an  hour  or  more;  by  that  time  the  entire  party  was 
considerably  intoxicated,  and  Alderman,  according  to  his 
own  testimony,  was  considerably  under  the  influence 
of  liquor,  and  according  to  the  testimony  of  the  other 
witnesses,  was  drunk.  In  pulling,  the  parties  had  used 
a  broken  axe  handle  on  which  was  a  dull  axe.  The 
theory  of  the  prosecution  is,  that  the  plaintiff  in  error 
struck  Alderman  on  the  head  with  the  axe  and  caused  the 
injury  which  will  presently  be  stated.  It  also  appears  that 
the  axe  was  in  the  depot;  so  far  as  shown  belonged  there, 
and  was  left  in  the  depot ;  that  while  the  parties  were  in 
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the  depot  they  were  good  natured,  and,  so  far  as  we  caD 
judge,  on  friendly  terms.  Between  6  and  7  P.  M.,  all  of 
parties  went  out  on  the  platform,  and  the  agent  dosed  the 
door  and  fastened  it  on  the  inside.  The  Binkleys  were 
going  to  shell  corn  on  the  following  day  and  load  it  on  a 
car,  and  John  Binkley  went  into  the  office  to  speak  to  the 
agent.  He  was  gone  but  a  short  time.  When  he  returned 
his  brothers  were  gone  and  he  found  Alderman  a  short 
distance  from  the  depot  lying  on  his  face  on  the  ice  and 
snow.     His  direct  testimony  on  that  point  b  as  follows: 

Mr.  Ginter  and  I  went  out  the  way  I  came  in ;  he  locked 
the  door  and  went  into  hb  house  and  I  walked  around  the 
other  way  and  started  for  home. 

Q.  What  did  you  see  when  you  got  round  to  the  door 
that  you  came  out  of? 

A.  I  came  right  around  the  way  I  came  out  of  the 
freight  room. 

Q.  What  did  you  see  there  when  you  got  around  on  the 
platform? 

A.  I  saw  Mr.  Alderman  there;  I  thought  it  was  one  of 
my  brothers  when  I  first  saw  him. 

Q.  Where  was  Alderman  at  that  time? 

A.  He  was  lying  there  on  the  ice. 

Q.  About  how  far  from  thb  platform  ? 

A.  Well,  I  should  say  about  three  or  four  feet,  or  some- 
thing like  that,  I  could  not  say  positively  ;  I  just  jumped 
right  over  him;  jumped  right  off  and  jumped  right  over 
him. 

Q.  After  you  jumped  over  him  what  did  you  do? 

A.  I  picked  him  up. 

Q.  Did  he  have  his  cap  on  at  that  time? 

A.  No,  sir;  his  cap  was  lying  right  by  the  side  of  him  ; 
I  put  his  cap  on  his  head  and  picked  him  up. 

Q.  Then  what  did  you  do  with  him? 

A.  I  started  him  for  home,  to  take  him  over  to  hi» 
home. 
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Q.  Did  you  see  your  brothers  William  or  Dau  there  ai 
the  time  you  first  saw  Mr.  Alderman  lying  there  ? 

A.  No,  sir. 

Q.  Did  you  see  them  there  about  the  time  Mrs.  Alder- 
man came? 

A.  No,  sir;  I  never  noticeci  them. 

Q.  How  long  after  you  found  Mr.  Alderman  did  Mrs. 
Alderman  oome? 

A.  I  had  just  picked  him  up;  I  had  probably  got  nearly 
as  fitr  as  that  gate,  then  I  met  her. 

Q.  Did  William  or  Dan  say  anything  at  that  time  that 
Mrs.  Alderman  came  up? 

A.  No,  sir;  not  that  I  heard  of;  I  never  paid  any  atteu* 
tion  to  it. 

Q.  Were  they  about  in  sight? 

A.  No,  sir;  I  didn't  notice  them  at  all. 

Q.  You  didn't  look  for  them? 

A.  No,  sir;  I  just  supposed  he  fell  off  and  got  hurt;  I 
was  kind  of  excited  about  him;  I  saw  he  was  bleeding;  I 
gathered  him  up  and  was  taking  him  home. 

Q.  How  long  did  you  remain  afler  going  to  Mr.  Alder- 
man's place  that  evening;  how  long  did  you  remain  at  A1-* 
derman's  after  taking  him  home? 

A.  I  think  it  was  about  3  o'clock  in  the  morning. 

Q.  What  time  did  you  go  to  see  him  again? 

A.  I  think  I  went  in  the  morning;  I  think  it  was  be- 
fore I  had  my  breakfast;  we  was  in  a  hurry — getting  ready 
to  shell  corn. 

Q.  When  you  first  picked  Mr.  Alderman  up  what  did 
he  say,  if  anything? 

Al.  I  asked  him  if  he  was  hurt;  he  called  me  some  vul- 
gar names,  and  told  me  to  go  to  hell. 

Q.  After  you  had  got  him  up  did  you  say  anything 
about  how  he  came  to  get  hurt? 

A.  Yes,  sir. 

Q.  What  did  he  say  to  you? 
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A.  He  told  me  to  go  to  helL 

Q.  Did  he  ever  tell  you  how  it  occurred  f 

A.  NO)  sir. 

Objected  to.    Objection  overruled. 

Q.  At  the  time,  and  immediately  after  he  was  injt 
did  he  tell  yon  anything  about  how  he  was  injured? 

A.  I  asked  him  how  he  got  it  done;  he  told  me  he 
didn't  know;  he  said  he  didn't  know  how  he  did  get  hurt. 

Q.  State  whether  or  not  when  you  first  came  to  him  he 
was  rational  or  acted  rational. 

A.  Not  until  I  picked  him  up  and  asked  him  if  he  was 
hurt.  I  didn't  ask  him  if  he  was  hnrt  until  I  picked  him 
up. 

On  his  redirect  examination  he  testified : 

Q.  State  if  you  examined,  the  next  morning,  the  place 
where  you  found  this  man  lying  that  evening. 

A.  Yes,  sir;  I  did. 

Q.  What  was  the  condition  of  the  ground  there  at  that 
place. 

A.  It  was  icy. 

Q.  State  if  there  was  any  ice  projecting  up  there. 

A.  Yes;  two  or  three  feet  from  there  was  ice  where  the 
wagons  ran  along  and  pushed  the  snow  up;  after  it  had  been 
thawed  it  froze.  There  was  a  little  pile  of  oorded  blood 
where  I  picked  him  up. 

Q.  What  was  the  nature  of  this  ice? 

A.  It  was  just  regular  hard  ice. 

Q.  Did  it  come  up  above  the  regular  snr&oe? 

A.  Yes,  sir;  stuck  up  about  an  inch  and  a  half  or  two 
inches,  pretty  near  sharp. 

Q.  How  &r  was  that  from  where  his  head  was  where 
you  found  him  ? 

A.  Right  where  this  sharp  ice  was  and  his  head  it  was 
two  or  three  inches;  there  was  some  curded  blood,  kind  of 
foamy. 

Q.  Did  you  notice  blood  on  the  platform? 
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A.  Yes,  sir. 

This  testimony  as  to  the  ioe  is  corroborated  by  the  vil- 
lage marshal,  and  there  is  no  contradictory  testimony. 
Tiie  wound  was  on  the  front  part  of  the  head,  and  is  de- 
scribed by  Dr.  Wade,  the  physician  who  attended  him,  as 
follows: 

A.  We  discovered  this  wound,  about  as  I  said,  maybe 
three  or  four  inches,  perhaps  not  quite  so  much,  gaping  on 
account  of  the  fact  that  the  tissues  that  were  about  it,  you 
might  call  flesh,  were  pushed  and  the  tissues  widening  it, 
and  in  pressing  down  onto  the  bone  we  discovered  that 
there  was  a  small  orack  in  the  upper  bone.  The  skull 
consists  of  two  bones;  the  lower  one  of  course  we  could 
tell  nothing  about;  the  upper  one,  there  was  a  small  de- 
pression in  it. 

Q.  How  could  you  tell  that? 

A.  By  pressing  down  on  the  bone  and  finding  an  irreg- 
ularity. 

Q.  You  found  that? 

A.  Yes,  sir. 

Q.  What  would  that  indicate  ? 

A.  That  something  had  happened  to  him  pretty  severe. 

Q.  What  would  you  say  from  that  examination  was  the 
character  of  the  instrument  used  in  producing  that  wound? 

A.  Well,  it  could  be  produced  a  good  many  ways. 
When  I  got  there  I  knew  nothing  about  the  matter,  until  in 
the  morning  when  I  inquired. 

Q.  What  was  it  with  reference  to  its  being  a  sharp  or 
blunt  instrument? 

A.  I  stated  at  that  time,  and  will  state  now,  that  he  had 
received  a  blow  with  an  instrument  that  was  inclined  to  be 
dull.  A  dull  instrument  could  have  done  it  as  easily  as 
a  sharp  instrument. 

Q.  You  examined  that  wound  pretty  carefully  that 
morning? 

A.  Yes,  sir. 
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Q.  What  was  the  size  of  that  wound  with  reference  to 
the  back  of  the  ax  identified  by  the  witness  H.  C.  Alder- 
man, that  part  of  it  (indicating);  what  was  the  size  of  the 
wound  with  reference  to  that? 

A.  Of  course  I  could  not  swear  that  instrument  had 
done  it;  it  could  have  happened  or  been  done  with  an  in- 
strument of  that  kind. 

Q.  About  how  long  was  the  wound? 

A.  Welly  I  said  between  three  and  four  inches.  I 
didn't  measure  it  at  that  time. 

Q.  About  how  wide? 

A.  It  was  about  an  inch  wide,  gaping,  as  I  said.  Of 
course  a  wound  of  that  kind  could  be  produced  with  a 
very  blunt  instrument.  You  could  take  any  kind  of  an 
iron  ball  and  strike  a  man  and  it  would  produce  that  kind 
of  a  wound. 

Q.  Could  it  have  been  produced  by  the  axe  identified 
by  the  witness  (H.  C.  Alderman)? 

A.  I  say,  it  could  have  been  produced  by  most  any  kind 
of  a  blunt  instrument 

The  injury  is  shown  to  have  occurred  after  the  depot 
was  closed  and  the  axe  was  locked  therein,  and  it  is  evi- 
dent that  the  injury  could  not  have  been  inflicted  with  the 
axe.  Each  of  the  defendants  below  testified  as  a  witness 
and  denied,  fully  and  unequivocally,  striking  Alderman 
with  an  axe  or  any  other  instrument  A  little  blood  was 
found  on  the  platform,  but  that  is  accounted  for  in  a  vari- 
ety of  ways  that  need  not  be  noticed  here.  Aside  from 
vague  and  indefinite  theories  upon  which  this  cause  seems 
to  have  been  tried  the  testimony  seems  to  show  that  Al- 
derman was  intoxicated  and  fell  ofi^  the  depot  platform, 
which  was  from  two  feet  to  two  feet  and  a  half  above  the 
ground,  striking  his  head  on  the  sharp  ice  and  cutting  his 
head  in  the  manner  indicated.  It  is  a  matter  of  surprise 
that  a  court  would  sustain  a  verdict  of  guilty  on  such  tes- 
timony.    Guilt  is  not  to  be  established  by  mere  conjecture 
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or  suspicion^  however  strong.  All  experience  has  shown  that 
a  party  may  be  wholly  innocent  of  the  offense  of  which 
he  is  accasedy  although  appearances  may  be  against  him. 
The  law,  therefore,  to  guard  against  injustice  requires,  that 
the  offense  be  established  by  evidence  beyond  a  reasonable 
doubt.  It  is  a  serious  matter,  not  only  to  a  party,  but  to 
the  state  as  well,  to  take  a  person  from  the  ordinary  avoca- 
tions of  life,  brand  him  as  a  felon  and  deprive  him  of  his 
liberty,  nppropriate  his  labor  and  cast  a  cloud  upon  his 
future  life  and  humiliate  his  relatives  and  friends;  and  to 
authorize  the  state  in  doing  this  there  should  be  no  reason- 
able doubt  of  his  guilt.  The  proof  in  this  case  fiills  far 
short  of  showing  such  guilt.  Some  of  the  instructions 
are  open  to  objection,  but  it  is  unnecessary  to  consider  the 
same.     The  judgment  of  the  district  court  is  reversed  and 

the  cause  remanded  for  farther  proceedings. 

• 

Reversed  and  kemanded. 
Thb  other  judges  concur. 


William  S.  Howard  y.  R.  Q.  Stewart  et  au 

[FiLID  Juvx  11,  1892.] 

Is  BemoTftlof  Causes.  Upon  theflweof  the  record  m  prcstnted 
the  oMe  waa  properlj  remoTed  into  the  United  States  eiieait 
eonrtii 


9l  t  Aonov  FOB  Wbonoful  Lxvt  bt  Mabshal.     In  •■ 

•etion  where  the  amonnt  of  damages  claimed  bj  reason  of  a 
wrongftd  leTj  and  sale  of  goods  bj  a  United  States  marshal 
and  hia  depntj  exceeds  12,000  exdoalTe  of  coats,  they  may  le- 
moTo  the  caoae  into  a  United  Statea  drcnit  conrl 

8L : :  Plxadino.    To  entitlo  them  to  do  ao,  howaror, 

the  J  mnal  plead  Jostifleation  nnder  the  proceos  of  that  conrl 
A  general  denial  of  the  facto  stated  in  the  petition,  where  the 
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mction  is  for  the  wrongful  taking  and  sale  of  the  goods,  is  not 
sufficient  to  show  Jostification. 

•:  iHTCBYKNTioir.    A  petition  for  interTen- 


tion  which  states  the  ihets  as  to  the  interest  of  the  marshal  and 
the  InterTenor  may  be  sufficient  prima  fade  to  show,  on  paper, 
for  the  purpose  of  a  petition  to  remove  the  cause,  the  right  ol 
the  marshal  to  Itrj  on  and  sell  the  property  of  the  plaintiff. 

An  interTenor,  so  far  as  the 


right  of  remoTsl  is  eonoerned,  steps  into  the  shoes  of  the  orig- 
inal  party.  If  ho  oould  have  removed  the  cause,  the  intervenor 
may  do  so.  If  he  oould  not  remove  the  cause,  then  (he  inter- 
venor  is  debarred  from  such  removaL 

• 

Error  to  the  district  court  for  Kearney  county.  Tried 
below  before  Gaslin,  J. 

John  M,  Ragan,  and  /•  B.  Cessna^  for  plaintiff  in  error: 

A  substituted  party  comes  into  a  suit  subject  to  all  the 
disabilities  of  him  whose  place  he  takes.  (Hi  A  T.  Ool,  iZ. 
Cb.  V.  Shirley,  111  U.  S.,  358;  OabU  v.  Mis,  110  Id., 
389;  Piiie  v.  ToecU,  116  Id.,  41 ;  Shane  v.  Anderson,  117 
Id.,  236;  Young  v.  Parker,  132  Id.,  267;  L.  &  N.  E.  Co. 
V.  Wavgelin,  132  Id.,  099;  Ohlquist  v.  Fcntcell,  13  Fed. 
Rep.  [la], 305;  Thouron  v.  B.  Cb.,  38  Fed.  Rep.  [Tenn.], 
673;  OiUon  v.  Bruce,  108  U.  S.,  661 ;  Phelps  v.  Oaks,  117 
Id.,  236.)  If  the  interests  of  the  other  parties  are  so  identi- 
fied that  they  should  be  considered  together,  the  cause  can- 
not be  removed  when  one  of  the  parties  is  a  citizen  of  the 
same  state  with  the  plaintiff  or  defendant  {Wilson  9.  i?. 
a>.,  22  Fed.  Rep.,  3 ;  Bfonson  v.  Lumber  Co.,  35  Id., 
634.)  In  removals  on  account  of  local  prejudice  all  inter- 
ested in  one  side  of  the  controversy  must  be  citizens  of  the 
state  in  which  suit  was  brought,  and  all  interested  ad- 
versely must  be  citizens  of  another  state.  {Thouron  r.  R. 
Cb.,  38  Fed.  Rep.,  673;  Myers  v.  Swann,  107  U.  S.,  546; 
Vanneoar  v.  Bryant,  21  Wall.  [IT.  S.],  41 ;  Sewing  Maeh. 
Case,  18  Id.,  553;  Iron  Co.  v.  Asbum,  118  U.  S.,  54; 
Anderson  9.  Bowers,  43  Fed.  Rep.,  321 ;  Hancock  «•  Hoi- 
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brook,  119  Id.,  586.)  These  words  having  reoeived  a 
jadicial  interpretation  before  the  acts  of  1887  and  1888,  it 
ii  supposed  that  the  legislature  intended  the  same  interpre- 
tation to  be  given  to  the  latter.  {The  Abbotts/ord,  98  U.  S., 
440.)  The  fact  that  these  foreign  defendants  had  a  right 
to  oome  in  to  defend  their  rights  does  not  make  a  separable 
controversy  between  them  and  the  plaintiff.  {Thouron  t\ 
E.  (h.,Z6  Fed.  Rep.,  673;   Stewart  v.  Dunham,  115  U. 

a,  64.) 

Leeie  S  Stewart,  and  L.  O.  Burr,  oo^nJtrai 

Where  a  party  bases  his  right  upon  a  judgment  or  order 
of  the  federal  courts,  the  case  may  be  removed  thereto 
upon  the  ground  that  it  involves  a  construction  of  the  fed- 
eral law.  (Dwpasseau  v.  Boohereau,  21  Wall.  [U.  8.],  130; 
Bockv.  Perkins,  11  Sup.  Ct.  Rep.  [la.],  677 ;  Oresoent  Live 
Stock  Co.  n.  Butcher^e  Union,  120  U.  S.,  146.)  Issues  of 
fact  raised  upon  petitions  for  removal  must  be  determined 
by  the  federal  court.  {Chrehore  p.  R.  Co.,  131  U.S., 240; 
R.  Co.  p.  Dunn,  122  Id.,  513 ;  Caraon  v.  HyaU,  118  Id., 
279;  R.  Co.v.  Wangelin,  132  Id.,  599;  Kansas  OUy,  etc.,  R. 
Co.  V.  Dougherty,  138  Id.,  298.)  The  right  of  removal  on 
the  ground  of  prejudice  or  local  influence  is  restricted  by 
the  act  of  1887  to  suits  in  which  there  is  a  controversy 
between  citizens  of  different  states;  such  right  now  belongs 
only  to  the  defendant  who  is  a  citizen  of  a  foreign  state. 
{Mal(me  p.  R  C6.,  36  Fed.  Rep.,  626 ;  Whelan  v.  R.  Co., 
Id.,  849.) 

MaxwelLi  Ch.  J. 

In  July,  1889,  the  plaintiff  filed  a  petition  in  the  dis- 
trict court  of  Kearney  county  against  the  defendants  to 
recover  the  sum  of  $5,000  for  the  wrongful  conversion  of 
a  stock  of  goods.  The  defendants  answered  by  a  general 
denial.  In  October,  1889,  E.  M.  Eusfield  &  Co.  filed  a 
petition  to  intervene  as  follows: 
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"  Comes  now  E.  M.  Ensfield  &  Co.,  and  shows  to  the 
court  that  they  recovered  a  judgment  in  the  circuit  court 
of  the  United  States,  district  of  Nebraska,  against  Warren 
D.  and  A.  S.  Howard,  doing  business  as  Howard  Bros.,  for 
the  sum  of  $695  and  costs,  in  an  action  pending  in  said 
court  wherein  E.  M.  Ensfield  &  Co.  was  plaintiff  and  said 
Howard  Bros,  was  defendant;  that  an  execution  was  dnly 
issued  upon  said  judgment  and  delivered  to  Brad  D. 
Slaughter,  marshal  of  said  court,  and  one  of  the  defend- 
ants herein ;  that  said  execution  was  duly  levied  upon  a 
stock  of  general  merchandise  and  certain  notes  and  book 
accounts  as  property  of  said  Howard  Bros,  by  said  mar- 
shal, through  his  duly  appointed  deputy,  R.  Q.  Stewart, 
defendant  herein;  that  said  property  was  advertised  and 
sold  according  to  law  by  said  marshal  and  his  deputy ; 
said  property  so  levied  upon  and  sold  is  the  same  property 
for  the  alleged  conversion  of  which  plaintiff  herein  seeks 
to  recover  from  defendants  herein;  that  the  plaintiff  to 
this  action  claims  to  have  been  owner  of  said  property  at 
the  time  of  said  levy  and  sale,  which  yoar  petitioner  al- 
leges is  untrue,  and  says  that  said  property  at  the  time  of 
said  levy  and  sale  was  the  property  of  said  Howard  Bros.; 
that  the  claim  of  said  W.  S.  Howard  to  the  ownership  of 
said  property  is  made  in  pursuance  of  a  conspiracy  and 
confederation  between  him  and  said  Howard  Bros.,  to  hin- 
der, cheat,  and  defraud  the  creditors  of  said  Howard  Bros., 
and  particularly  your  petitioners.  Your  petitioners  caused 
said  levy  and  sale  to  be  made  as  aforesaid,  and  have  obli- 
gated themselves  to  indemnify  and  save  harmless  the  said 
marshal  from  all  damages  and  liabilities  such  marshal 
might  incur  by  reason  of  the  making  of  such  levy  and 
sale.  Said  Howard  Bros,  being  insolvent,  your  petitioner 
has  an  interest  in  the  controversy  in  this  case,  Adverse  to 
the  plaintiff,  and  as  judgment  creditor  under  said  execution, 
and  is  the  real  party  in  interest  in  the  defense  of  this  case. 

''Wherefore  your  petitioners  pray  that  they  may  be  oouHle 
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parties  defendant  in  this  case  and  be  permitted*  to  defend 
the  same,  and  that  an  order  be  made  to  that  effect,  and  that 
they  be  given  a  reasonable  time  in  which  to  plead." 

The  application  was  sustained,  and  Ensfield  &  Co.  given 
twenty  days  in  which  to  plead.  Within  seven  days  after 
the  order  Ensfield  &  Co.  obtained  from  the  United  States 
circuit  court  the  following  order: 

^*  William  S.  Howard  ) 

V.  VNo.  199,  U. 

R.  Q.  Stewart  et  ax.  j 

''It  having  been  made  to  appear  to  said  circuit  court  that 
from  prejudice  and  local  influence  the  petitioner  will  be 
unable  to  obtain  justice  in  the  court  in  which  this  action  is 
pending,  nor  any  other  state  court  to  which  the  defendant 
may  on  account  of  such  prejudice  or  local  influence  have  a 
right  under  the  laws  of  the  state  of  Nebraska  to  remove 
this  cause,  and  it  further  appearing  that  this  suit  is  one 
properly  removable  under  the  act  of  congress  to  said  cir. 
cuit  court:  Now,  therefore,  it  is  hereby  ordered  by  the  said 
circuit  court  that  said  suit  be,  and  the  same  hereby  is,  re- 
moved into  the  circuit  court  of  the  United  States  for  the 
district  of  Nebraska. 

"(Signed)  Elmer  8.  Dunby,  Judge.^^ 

This  seems  to  have  been  filed  in  the  district  court,  where* 
upon  the  judge  refused  further  to  proceed  with  the  case, 
and  this  is  the  error  complained  of.  It  is  pretty  evident 
that  the  order  in  this  case  is  not  broad  enough  to  show 
such  prejudice  in  all  the  counties  of  the  state  as  would  pre- 
vent a  &ir  trial,  but  no  point  is  made  on  that  and  it  will 
not  be  considered.  The  court  where  the  action  was  brought 
had  jurisdiction  of  the  cause  and  the  parties,  and  it  not 
only  may  but  should  retain  jurisdiction  until  the  case  is 
removed  in  some  of  the  modes  provided  by  law.  The  fact 
that  the  supreme  court  of  the  United  States  is  the  final 
arbiter  in  construing  a  federal  statute  does  not  take  away 
from  the  state  court  the  right  and  duty  to  examine  the  reo- 
62 
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ord  and  soe  that  the  case  is  one  proper  for  removal.  If  it 
is,  the  case  should  be  removed  at  onoe.  The  court  has  no 
right  or  desire  to  exercise  jurisdiction  in  a  case  where  an- 
otiier  tribunal  has  jurisdiction.  If,  however,  the  other 
tribunal  is  attempting  to  exercise  jurisdiction  without  the 
legal  right  to  do  so,  as  if  the  amount  involved,  exclusive  of 
interest  and  cost,  is  less  than  $2,000,  or  the  proper  citizen- 
ship is  not  shown  to  exist,  or  like  cause,  it  is  the  duty  of 
the  state  court  to  proceed  with  the  trial  of  the  cause  and 
not  surrender  its  jurisdiction.  The  fact  that  the  final  de- 
termination of  the  matter  must  or  rather  may  be  made  by 
the  supreme  court  of  the  United  States  has  not  un  fre- 
quently caused  removals  where  the  cause  should  have  been 
retained.  The  fear  of  a  conflict  of  jurisdiction  also  has 
not  unfrequently  induced  improper  removals.  The  proper 
course  to  prevent  a  conflict  of  jurisdiction  is  for  neither 
court  to  claim  any  right  to  which  it  is  not  clearly  entitled^ 
and  that  has  been  the  rule  of  this  court  from  the  first.  It 
appears  from  the  record  that  Ensficid  &  Co.  recovereil  a 
judgment  against  Howard  Bros,  in  the  circuit  court  of  the 
United  States;  that  an  execution  was  issued  on  said  judg- 
ment and  placed  in  the  hands  of  Slaughter  and  Stewart,  as 
marshal  and  deputy  marshal  of  that  court;  that  the  levy 
and  sale  were  made  under  said  execution.  The  action  be- 
ing against  the  marshal  and  the  damages  claimed  being  in 
excess  of  $2,000,  the  cause  was  properly  removable  by  the 
marshal  and  his  deputy.  {Orescent  Live  Stock  Co.  v. Butcher^ 
Union,  120  U.  S.,  146 ;  Bock  v.  Perkins,  II  Sup.  Ct.  Rep. 
[la.],  677.)  In  the  above  cas<^  thp  ^^fea«^  ^^  *^h<*  marahal  was 
that  the  goods  were  the  property  of  the  judgment  debtor. 
In  the  case  at  bar  the  defense  is  a  general  denial.  A  gen- 
eral denial,  under  the  Code,  simply  puts  in  issue  the  truth 
of  the  petition,  and  it  is  very  clear  that  under  such  an 
answer  tlie  marshal  could  not  justify  that  the  acts  com- 
plained of  were  done  by  him  as  marshal  in  executing  the 
process  of  the  court.  Upon  such  an  issue  the  cause  is  not 
removable. 


Vol.  34j         JANUARY  TERM,  1892.  771 


C^bbey  v.  Wright. 


3.  The  petition  for  intervention,  however,  does  contain 
allegations  which  would  entitle  the  marshal  and  his  dep- 
uty to  remove  the  cause,  and  Ensfield  &  Co.  simplj  stand 
in  the  shoes  of  Slaughter  and  Stewart.  The  rule  is  that  the- 
substituted  party  comes  into  the  action  subject  to  all  the 
disabilities  of  him  whose  place  he  takes,  so  far  as  the  right 
to  remove  the  cause  is  concerned.  (Cable  v,  E/lis,  110  U.  S.^ 
389;  Thouron  v.  East,  ete.,  R.  Oo.,  33  Fed.  Rep.  [Tenn.],. 
673.)  But  as  the  marshal  had  the  right  to  remove  the  cause^ 
the  same  right  exists  in  favor  of  the  intervenors. '  The 
court  did  not  err,  therefore,  in  refusing  to  proceed  with 
the  case. 

Judgment  accoudingly. 
The  other  judges  concur. 


J.  E.  CoBBEY,  Sr.,  v.  J.  B.  Wright, 

[Filed  Junk  11, 1892.] 

1.  Judgments :  Injunction  Against:  Plkadinq.  Where,  in  aa 
action  to  enjoin  a  jadgment  which  cansed  an  apparent  lien  open 
real  estate,  the  defendant  appeared  speciall  j  and  objected  to  the 
Jurisdiction  of  the  ooart,  and  his  objections  being  OTerraled,  h# 
made  no  farther  appearance.  Bdd^  That  all  the  facts  well 
pleaded  in  the  petition  were  for  the  purpose  of  the  action  ad- 
mitted. 


:  :  Gabnishmbnt.  In  a  petition  to  enjoin  a  judg- 
ment rendered  in  a  proceeding  in  garnishment  after  jodgment,, 
it  was  alleged  that  no  summons  or  notice  had  been  served  ott 
the  garnishee,  and  that  no  examination  of  such  garnishee  had 
been  had,  but  that  in  fraud  of  his  rights  the  Justice  found  that 
there  was  due  from  him  to  one  H.,  the  debtor,  the  sum  of  9100, 
and  rendered  Judgment  according] j,  when,  in  £M!t,  he  was  not 
indebted  to  H.  HOd,  That  the  plaintiff  was  entitled  to  an  in- 
junction. 
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3.  :  :  Effbct.     Id  such  case  tbe  court  will  declare  the 

judgment  void,  and  not  merelj  set  aside  the  apjMrent  lien  of 
the  judgment  upon  certain  real  estate. 

Error  to  the  district  court  for  Lancaster  oountj.  Tried 
below  before  Chapman,  J. 

/•  E.  Cbbbey,  for  plaintiff  in  error,  cited:  Cobbey  v. 
Wright,  29  Neb.,  274;  HdsUngB  v.  Caldwell,  16  Id.,  73; 
Cobbey  v.  Wright,  23  Id.,  266. 

Abbott,  Selleck  &  Lane,  contra,  cited :  Cobbey  r.  Wright, 
23  Neb.,  250;  Id.,  29  Id.,  277;  Pearson  v.  Mfg.  Co.,  14 
Id.,  211;  Buchanan  v.  Griggs,  20  Id.,  165;  Schribar  v. 
Piatt,  19  Id.,  625;  Fisher  v.  Fisher,  12  Id.,  416;  Stubing 
V.  Stvbing,  6  N.  Y.  Sup.,  767 ;  N.  &  C.  R.  Co.  v.  Storer, 
22  Xeb.,  93;  Swift  v.  Dewey,  20  Id.,  Ill ;  Earle  v.  Hark, 
27  Id.,  280;  Rapalje  &  Lawrence,  Law  Die.,  220. 

Maxwell,  Ch.  J. 

In  September,  1890,  the  plaintiff  filed  a  petition  against 
the  defendant  in  the  district  court  of  Lancaster  county,  as 
follows: 

''  For  cause  of  action  herein  says  that  plaintiff  is  the 
owner  in  fee-simple  in  possession  of  lots  13, 14,  16,  blodc 
85,  in  the  city  of  Lincoln,  Lancaster  county,  Nebraska; 
is  the  owner  in  possession  of  lot  12,  block  241,  in  said  dty 
mid  county,  and  is  the  owner  and  in  possession  of  lots  10, 
11,  12,  in  block  1,  in  J.  O.  Young's  "East  Lincoln,  Lan- 
caster county,  Nebraska. 

'' Second — Further,  that  the  said  defendant  Joseph  £. 
Cobbey,  Sr.,  has,  or  claims  to  have,  a  judgment  against  one 
Edward  Hutchinson,  rendered  in  the  justice  court  of  Ghige 
<'ounty  on  the  3l8t  day  of  July,  1886,  for  the  sum  of  $45 
aud  costs  of  suit  therein  taxed ;  that  afterwards,  on  or  about 
the  10th  of  August,  1886,  the  said  defendant,  plaintiff  in 
«aid  action  against  said  Hutchinson,  filed  in  said  justice 
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court  an  aflBdavit  in  garnishment  against  the  plaintiff  and 
caused  the  summons  in  garnishment  to  issue  against  the 
plaintiff  out  of  said  justice  court  of  Gage  county,  Nebraska^ 
in  said  action ;  that  afterwards,  and  on  or  about  the  21st 
daj  of  August,  1886,  the  justice  before  whom  said  cause 
was  pending,  unlawfully,  and  without  any  notice  to  this 
plaintiff  and  without  his  knowledge  or  consent,  and  with- 
out any  examination  whatever  of  this  plaintiff  touching 
the  matter  of  garnishment,  made,  and  in  fraud  of  the  rights 
of  this  plaintiff  found  that  this  plaintiff  was  indebted  to 
the  said  Edward  Hutchinson  in  the  sum  of  $100,  and 
thereon  made  the  following  order : 

**'It  is  further  ordered,  considered,  and  adjudged  by 
the  court,  that  said  John  B.  Wright,  or  his  agent,  pay  to 
said  plaintiff  out  of  the  money  now  in  or  coming  into  hi» 
hands,  allowing  to  the  said  Hutchinson  $53  debt  and  costs 
forthwith,  and  plaintiff  Cobbey  have  judgment  against 
the  said  John  B.  Wright  for  $53  and  costs  and  execution 
therefor.  J.  E.  Farrier, 

"  ^Justice  of  the  Peace! 

^*  Third — Plaintiff  alleges  that  no  summons,  nor  no  true 
garnishment,  was  ever  served  on  him  in  any  manner  what- 
ever,  nor  did  he  ever,  in  person  or  by  counsel,  appear  iii 
any  proceeding  in  said  case  or  in  the  garnishment  proccetl- 
ing  therein,  or  know  anything  about  said  order  or  judg- 
ment or  pretended  judgment  until  about  the  29th  day  of 
October  1886;  that  he  does  not  owe  said  Hutchinson  or 
defendant  any  sum  of  money  whatever,  nor  did  he  ever  owe 
either  of  them  any  sum  whatever,  nor  did  he  ever  own  or 
hold  any  contract  that  he  would  become  indebted  to  said 
Hutchinson  or  liable  to  said  Hutchinson  in  any  sum  what- 
ever, nor  did  he  have  any  property  in  his  possession  or 
under  his  control  belonging  to  said  Hutchinson. 

"  Fourth — Plaintiff  further  says  that  afterwards,  and  on 

or  about  the day  of  October,  1886,  the  said  defend- 

ant  required  a  certified  transcript  of  said  proceeding  and 
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order  or  judgment  to  be  filed  and  spread  upon  the  records 
of  the  district  court  in  and  for  the  district  court  of  Gage 
county,  Nebraska,  and  on  the  16th  day  of  October,  A.  D. 
1886y  caused  a  further  transcript  thereof,  certified  by  ihe 
clerk  of  the  district  court  of  Gage  county,  Nebraska,  to  be 
filed  in  the  clerk's  office  of  Lancaster  county  and  spread 
upon  the  records  thereof;  that  the  said  defendant  threat- 
ened and  is  about  to  enforce  the  collection  of  said  order  or 
judgment  against  this  plaintiff,  and  unless  prevented  by  a 
restraining  order  of  this  court  execution  will  be  issued 
thereon  against  this  plaintiff  and  levied  upon  his  property^ 
hereinbefore  described  and  set  out,  for  the  satisfaction  of 
aaid  pretended  judgment,  and  thereby  cause  great  and  irre- 
parable injury  to  this  plaintiff,  and  plaintiff  allies  that  he 
has  no  adequate  remedy  at  law. 

"Fifth — Plaintiff  alleges  that  the  transcript  of  said 
judgment  so  as  aforesaid  filed  in  the  district  court  of  Lao- 
caster  county,  Nebraska,  is  a  lien  upon  the  said  property, 
to-wit,  lots  13,  14,  15,  block  85,  said  lot  12,  block  241, 
and  said  lots  10, 11,  12,  in  block  1,  in  J.  O.  Young's  East 
Lincoln,  all  in  Lincoln,  Lancaster  county,  Nebraska,  and 
casts  a  cloud  on  the  title  thereof,  impedes  and  hinders  the 
transfer  of  sale  of  said  real  estate  of  this  plaintiff,  and 
deteriorates  the  value  thereof. 

*^  Sixth — That  defendant  neglects  and  refuses  to  relieve 
the  said  doud  upon  the  title  of  this  plaintiff's  said  real 
estate,  and  refuses  and  n^lects  to  cancel  sakl  alleged  and 
])rotended  judgment  so  as  aforesaid  filed  in  the  district 
court  of  Lancaster  county,  Nebraska,  against  the  property 
of  this  plaintiff,  and  threatens  and  is  about  to  levy  an  exe- 
cution thereon  to  satisfy  the  said  judgment  so  as  aforesaid 
illegally  and  wrongfully  obtained  against  this  plaintiff  in 
the  said  justice  court  of  Gage  county,  Nebraska. 

''Seventh — ^That  the  action  heretofore  commenced  by 
him  in  the  court  against  Joseph  E.  Cobbey,  Sr.,  defendant 
herein,  in  which  plaintiff  recovered  judgment  against  said 
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•derendant  on  the  29th  day  of  June,  1888,  has  lately,  to- 
vrit,  on  the  1st  day  of  April,  A.  D.  1890,  been  reversed 
by  the  supreme  court  of  the  state  of  Nebraska  and  the 
«aid  action  dismissed  for  the  reason  that  the  (petition  of  this 
plaintiff  in  said  action  filed  did  not  contain  a  description 
of  the  real  estate  of  this  plaintiff  in  the  county  of  Lan- 
caster and  state  of  Nebraska,  and  did  not  contain  a  com- 
plaint that  the  judgment  in  question  was  a  lien  upon  any 
special  real  estate  of  this  plaintiff,  and  therefore  holding  that 
this  court  in  said  action  had  no  jurisdiction  and  that  the 
decree  for  the  plaintiff  was  a  nullity.  And  the  plaintiff  now 
<x)me8  and  shows  to  the  court,  as  heretofore  alleged,  that 
he  is  the  owner  and  in  possession  of  the  real  estate  herein- 
before described,  and  that  the  judgment  in  question,  here- 
inbefore allegenl  as  filed  in  this  court  by  said  defendant 
Cobbey  as  a  transcript  from  the  courts  of  Gage  county, 
Nebraska,  is  a  cloud  upon  the  title  of  plaintiff's  said  real 
estate  and  is  a  lien  in  this  county  upon  said  real  estate  of 
this  plaintiff,  but  illegally  and  wrongfully  so,  and  in  equity 
ought  to  be  canceled  of  record.'^ 

The  prayer  is  for  an  injunction  to  have  said  judgment 
«et  aside  and  theap|>arent  liens  on  the  plaintiff's  real  estate 
declared  of  no  effect. 

To  this  petition  the  defendant  made  a  special  appear- 
ance and  objected  to  the  jurisdiction  of  the  court.  The 
<lefendant'8  objections  were  overruled,  and  as  he  made  no 
further  defense,  an  injunction  was  granted  as  prayed.  The 
allegations  of  the  petition  are,  therefore,  for  the  purpose  of 
the  action,  to  be  taken  as  true.  It  is  true,  therefore,  that 
no  summons  or  notice  in  garnishment  was  ever  served  on 
the  plaintiff,  and  that  he  did  not  owe  Hutchinson  anything, 
and  that  said  judgment  was  rendered  without  authority. 
These  facts  being  admitted,  the  judgment  is  void  and  the 
decree  of  the  court  below  is  right. 

The  defendant  contends  that  the  plaintiff's  relief  should 
be  restricted  to  the  lands  in  Lancaster  county  and  should 
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not  be  general.  We  tliiuk  differently,  however.  If  tlie 
judgment  is  void,  it  is  the  duty  of  the  court  to  so  declare^ 
and  render  the  plaintiff  all  the  relief  to  which  he  is  enti- 
tled in  this  action.  The  injunction,  therefore,  will  apply 
to  the  entire  judgnieut*  The  judgment  of  the  court  below 
is  right  and  it  is 

Affirmeijw 

The  other  judges  cx)ncur» 


Ammi  W.  Wrioht,  appellant,  v.  Barton  A  Fuller 

£T  AL.,  APPELLEES. 

[FiLKD  JUNl  11,  1892.] 

1.  Partnership:  Fibm  Dxbts  Chabgbabls  AoAnrvr  a  Subttt- 
INO  Pabtnbb.  Where  a  debt  has  been  oontneted  by  a  putDer- 
•hip  in  the  firm  name  and  one  of  the  partnen  thereafter  diee,  ih» 
debt  continaee  as  a  charge  aifainst  the  snnrlTing  partner,  and  ii 
need  not  be  filed  aa  a  charge  against  the  estate  of  tbe  deceased 
partner. 

3.  ;  .     Upon  the  facta  proTed,  held,  that  tlia  plain  tiff 

was  at  least  entitled  to  judgment  for  the  amoant  of  hia  daim» 
and  each  remedies  aa  the  law  aflbrds  for  its  collect  on. 

Appeal  from  the  district  court  for  Grage  county.  Heard 
below  before  Appeloet,  J. 

/•  E,  Cobbey  (  Wood  &  Joalin^  of  counsel),  for  appellant : 

Where  the  dissolution  is  by  the  death  of  a  partner,  a 
continuance  of  the  business  by  tlie  survivor  with  the  old 
assets  cannot  avail  to  postpone  the  old  debts  to  the  new 
ones.  {BenBon  v.  Ela,  35  N.  H.,  402-420;  Clements  v.  /o- 
sup,  36  N.  J.  Eq.,  569 ;  Deveu  r.  Fowler,  2  Paige  Ch. 
[N.  Y.],  400;  FUley  v.  Phelps,  18  Conn.,  294;  Ex  parte 
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Chucky  8  Bing.  [Eng.],  469.)  Even  if  there  had  been 
new  money  added,  and  the  new  purchases  had  been  com- 
mingled with  the  old,  the  creditors  of  the  old  firm  would 
be  entitled  to  it  all  (Bates,  Partnei*ship,  986*,  991*,  and 
cases  cited);  and  equity  will  follow  it,  even  into  the  hands 
of  a  third  party,  for  this  purpose.  {Renfrow  v.  Pearce,  68 
111.,  125;  ExparU  Orowder,  2  Vern.  [Eng.],  706;  Bates, 
Part.,  sec.  825  and  cases ;  Caldwdl  v.  Bloomingion,  17  Neb., 
489.)  Each  partner  has  a  lien  npon  the  effects  so  that  they 
may  be  applied  primarily  to  the  extinguishment  of  the 
partnership  liabilities.  (Warren  v»  Taylor,  60  Ala.,  223; 
IWa  Case,  3  Neb.,  261;  Moore  v.  Huntington,  84  U.  S., 
417;  Janney  v.  Springer,  43  N.  W.  Rep.  [la.],  461 ; 
Schuder  r.  Rader,  22  Pac.  Rep.  [Colo.],  506 ;  Ooltcell  v. 
Bank,  15  Atl.  Rep.  [R.  I.],  80.)  The  rights  of  creditors 
of  an  insolvent  firm,  one  of  whose  members  is  dead,  will 
be  protected,  even  against  the  administrator  of  the  deceased 
member.  (Banks  v.  Steele,  27  Neb.,  138 ;  Sherley  v.  Thorn" 
assm,  1  8.  W.  Rep.  [Ky.],  530;  Broum  v.  Wntson,  33  N. 
W.  Rep.  [Mich.],  493;  Deeter  v.  Sillers,  102  Ind.,  458.) 
Where  a  wife  becomes  a  partner  in  place  of  her  deceased 
husband,  she  will  be  held  liable  for  his  partnership  debts. 
(Preusser  v.  Henshaw,  49  la.,  41.)  A  surviving  partner 
cannot  make  general  purchases  and  charge  the  estate  of  the 
deceased  partner  therewith.  [Oliver  v.  Forrester,  96  111., 
315;  Steivart  v.  Robinson,  2  N.  Y.  Sup.,  309.) 

Hazlett,  Bates  &  Le  Hane,  contra: 

The  new  contract  between  the  incoming  partner  on  be- 
half of  the  new  firm  and  the  appellant  operated  to  extin- 
guish the  old  debt,  and  it  became  the  obligations  of  the 
new  debtor  and  constituted  a  novation  of  parties.  {Millerd 
V.  Thorn,  66  N.  Y.,  406;  Parmalee  v.  Wiggenhom,  6  Neb., 
322 ;  Story,  Partnership,  276,  277,  278 ;  Waydell  v.  Luer, 
3  Denio  [N.  Y.],  410.)  If  the  plaintiff  has  been  guilty  of 
laches  in  the  protection  and  collection  of  his  claim,  defend- 
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ants,  who  have  in  good  faith  sold  goods  to  (he  new  firm, 
and  secured  their  claims  by  superior  diligenoey  shoald  not 
be  made  to  suffer  loss.  {In  re  Birch^  L.  B.  27,  Ch.  Div. 
[Eng.],  622.) 

Maxwell,  Ch.  J. 

This  is  an  action  upon  a  promissory  note,  of  which  tlie 
following  is  a  copy: 

^'$2,500.  FiLLEY,  Neb.,  Sept  6,  1886. 

''Four  months  after  date,  I,  we,  or  either  of  us,  prom- 
ise to  pay  to  A.  W.  Wright,  or  order,  two  thousand  and 
five  hundred  dollars,  for  value  received,  negotiable  and 
payable  at  the  First  National  Bank,  Saginaw,  Mich.,  with 

interest  at  the  rate  of per  cent  per  annum  from  date 

until  paid;  and  the  sureties  and  indorsers  hereby  waive 
notice  of  protest  and  notice  of  non-payment  hereof  and 
guarantee  the  payment  of  tiiis  note  at  maturity  or  any 
time  thei*eafler.  Barton  &  Fuller.'' 

The  following  payments  are  credited  on  the  note: 

January  23,  1886,  interest  paid $59  80 

May  12,  1886,  interest  paid 59  80 

September  13,  1886,  interest  paid 59  80 

January  8,  1887,  interest  paid 59  80 

May  7,  1887,  interest  paid 59  80 

September  12,  1887,  interest  paid 59  80 

January  14,  1888,  interest  paid 59  80 

May  19,  1888,  interest  paid 59  80 

The  plaintiff  also  sought  to  have  the  note  declared  a 
first  lien  on  the  partnership  property  and  for  other  relief. 
The  defendants,  in  their  answer,  admit  many  of  the  alle- 
gations of  the  petition,  but  plead  novation  of  the  note  and 
that  the  claims  of  other  creilitors  are  superior  to  that  of 
the  plaintiff.  On  the  trial  the  court  made  spedal  findings 
and  rendered  judgment  as  follows : 

"Now  on  this  30th  day  of  December,  A.  D.  1889,  this 
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cause  came  on  to  be  heard  at  chambers,  under  the  stipula- 
tion heretofore  entered  into  in  this  case,  and  was  sub- 
mitted to  the  court  on  the  briefs  of  plaintiff  and  defend- 
ants, the  petition  of  plaintiff,  answer  of  the  defendants^ 
reply  of  plaintiffs,  and  the  evidence,  on  oonsideration 
whereof  the  court  finds  generally  for  defendants. 

''2.  Court  finds  that  in  May,  1885,  George  D.  Barton 
and  M.  D.  Fuller  entered  into  copartnership  for  the  pur- 
))ose  of  carrying  on  the  business  of  general  merchandising 
at  Filley,  Nebraska,  under  the  firm  name  of  Barton  & 
Fuller. 

'^3.  Court  finds  that  on  the  6th  day  of  September,  1885, 
Barton  &  Fuller  executed  to  plaintiff  their  promissory 
note  for  $2,500,  due  in  ibur  months  after  date,  and  that 
the  same  has  never  been  paid. 

"4.  Court  finds  that  on  October  25,  1885,  George  D. 
Barton  died. 

''5.  Court  finds  that  in  December,  1885,  the  plaintiff 
liad  knowledge  of  the  death  of  George  D.  Barton. 

''5.  Court  finds  that  no  application  for  letters  of  ad- 
ministration upon  the  estate  of  George  D.  Barton,  de- 
ceased, was  made  until  March  2,  1886,  when  application 
was  made  by  the  widow,  Mina  C.  Barton,  and  letters  of 
administration  granted  to  her. 

^*  6.  Court  finds  that  an  appraisement  of  the  estate  was 
made  by  the  administratrix  and  filed  in  the  office  of  the 
<-ounty  judge,  April  15,  1886. 

'^  7.  The  court  finds  that  that  part  of  the  estate  that  was 
included  in  the  firm  business  was  never  turned  over  to  the 
administratrix  by  the  surviving  partner  and  that  she  never 
took  )K)ssession  of  them  as  such  administratrix. 

"8.  Court  finds  that  in  April,  1886,  Fuller,  as  surviv- 
ing partner  of  the  firm  of  Barton  &  Fuller,  sold  an  undi- 
vided half  interest  of  the  entire  stock  of  Barton  &  Fuller 
to  Mina  C.  Barton  and  that  she  took  possession  of  the  same 
as  a  partner. 
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"  9.  Court  finds  that  the  new  firm  of  Barton  &  Fuller 
carried  on  the  business  from  April,  1886  to  May,  1888. 

'^  10.  Court  finds  that  Hargreaves  Bros.,  J.  H.  Walker 
&  Co.,  Consolidated  Tank  Line,  Lasch  Bros.,  Charles 
Harvey,  Donald  Bros.,  Wm.  W.  Kendall  Boot  &  Shoe 
Company,  Joy,  Morton  &  Co.,  H.  P.  Lau,  Root  &  White, 
Bouvie,  Daniels  &  Goss,  J.  R.  Voorhees,  Elijah  Filley, 
J.  F.  Kees,  James  Kerr,  J.  W.  Wright,  M.  D.  Fuller, 
Samuel  Musselman,  Englehart,  Winning  &  Co.,  T.<eopold 
Bros.  &  Co.  are  creditors  of  the  firm  of  Barton  &  Fuller, 
composed  of  the  firm  of  Mina  C.  Barton  and  M.  D. 
Fuller. 

''  11.  Court  finds  that  the  stock  of  goods  mortgaged  and 
taken  possession  of  by  defendants  under  the  mortgage  was 
the  property  of  Barton  &  Fuller,  Mina  C.  Barton  and  M.  D. 
Fuller.  It  is  therefore  ordered  and  adjudged  by  the  court 
that  the  temporary  injunction  allowed  in  this  case  July  7« 
1888,  be,  and  the  same  is  hereby,  dissolved,  and  that  this 
action  be  dismissed  and  that  the  defendants  recover  thar 
costs  herein  taxed  at  | ." 

The  testimony  shows  that  in  May,  1  ^85,  Greorge  D.  Bar- 
ton and  M.  D.  Fuller  entered  into  partnership  in  the 
mercantile  business  at  Filley,  Nebraska;  that  the  plaintiff, 
who  was  a  friend  of  Barton's,  loaned  the  defendants  $2,500 
to  put  into  their  business ;  that  the  interest  was  paid  as 
agreed  upon  until  September  12, 1888 ;  thaton  the  28th  day 
of  October,  1888,  Barton  died  intestate,  leaving  a  widow, 
Mina  C.  Barton,  and  two  children  named  Fannieand  Nellie, 
both  minors ;  that  in  the  spring  of  1886  letters  of  admin- 
istration were  taken  out  by  the  widow,  but  no  claims  seem 
to  have  been  presented  against  the  estate,  although  upon 
this  point  the  proof  is  very  meager.  In  April,  1886,  Mina 
C.  Barton  became  a  member  of  the  firm  of  Barton  &  Ful- 
ler. The  business,  both  before  and  after  that  event,  seem? 
to  have  been  conducted  by  Fuller  alone.  On  the  22d  of 
May,  1888,  the  firm  of  Barton  &  Fuller  executed   the 
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mortgages  in  question  upon  their  stock  of  goods.  Two 
days  afterwards  Mina  Barton  brought  an  action  as  guardian 
of  Fannie  and  Nellie  against  Barton  &  Fuller,  and  the 
conrt,  after  ordering  the  payment  of  certain  claims  set  out 
in  the  decree,  ordered  the  payment  of  the  balance  to  Fannie 
and  Nellie  Barton.  The  plaintiff  was  not  a  party  to  that 
suit. 

The  proof  also  shows  that  the  original  debt  was  that 
of  the  firm,  and  that  Fuller  carried  on  the  business  aft^r 
thedeathof  Barton,  as  surviving  member  of  the  firm;  that 
aft«r  Mrs.  Barton  became  a  member  of  the  firm  an  attempt 
was  made  by  the  parties  to  execute  a  new  note  to  the 
plaintiff  and  take  np  the  one  in  suit;  that  the  plaintiff  was 
willing  to  extend  the  credit  and  permit  a  novation,  but 
refused  to  take  a  new  note ;  the  debt,  however,  seems  there- 
after to  have  been  treated  as  that  of  the  new  firm.  It  also 
appears  that  there  is  some  property  of  the  firm  which  has 
passed  into  the  hands  of  the  minor  children ;  that  the  debts 
for  which  the  mortgages  were  executed  were  bonafde  and 
should  be  paid. 

So  far  as  we  can  judge  by  the  record,  the  plaintiff  has 
been  very  indulgent  in  not  forcing  the  collection  of  his 
note  before  the  mortgages  in  question  were  executed,  and 
there  is  nothing  to  show  that  Mina  C.  Barton  has  acted  in 
bad  faith.  So  far  as  she  is  concerned  there  appears  to  be 
an  inability  to  pay  the  debt.  She  became  a  member  of  the 
firm,  however,  and  as  such  assumed  the  debt  in  question. 
The  debt  being  that  of  the  firm,  was  a  charge  upon  the 
firm  assets,  and  was  not  a  charge  against  the  estate  of 
Barton.  The  plaintiff  is  not  debarred,  therefore,  by  a 
failore  to  present  the  same  as  a  claim  against  the  estate 
before  invoking  the  aid  of  a  court  of  equity ;  but  the 
plaintiff  must  recover  judgment  and  exhaust  his  remedy 
at  law ;  when  that  is  done  he  will  be  entitled  to  the  ap- 
plication of  any  firm  property  not  applied  on  other  firm 
debts.     The  judgment  of  dismissal  is,  therefore,  reversed. 
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bot  the  liens  of  creditors  as  found  by  court  affirmed,  ami 
the  cause  remanded  for  further  proceedings. 

Reversed  jlsd  remanded. 
The  other  judges  concur. 


34    782 
38    211 

41  »i         H.  H.  Blodgett,  appellant,  v.  J.  H.  McMurtry  et 

S   5^'  AL.,  APPELLEES. 

Hi    7X2 

'58  814  [Filed  Junk  11,  1892.] 


1.  Heyiew.    Where  the  testimony  is  oonflicting,  and  the  judgment 

is  not  against  the  clear  weight  of  evidence,  it  will  not  be  art 
aside. 

2.  Estoppel  in  Pais.    Where  one  by  his  own  wotda  willfully 

causes  another  to  belioTe  in  a  certain  state  of  facts,  as  l^  stat- 
ing that  he  is  not  the  owner  of  certain  property,  and  thus  in* 
daces  him  to  act  on  such  belief  so  as  to  alter  his  own  prsTioos 
position,  as  by  purchasing  the  property,  the  former  la  oonelnded 
from  afterwards  averring  against  the  latter  a  dilTereBt  state  of 
things  from  what  he  then  represented. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Field,  J. 

H.  H.  Btodgetty  for  ap()ellant. 

J.  B.  Webder,  and  Harwood,  Ames  &  KeUy^  contrcu 

Maxwell,  Ch.  J. 

The  plaintiff  brought  an  action  against  the  defendants 
in  the  district  court  of  Lancaster  county,  the  cause  of  ac- 
tion being  set  forth  in  the  second  amended  petition  as 
follows : 

<<  That  on  or  about  the  3d  day  of  January,  1876,  the  de- 
fendants James  H.  McMurtry  and  Amanda  E.  McMurtry 
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did  bargain  aud  sell  to  plaintiff  for  a  valuable  consideration 
the  following  land^to-wit:  Spinning  100  feet  east  and  100 
feet  south  of  the  southeast  corner  of  block  12  of  Lavender's 
addition  to  the  city  of  Lincoln,  Lancaster  county,  Ne- 
braska, thence  east  300  feet,  thence  south  300  feet,  thence 
west  150  feet,  thence  north  150  feet,  thence  west  160  feet, 
thence  north  150  feet,  to  the  place  of  beginning,  being  a 
part  of  the  east  one-half  of  the  northwest  one-quarter  of 
section  25,  town  10,  range  6  east,  •in  Lancaster  county, 
Nebraska ;  and  said  McMurtrys  were  the  owners  of  said 
land,  and,  at  the  plaintiff's  instance  and  request,  did  make, 
execute,  and  deliver  a  deed  of  said  land  to  E.  Mary 
Gregory  and  conveyed  said  land  to  said  £•  Mary  Gregory 
as  trustee  for  plaintiff.  And  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendants  McMurtrys  and  Gregorys 
that  said  E.  Mary  Gregory  was  to  convey  said  land  to 
plaintiff  at  any  time  said  plaintiff  might  request,  plaintiff 
having  paid  the  purchase  price  of  said  land,  and  said 
Gr^orys  have  often  been  requested  to  convey  said  land 
to  this  plaintiff,  but  have  at  all  times  refused  and  still  re- 
fuse so  to  convey  said  land  to  said  plaintiff.  And  said 
deed  of  conveyance  to  E.  Mary  Gregory  has  never  been 
filed  for  record  upon  the  county  records  of  Lancaster 
county,  Nebraska,  but  was  lost  and  could  not  be  found 
until  about  the  time  of  commencing  of  this  action  and  affi- 
ant did  not  know  and  could  not  find  out  the  description  of 
said  land  until  he  found  said  lost  deed. 

**And  afterwards  defendants  diaries  T.  Boggs  and  ^^\ 
W.  Holmes  platted  a  part  of  said  land  and  named  it  Boggs 
&  Holmes's  addition  to  the  city  of  Lincoln,  Nebraska,  it 
being  lots  50,  51,  52,  53,  54,  and  55  of  said  Boggs  & 
Holmes's  addition,  and  afterwards  the  defendants  McMur- 
trys, on  or  about  the  1st  day  of  March,  1887,  did  ynlaw- 
ftilly  bargain,  sell,  and  convey,  for  valuable  consideration 
lots  50  and  51  of  said  Boggs  &  Holmes's  addition  to 
Charles  T.  Boggs  and  W.  W.  Holmes  without  the  knowl- 
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edge  or  consent  of  plaintiff,  and  converted  the  money  to 
his  own  use,  and  after  the  said  bargain  and  sale  of  aaid 
land  to  plaintiff  as  aforesaid,  and  after  said  Boggs  & 
Holmes's  addition  was  platted  as  a  part  of  said  land,  the 
balance  of  said  land  was  platted  as  McMurtry's  addition  to 
the  city  of  Lincoln,  Lancaster  county,  Nebraska,  and  con- 
sists of  lots  II,  12,  13,  14,  15,  16,  and  17  of  block  2  of 
said  McMurtry's  addition. 

''And  said  McMurtfy  and  wife  have  unlawfully  sold  a 
part  of  said  land  and  lots,  the  exact  ones  of  which  plaintiff 
is  unable  to  learn,  but  which  were  so  sold  without  the  plaint- 
iff's knowledge  and  consent  and  which  said  lots  were  rea- 
sonably worth  when  so  sold  for  the  sum  of  $1,000  foreadi 
lot,  and  John  S.  Gregory  and  wife,  E.  Mary  Gregory,  and 
W.  W.  Holmes  and  wife,  Emma  H.  Holmes,  Chas.  T. 
Boggs  and  wife,  Mary  E.  Boggs,  M.  H.  Comstock  and 
wife,  Josa  T.  Comstock,  and  Frank  Hamon,  defendants, 
claim  an  estate  or  interest  in  said  lands  adverse  to  liiis 
plaintiff's  right,  but  whatever  interest  or  claim  they  have 
is  subsequent  and  inferior  to  plaintiff's. 

''  Plaintiff  prays  that  the  defendants  may  be  compelled 
to  show  their  interest  and  that  the  same  may  be  adjudged 
null  and  void  and  that  the  plaintiff's  title  be  quieted 
against  them,  and  for  such  other  and  further  relief  as  the 
plaintiff  is  entitled  to." 

To  this  petition  Holmes  &  Boggs  filed  an  answer,  in 
which  they  deny,  first,  the  facts  stated  in  the  petition,  ex- 
vept  that  they  purchased  lots  51  and  52,  in  Boggs  & 
Holmes's  addition,  from  John  S.  Gregory  and  received  a 
deed  therefor  of  E.  Mary  Gregory,  etc;  second,  alleged 
that  prior  to  said  purchase  they  applied  to  the  plainUff  for 
information  as  to  his  claim  on  the  lots  and  that  he  dia- 
claimed  any  interest  therein,  and  relying  upon  snch  state- 
ments  they  purchased  the  lots  in  question;  third, McMnrtry 
in  his  answer  denies  all  the  facts  stated  in  the  petition, 
pleads  adverse  possession  for  more  than  ten  years,  disclaims 
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title  to  any  other  lots  in  Boggs  &  Holmes's  addition  except 
61  and  52. 

On  the  trial  of  the  cause  the  court  found  the  issues  in 
favor  of  the  defendants  and  dismissed  the  action. 

The  theory  of  the  plaintiff  is  that  about  the  year  1875 
be  purchased  the  pro()erty  in  question  and  had  the  deed 
taken  in  the  name  of  E.  Mary  Gregory.  He  states  in  his 
testimony,  in  substance,  that  he  had  this  done  for  conven- 
ience in  making  transfers  and  to  save  expense,  as  he  in- 
tended to  sell  the  property  and  McMurtry  and  Gregory 
possessed  an  abstract  title.  It  appears  that  judgment  had 
been  rendered  in  the  district  court  of  Lancaster  county 
against  John  S.  Gregory  and  wife  which  would  be  a  lien 
upon  any  real  estate  standing  in  their  names,  while  no 
judgment  seems  to  have  been  recovered  against  the  plaintiff 
to  have  become  such  lien.  It  also  appears  that  Mr.  Holmes, 
before  purchasing  lots  51  and  52  of  E.  Mary  Gregory, 
called  upon  the  plaintiff  and  informed  him  that  John  S. 
Gr^ory  had  told  him  that  the  plaintiff  claimed  an  interest 
in  the  Boggs  lots.  The  plaintiff  then  said  to  Holmes,  in 
substancei  that  he  possessed  no  lots  in  that  locality,  where- 
upon Holmes  purchased  the  same,  paying  |900  therefor. 
The  plaiutiff  contends  that  this  does  not  estop  him  from 
claiming  the  above  lots.  We  think  differently,  however. 
The  rule  is,  where  one  by  his  own  words  or  conduct  will- 
fully causes  another  to  believe  in  a  certain  state  of  facts,  as 
that  he  is  not  the  owner  of  certain  property,  and  thereby 
induces  him  to  act  on  that  belief  so  as  to  alter  his  own  po- 
sition, as  by  purchasing  the  same,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  facts 
from  that  represented.  {Orant  v.  Oropsey,  8  Neb.,  206; 
Neioman  v.  Mueller,  16  Id.,  523;  Betta  v.  Sims,  25  Id.,  166 ; 
St.  LouiSj  ete,,  Co.  v.  Afeyer,  31  Id.,  543 ;  Piokard  v.  Sears, 
33  Eng.  C.  R.,  267 ;  Davis  v.  Handy,  37  N.  H.,  65.) 

Second — ^The  testimony  fails  to  establish  a  trust  in  a 
clear,  unequivocal  manner.  McMurtry  denies  this  in  toto^ 
63 
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both  in  his  pleadings  and  testimony,  and  there  are  matters 
connected  with  the  testimony  introduced  on  behalf  of  the 
plaintiff  that  are  not  satisfactorily  explained  and  leave  the 
creation  of  the  allied  trust  in  doubt  It  is  sufficient  to 
say  that  the  judgment  is  not  clearly  against  the  weight  of 
evidence  and  therefore  must  be  sustained.  The  judgment 
10  therefore 

Affirmed. 

The  other  judges  concur. 


WiLLETT  L.  Irish,  appei-lant,  v.  John  F.  CHAJr- 

LON  ET   AL.,  APPELLEES. 

[Filed  Junk  11, 1892.] 

Xeohanios'  Liens :  Fobkclosubb.  One  A.  being  owner  of  fonr 
lota  in  a  body  in  the  city  of  O.,  in  Febranry,  1889,  placed  tbem 
in  the  hands  of  F.,  a  real  estate  agent^  for  sale  at  $000  eacfa^ 
one-foarth  cash,  one  of  the  conditions  being  thai  the  poi^ 
chaser  shoald  erect  a  bonse  upon  the  lot  pnrchased.  F.,od 
February  14,  1889,  sold  a  lot  to  O'H.  for  $600,  one-foarth  to  be 
paid  as  soon  as  a  loan  thereon  coold  be  effected.  0*H.,  with 
the  assent  of  the  agent,  thereupon  entered  into  possession  and 
commenced  the  erection  of  a  story-and-a-half  house.  In  March 
of  that  year  A.  was  advised  of  the  sale  and  wrote  a  letter  to 
O'H.,  urging  him  to  complete  the  contract  as  soon  aa  possible. 
This  letter  was  sent  through  the  mail  and  returned  to  the 
writer.  A.  waited  through  March,  April,  May,  and  to  Jane  10  of 
that  year  before  calling  upon  0*H.  The  house  was  tlien  nearly 
completed.  O'H.  then  informed  A.  that  by  reason  of  a  misnn- 
derstanding  with  the  material- men  and  others  he  did  not  know 
as  he  could  use  the  lot.  A.  thereupon  took  possession  of  the 
house,  finishing  the  same,  erecting  fences,  outhouses,  etc.,  at  an 
expense  of  1 100.  In  an  action  to  foreclose  mechanics'  liens  on 
the  house,  heid,  that  A.,  within  thirty  days,  may  elect  to  pay 
the  amount  due  on  such  liens,  but  in  case  of  his  neglect  or  le- 
fusal  to  do  so,  a  referee  will  be  appointed  to  ascertain  the  amonat 
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thereof,  together  with  the  rental  Talae  of  the  premtses,  less  in- 
saraDoe  and  taxes  paid,  and  report  the  same  to  the  court,  and 
apon  the  confirmation  of  the  report  the  premises  will  he  or- 
dered  sold,  and  out  of  the  proceeds  A.  will  he  paid  |700,  lesa 
the  rental  Talne  of  the  premises,  with  interest,  and  out  of  the 
remainder  the  lien-holders  shall  be  paid  pro  rata  the  amount  of 
their  respective  claims,  the  balance,  if  any,  to  be  paid  to  CH. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Wakeley,  J. 

Winfield  8.  Stravm,  for  appellant,  cited:  Webster  v. 
Wray,  17  Neb.,  579;  Lorton  v.  Russell,  27  Id.,  972; 
Levy  V.  Bank,  Id.,  557;  Irish  v.  Lundin,  28  Id.,  84; 
Millsap  V.  Ball,  30  Id.,  728. 

Isaac  Adams,  oontra,  cited :  Nichols  v.  Williams^  22  N. 
J.  Eq.,  63;  RUey  v.  Famsworth,  116  Mass.,  223;  Schmel- 
ing  V,  KrieaCy  46  Wis.,  325;  Stadleman  v,  Fitzgerald,  14 
Neb.,  290;  Bissell  v.  Terry,  69  111.,  190;  Bosseau  v. 
aBrien,  4  Bis.  [U.  S.],  395. 

Maxwell,  Ch.  J. 

In  February,  1889,  Isaac  Adams  was  po8ses.sed  of  lot 
13,  in  block  7,  Central  Park  addition  to  the  dty  of  Omaha. 
He  seems  to  have  been  the  owner  of  four  lots  in  a  body, 
including  the  one  in  question,  in  that  addition,  and  seems 
to  have  been  anxious  to  sell  one  or  more  of  them  to  parties' 
who  would  erect  buildings  thereon.  He  placed  the  lots 
for  sale  with  one  French,  a  real  estate  agent,  who  on  the 
14th  of  February,  1889,  sold  the  lot  described  above  to 
John  F.  O'Hanlon  for  the  sum  of  $600,  of  which  $150 
was  to  be  paid  when  a  loan  could  be  effected  on  the  prop* 
erty,  and  the  balance  was  to  be  secured  by  a  second  mort- 
gage on  the  property,  it  being  agreed  that  Mr.  O'HanloD 
might  execute  a  first  mortgage  thereon  to  procure  funds  to 
pay  for  the  building,  etc.,  which  he  was  about  to  erect. 
The  details  of  the  amount  of  this  first  mortgage  do  not 
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appear  to  have  been  entered  into,  nor  the  length  of  time 
the  second  mortgage  should  run,  nor  was  the  rate  of  inter- 
est mentioned.  Nevertheless,  Mr.  French  sold  the  lot  in 
question  to  Mr.  O'Hanlon  and  put  him  in  possession,  and 
O^Hanlon  thereupon  commenced  the  erection  of  a  story- 
and-a-half  house  on  the  lot,  and  the  plaintiff  furnished  tlie 
material  for  the  erection  of  the  same,  and  Frederick  Lind- 
horst,  Kier  &  Bendorf,  Abram  S.  Joseph,  and  Milton 
S.  Roys  also  claim  a  lien  for  services  and  material  for  the 
erection  of  said  house.  From  some  cause,  which  does  not 
clearly  appear,  O'Hanlon  was  unable  to  effect  a  loan  on  the 
property,  and  Mr.  Adams  was  very  anxious  to  obtain  the 
first  payment,  and  visited  him  on  the  lot  in  question  and 
claims  to  have  been  very  much  surprised  to  find  a  dwellii:^ 
erected  on  said  lot  and  nearly  finished. 

Mr.  Adams  testifies  that  Mr.  French  informed  him  of 
the  sale  to  Mr.  O'Hanlon  in  March,  1889;  that  about  a 
month  afterward,  he  told  Mr.  French  '*  in  order  to  hurry 
the  matter  up  I  would  write  him  (O'Hanlon)  a  letter 
which  he  could  show  O'Hanlon,  urging  O'Hanlon  to  close 
the  deal."  The  letter  was  sent  through  the  postoffioe,  but 
was  returned  to  the  writer.  About  the  10th  of  June,  1889, 
Mr.  Adams  went  to  the  lot  in  question  to  find  Mr.  O'Han- 
lon. He  found  the  gentleman  in  question  and  he  informed 
liim  that  through  a  misunderstanding  with  the  party  who 
liad  furnished  the  material  for  the  house  he  had  got  into 
difficulty  and  did  not  know  whether  he  could  do  anything 
with  the  lot  or  not.  Mr.  Adams  thereupon  took  posses- 
sion of  the  house.  It  was  nearly  completed,  although 
Mr.  Adams  claims  to  have  paid  $100  to  finish  the  house 
and  build  a  fence  around  the  lot,  building  outhoases,  etc. 

On  the  trial  of  the  cause  the  court  found  the  issues  in 
favor  of  Adams  and  dismissed  the  case.  The  action  was 
brought  to  recover  a  judgment  against  O'Hanlon  and  to 
foreclose  mechanics'  liens  on  his  interest  in  the  property. 
The  parties  were  entitled  at   least  to  judgment  again:it 
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O'Hanlon  for  the  amount  due  them.  They  were  also  en- 
titled to  mechanics'  liens  upon  the  interest  of  O'Hanlon  in 
the  property. 

It  appears  from  Mr.  Adams's  own  testimony  that  he 
placed  this  property  in  the  hands  of  Mr.  French  for  sale 
at  $600,  and  promised  him  $30  to  effect  a  sale  at  that  price. 
He  does  not  seem  to  have  been  very  particular  about  tiie 
terms  of  payment  of  the  residue,  so  that  he  was  paid  one- 
fourth  in  cash.  In  March  of  that  year  he  was  advised 
that  a  sale  had  been  made.  He  raised  no  objections,  but 
practically  affirmed  the  sale  by  writing  a  letter  to  Mr. 
O'Hanlon,  urging  him  to  complete  the  purchase  apparently 
by  making  the  first  payment. 

There  is  testimony  in  the  record  tending  to  show  that 
the  loan  could  not  be  obtained  until  the  house  was  erected. 
Mr.  Adams  waited  through  March,  April,  May,  and  to  the 
10th  of  June,  1889,  before  calling  upon  Mr.  O'Hanlon  or 
visiting  the  lot,  and  even  then,  so  far  as  we  can  see,  it  was 
for  the  purpose  of  receiving  or  making  arrangements  to 
receive  the  first  payment.  He  had  been  apprised  some  time 
before  that  Mr.  O'Hanlon  was  building  on  the  lot,  and 
thiB  necessarily  would  be  attended  with  the  liability  to 
mechanics'  liens.  We  do  not  care  to  comment  on  the  tes- 
timony at  length. 

Mr.  O'Hanlon  was  not  a  wrong-doer  in  a  legal  sense. 
He  was  lawfully  in  possession,  and  the  material-men  and 
others  could  acquire  a  valid  lien  on  the  building  at  least. 
The  judgment  of  the  district  court  is  reversed,  and  Mr. 
Adams  will  have  leave  within  thirty  days  to  elect  to  pay 
the  mechanics'  liens  set  forth  in  the  pleadings.  In  case  of 
his  neglect  or  refusal  to  do  so  within  the  time  stated,  the 

cause  will  be  referred  to  to  take  testimony  and 

state  an  account  as  to  the  rents  of  said  dwelling  house,  less 
the  insurance  and  taxes,  and  report  the  same  to  this  court, 
and  upon  the  confirmation  of  such  report  the  property  will 
be  ordered  sold,  and  out  of  the  proceeds  thereof  will  be 
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paid,  first,  the  sum  of  $700,  less  the  rents  as  aforesaid, 
with  lawful  interest  thereon;  second,  the  remainder  of  said 
proceeds  to  be  applied  pro  rata  among  the  several  lien- 
holders;  the  balance,  if  any^  to  be  paid  to  Mr.  (yHanlon.* 

Judgment  AoxiUDiNGLY. 
The  other  judges  concur. 


W.  W.  Mace  et  al,,  appellants,  v.  John  B.  Heath 

£T  AL.,  APPELLEES. 

[Filed  Junk  11, 1892.] 

Exemptions:  Qabnishment:  Voluntart  Paymrkt.  In  an 
action  to  enjoin  an  execution  upon  the  ground  that  the  judgment 
debtor  had  been  garnished  in  a  proceeding  after  judgment,  and 
had  paid  the  amoant  owing  the  judgment  creditor  into  ooort  in 
pursuance  of  its  orders,  the  judgment  creditor  was  the  head  of  a 
ikmily  and  insolvent,  of  which  facts  the^judgment  debtor  did 
not  deny  that  he  was  aware,  and  that  the  judgment  in  queatian 
was  exempt  property  if  so  claimed,  but  the  debtor  in  his  answers 
in  garnishment  failed  to  stato  any  of  these  facts,  Md^  that 
he  had  not  made  a  full  disclosure — in  elTect,  had  not  acted  in 
good  faith  with  the  creditor,  and  on  a  claim  by  the  latter  that 
the  judgment  was  exempt,  the  payment  of  the  money  into  oaurt 
is  no  protection. 

Motion  for  rehearing  of  case  reported  30  Neb.,  629. 

John  P.  Breea^  for  the  motion,  cited :  Albreehi  v.  Trtit- 
gchke,  17  Neb.,  206;  Turner  v.  R.  (*.,  19  Id.,  241;  Can- 
ley  V.  Chilcote,  25  O.  St.,  320;  Moore  v.  R.  Cb.,  43  la., 
386;  Wilson  v.  Burnty,  8  Neb.,  39;  C,  B.  &  Q,  R.  Co.  v. 
Moore,  31  Id.,  629. 

*  Modified  July  1,  1892,  so  as  to  give  Isaac  Adams  preference  for 
(loO  and  interest;  $450  and  interest  to  be  subject  to  liens  of  mechan> 
Ics'  lien-holders;  |100  to  prorate  with  mechanics*  liens. 
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Maxwell,  Ch.  J. 

A  motion  for  a  reliearing  has  been  filed  in  this  case  on 
behalf  of  the  plaintiff.  In  the  brief  aocorapanyiug  the 
motion  it  is  earnestly  insisted  that  the  decision  of  the 
court  below  was  placed  upon  the  ground  that  a  judgment 
was  not  subject  to  garnishment,  and  not  upon  the  ground 
that  the  property  was  exempt.  We  have  no  means  of 
knowing  whether  the  court  below  placed  its  decision  upon 
the  grounds  stated  or  not,  although  the  capable  judge,  be- 
fore whom  the  case  was  tried,  probably  did  not  find  it  nec- 
essary to  consider  more  than  the  first  ground  set  forth. 
But  whether  he  did  or  not  is  immaterial.  This  court  does 
not  find  it  necessary  to  go  into  a  consideration  of  the  second 
question.  The  attorneys  also  grow  eloquent  over  the  in- 
nocence of  their  client  in  the  garnishment  proceedings.  In 
the  brief  for  a  rehearing  it  is  said:  "I  humbly  confess 
that  I  had  supposed  that  it  was  settled  in  the  ease  of  Turner 
V.  Sioux  City  &  Pacific  R.  Co.,  19  Neb.,  241,  that  where 
a  garnishee  disclosed  in  his  answer  all  he  knows  at  tlie  time 
of  answering  concerning  his  indebtedness  to  the  attached 
debtor,  and  all  his  relations  to  him  and  all  he  knows  about 
his  condition,  then  the  law  will  protect  him.  It  is  said  in  that 
case : '  Nor  is  it  alleged  that  the  defendant  had  any  knowledge 
that  the  plaintiff  herein  was  the  head  of  a  family  when  the 
answer  in  g&rnishment  was  made.'  It  is  not  alleged  in  the 
answer  in  the  case,  nor  is  it  anywhere  attempted  to  be 
proven,  that  at  the  time  the  answers  in  garnishmient  were 
made  in  the  first  two  instances  that  plaintiffs  knew,  or  had 
any  reason  to  know,  that  Heath  was  a  married  man  or  the 
head  of  a  family,  or  that  he  desired  to  claim  or  could  claim 
thia  money  as  exempt.  And  in  that  same  case,  and  by  the 
same  justice  who  writes  the  opinion  in  this  case,  I  find  this 
language:  *  Where  the  employe  is  the  head  of  a  family,  and 
not  more  than  sixty  days'  wages  are  due  him  for  his  serv- 
ices, it  is  the  duty  of  the  garnishee  to  set  up  these  facts 
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in  his  answer  in  garnishment.  And  do  doubt  where  the 
garnishee  is  aware  of  these  facts  and  &ils  to  set  them  up  in 
his  answer,  facts  which  show  that  the  money  held  by  him  is 
not  subject  to  garnishment,  and  the  proceedings  are  ex  'parie^ 
the  payment  of  the  money  into  court  in  pursuance  of  an 
order  thereof  will  not  constitute  a  defense  in  an  action  by 
the  employe  to  recover  the  same,  because  it  is  the  duty  of 
the  garnishee  to  state  all  the  facts  known  to  him  that  would 
affSect  the  right  of  the  creditor  to  recover.  The  garnishee, 
however,  may  not  be  aware  at  the  time  the  answer  is  filed 
that  the  debtor  is  the  head  of  a  family,  and  therefore  would 
not  be  answerable  for  a  failure  to  allege  that  fact'  A  fun- 
damental principal  of  law  has  been  stated  here  which  the 
writer  has  never  heard  questioned  or  doubted  until  the 
opinion  in  this  case  was  filed.  In  C(mley  v.  ChilooU,  25 
O.  St.,  320,  and  in  Moore  v.  R.  Oo.,  43  la.,  385,  the  same 
principle  is  announced.  Doubtless  many  cases  may  be 
found  where  the  garnishee,  knowing  the  money  to  be  ex- 
empt, failed  and  neglected  to  disclose  that  fact  in  his  answer, 
and  was  therefore  held  liable,  notwithstanding  payment  un 
his  answer,  because  of  his  neglect  and  failure  to  disdo^ 
fully;  but  I  say  firmly,  and  without  fear  of  successful  con- 
tradiction, that  no  case  can  be  found  where  the  garnishee 
disclosed  fully  in  his  answer  all  he  knew  at  the  time  re- 
specting the  debt  and  the  debtor  and  was  still  held  liable 
for  a  second  payment  because  he  did  not  fortify  himself 
with  additional  knowledge  and  make  search  for  new  fiicts 
touching  the  condition  of  the  attached  creditor/' 

It  is  very  evident  that  the  plaintiff  misapprehends  the 
decision  of  the  court.  The  mild  language  used  in  charac- 
terizing the  transaction  is  assumed  as  a  basis  for  holding 
Mace  upas  an  innocent  garnishee  and  entitled  to  protection. 
If  the  case  presented  shows  him  to  be  such,  then  his  rights 
to  protection,  provided  a  judgment  is  subject  to  garnish- 
ment, are  undoubted.  In  the  conclusion  we  have  reached 
it  is  unnecessary  to  consider  the  second  proposition.     But 
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suppose  the  judgment  was  sul)ject  to  garnislimeDt,  does  the 
case  presented  by  the  record  show  good  faith  on  the  part  of 
Mace? 

It  may  be  well  to  look  at  the  original  cause  of  action  in 
order  to  understand  the  nature  of  the  judgment.  The 
record  in  that  case  shows  that  prior  to  May  3,  1887^ 
Heath  had  been  engaged  in  the  feed  business  in  Omaha; 
that  at  that  time  he  sold  out  to  Mace  &  Clement  for  tlie 
sum  of  $19008;  of  this  sum,  $400  was  paid  in  cash  and 
two  notes  were  given,  each  for  the  sum  of  $304.  Heath 
was  com}>elled  to  bring  suit  upon  both  of  these  notes,  al- 
though no  defense  was  set  up  against  the  notes  themselves. 
It  is  true  a  counter-claim  was  pleaded,  which  was  not  al- 
lowed, and  a  set  off  of  $139.60,  which  the  plaintiffs  herein 
claimed  to  have  purchased  before  the  bringing  of  the  suit. 
and  which  seems  to  have  been  allowed.  There  was  also  a 
charge  of  alteration  of  the  notes,  which  was  not  sustained. 
The  defense  in  that  case  was  so  trivial  that  had  our  law 
permitted  the  imposition  of  a  penalty  in  the  form  of  an 
increased  judgment  it  should  have  been  done  in  that. 
The  opinion  uffirming  the  judgment  was  filed  October  28, 
1890.  Under  the  rules  of  the  court  no  mandate  can  issue 
until  after  forty  days,  unless  by  a  special  order  of  the 
court,  so  that  either  party  may  have  an  opportunity  to 
present  objections  to  the  judgment  by  way  of  a  motion 
for  a  rehearing.  Therefore^  in  the  absence  of  an  order-  to 
the  contrary,  the  case  is  not  remanded  to  the  district  court 
until  the  expiration  of  forty  days,  and  no  execution  can 
be  issued  on  the  judgment  until  after  that  time ;  in  fact 
the  judgment  does  not  take  effect  until  forty  days  from 
the  time  the  opinion  is  filed,  unless  by  a  special  order  of 
the  court.  Yet  we  find  that  on  the  17th  day  of  Novem- 
ber, 1890,  Mr.  Mace  was  served  with  summons  in  gar- 
nishment and  four  days  thereafter  he  paid  into  the  court, 
as  he  claims,  the  sum  of  $236.86  on  the  garnishment.  On 
the  29th  of  the  same  month  he  claims  to  have  been  served 
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with  summons  in  garnishm^it  in  a  second  suit,  and  four 
days  thereafter,  vie,  on  the  3d  day  of  December,  1890,  he 
claims  to  have  fk\d  into  justice  court  the  sum  of  $63.10. 
He  also  claims  to  have  paid  as  garnishee  to  the  justice 
for  Thomas  Swift  the  sum  of  $23.76,  the  date  of  whidi 
does  not  appear,  but  evidently  before  the  issuing  of  the 
mandate.  In  consequence  of  the  protracted  litigation 
Heath  was  compelled  to  prosecute  his  case  through  the 
several  courts  of  the  state  and  his  attorneys  charged 
him  $250  for  their  services  and  filed  a  claim  for  a  lien  for 
that  amount  which  Mace  paid.  Thus  Mace  was  satisfied 
with  the  judgment  in  this  court  and  made  no  complaint 
as  to  the  same,  but  before  it  could  be  available  to  Heath 
he  had  promptly  paid  the  same  in  answer  to  summons 
in  garnishment.  If  in  promptly  paying  this  money  he 
acted  in  good  faith,  no  doubt  he  will  be  protected.  Does 
the  case  made  by  him  in  the  petition  show  such  good  faith? 
It  must  not  be  forgotten  that  this  is  an  action  to  enjoin 
the  execution  issued  by  Heath,  in  efiect  the  judgment 
obtained  by  him  upon  the  ground  that  the  plaintiiF  has 
satisfied  the  same.  A  copy  of  the  petition  is  set  oat 
in  the  former  opinion.  It  will  be  observed  that  a  large 
part  of  that  petition  is  composed  of  allegations  as  to  the 
garnishment  proceedings.  None  of  the  answers  in  garnish- 
ments or  the  substance  thereof  are  set  out,  so  that  we  have 
his  naked  allegations  that  he  acted  in  good  faith  without 
any  facts  to  support  it.  It  will  be  observed,  too,  that  he 
does  not  allege  in  his  petition  that  he  did  not  know  that 
Heath  was  the  head  of  a  family  and  that  the  property  in 
question  was  exempt,  or  tiiat  Heath  would  have  claimed  it 
as  such  had  he  l)een  aware  of  these  proceedings  by  which 
it  was  sought  to  deprive  him  of  the  benefit  of  the  ezemp- 
tioD  law.  In  his  affidavit  in  the  case,  and  which,  by  stip- 
ulation, is  part  of  the  evidence  in  the  case,  Mace  swears : 
'^  That  when  he  was  summoned  and  made  answer  in  the 
H.  J.  Rolfs  case,  mentioned  in  the  petition,  he  did  not 
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know,  had  not  heard,  and  had  no  reason  to  believe  or  sup- 
pose that  the  said  Heath  claimed,  or  desired  to  claim,  the 
money  in  affiant's  hands  exempt  from  garnishment  under 
the  exemption  laws.  Affiant  further  says  that  when  he 
was  summoned  and  answered  in  the  John  P.  Davis  case, 
mentioned  in  the  petition,  he  had  not  heard,  did  not  know^ 
and  had  no  reason  to  suppose  or  believe  that  the  said  Heath 
claimed,  or  desired  to  claim,  that  the  money  in  affiant's 
hands  was  exempt  from  garnishment  under  the  exemption 
laws  of  this  state,  but  affiant  says  on  the  contrary  that  he 
had  believed,  and  had  good  reason  to  believe,  that  said 
money  was  not  exempt  to  said  Heath;  that  he  knew  it  was 
not  wages  earned  by  said  Heath,  and  that  he  had  heard 
and  believed  that  said  Heath  had  collected  quite  a  large 
sum  of  money  from  insurance  com}>anie8  in  Omaha  shortly 
prior  to  affiant's  making  answer  to  these  garnishment  cases." 
He  also  swears :  '^  That  in  all  his  answers  as  garnishee  he 
acted  in  the  utmost  good  faith  for  the  said  Heath ;  that  he 
did  not  counsel,  aid,  or  advise  any  of  the  several  garnish- 
ment procee<lings  against  him,  but  that  it  is  true  that  many 
<»f  the  judgment  creditors  of  said  Heath  had  inquired  of 
affiant  about  the  progress  and  condition  of  the  said  case 
of  Heath  V.  Mace  et  al,  while  the  same  was  yet  pend- 
ing and  undetermined  in  the  supreme  court."  In  his 
petition  for  an  injunction  he  alleges:  ''That  the  said 
John  B.  Heath  is  insolvent  and  has  no  property  subject 
to  execution  and  is  entirely  unable  to  respond  in  dam- 
ages to  these  plaintiffs  which  would  be  occasioned  to 
them  by  the  wrongful  enforcement  and  levy  under  said 
execution  upon  their  property  and  a  re-collection  of  the 
aforesaid  judgment  under  said  execution."  Thus,  taking 
his  sworn  statements  together,  he  knew  that  Heath  was  in- 
solvent; in  other  words,  had  not  property  to  pay  his  debts. 
By  his  failure  to  negative  the  fact  he,  in  effect,  admits  that 
he  knew  Heath  was  the  head  of  a  family,  and  that  the 
property  in  question  was  exempt,  yet  it  nowhere  appears 
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that  he  disclosed  these  facts  in  his  answers  in  garnishment. 
We  are  left  to  infer  that  he  informed  the  creditors  of  Heath 
that  he  was  indebted  on  the  judgment.  This  was  told  to 
them  apparently  to  enable  them  to  obtain  the  avails  of  the 
judgment  without  giving  the  debtor  an  opportunity  to 
claim  the  exemption.  Now  let  us  apply  the  rule  stated  in 
Turner  v,  S.  C.  &  R  R.  Co  .,  19  Neb.,  247,  that  "where 
the  garnishee  is  aware  of  these  &cts  and  fails  to  set  them 
up  in  his  answer — facta  which  show  that  the  money  held 
by  him  is  not  subject  to  garnishment  and  the  proceedings 
are  ex  parte ^  the  payment  of  the  money  into  court  in  pur- 
suance of  an  order  thereof  will  not  constitute  a  defense  in 
an  action  by  the  employe  to  recover  the  same,  because  it  is 
the  duty  of  the  garnishee  to  state  all  the  facts  known  to 
him  that  would  affect  the  right  of  the  creditor  to  recover." 
It  must  not  be  forgotten  that  the  alleged  garnishee  in  this 
case  is  a  defeated  judgment  debtor,  who,  so  far  as  appears, 
has  resorted  to  every  means  in  his  power  to  prevent  the 
payment  of  the  money  to  his  creditor.  It  does  apjiear  that 
he  did  not  make  a  full  disclosure  of  facts  within  his  per- 
sonal knowledge  when  he  answered  as  garnishee,  and  the 
rule  as  stated  in  Turner  v.  &  C.&  P.  R  Co.y  supra^  copied 
above,  is  directly  applicable.  The  petition  wholly  fails  to 
state  a  case  for  equitable  relief,  and  the  proof  is  no  stronger 
than  the  petition.     The  motion  for  rehearing  is 


OVERRUl-ED. 

The  other  judges  concur. 
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M.  R.  Martin  v.  W.  B.  Johnston  et  al.  ?^  J^ 

[FiLSD   JUNS   11,  1892.J 

IVegotiable  Instruments:  Boka  Fidb  Pubchasbb.  A  prom- 
issory note  was  giTen  to  an  agent  for  a  windmill.  The  agent 
indorsed  the  note  and  transferred  it  to  the  windmill  company 
to  be  applied  on  his  general  acooant  The  company  afterwards 
transferred  it  to  its  general  agent,  who  took  it  in  satisfaction  of 
a  debt,  paying  the  fbll  yalne  thereof.  The  windmill  proyed  de- 
fective. Heldf  That  the  testimony  tended  to  show  that  the 
plaintiff  was  a  bona  fide  purchaser  of  the  note  for  yalne  before 
maturity  and  witbont  notice,  and  that  the  most  that  oonld  be 
said  of  the  proof  impugning  his  right  was  that  it  raised  a  sus- 
picion of  bad  faith,  bnt  was  wholly  insnlBcient  to  fonnd  a  yer- 
dict  for  the  defendant  npon. 

EimoR  to  the  district  court  for  Nemaha  county.  Tried 
beluw  before  Appelget,  J. 

G.  B.  Beceridge^  for  plaintiff  in  error,  cited:  State  NaJtL 
Bank  v.  Haylen,  14  Neb.,  480;  Lowe  v.  Higgeaboihum,  13 
Pac,  Rep.  [Kan.],  790;  Hawki'ns  v.  Wilson,  32  N.  W.  Rep. 
[la.],  416;  Harrison  v.  Baker,  16  Neb.,  43;  Simpson  v. 
Armstrong,  20  Id.,  512;  Dunbier  v.  Day,  12  Id.,  697; 
Juergens  v.  Thorn,  40  N.  W.  Rep.  [Minn.],  659;  Erben 
V.  LorrUlard,  19  N.  Y.,  302}  Furst  v.  iJ.  Co.,  72  N.  Y., 
546;  Miller  v.  Ottaway,  45  N.  W.  Rep.  [Mich.],  666; 
Davis  V.  McCready,  72  Am.  Dec.  [N.  Y.],  462;  KoeUer 
V.  Dodge,  31  Neb.,  328 ;  Roberts  v.  Lane,  18  Am.  Dec. 
[Me.],  242;  Dobbins  v.  Oberman,  17  Neb.,  166;  Heard 
V.  Bank,  8  Id.,  15 ;  Magee  v.  Badger,  34  N.  Y.,  247 ; 
Lake  v.  Heed,  4  Am.  Rep.  [la.],  210;  Chapman  v.  Rose, 
15  Am.  Dec.  [N.  Y.],  401;  Phelan  v.  Moss,  5  Am.  Dea 
[Pa.],  402;  Miller  v.  FiUey,  12  Am.  Dea  [Mich.],  306; 
Helms  V.  Douglas,  46  N.  W.  Rep.  [Mich.],  1009;  N.  F. 
Iron  Mines  v.  Bank,  6  Id.,  823;  Belmont  Bank  v.  Hoge, 
35  N.  Y.,  66;  Murray  v.  Lardner,  2  Wall.  [U.  S.],  110; 
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Merchants  Bank  v.  McClelland,  13  Pac.  Rep.  [Colo.],  723; 
National  Bank  of  RepubUo  v.  Young,  7  Atl.  Rep.  [N.  J.], 
488 ;  Davis  v.  Seeley,  38  N.  W.  Rep.  [Mich.],  901 ;  Johnson 
V.  Way,  27  O.  St.,  381 ;  Smith  v.  Livingston,  111  Mass.,  346. 

W.  H.  Kelligar,  and  Stull  &  Edwards,  contra,  cited : 
Dobbins  v.  Oberman^  17  Neb.,  163. 

Maxwell,  Ch.  J. 

This  is  an  action  upon  a  promissory  note  as  follows : 

"$6.  Auburn,  Neb.,  Nov.  20,  1889. 

"  Ten  months  after  date,  for  value  received,  we,  or  either 
of  us,  promise  to  pay  to  the  order  of  Gea  Hays  eighty-five 
dollars,  with  interest  at  the  rate  of  ten  per  cent  per  annum, 
payable  annually  from  date  until  paid;  should  any  of  said 
interest  not  be  paid  when  due,  it  shall  bear  interest  at  the 
rate  of  ten  per  cent  per  annum  from  the  time  the  same  be- 
comes due.  Negotiable  and  payable  at  the  First  National 
Bank  of  Auburn,  Neb. 

"P.  O.  address,  Howe,  Neb. 

"  No.  748.     Due  Sept.  20,  '90. 

"  W.  B.  Johnston." 

The  note  contained  the  following  indorsement: 

"Nov.  21,  1889. 
^'I  hereby  guarantee  the  payment  of  the  within  note 
and  waive  protest.  G.  W,  Hays." 

Hays  was  the  agent  at  Auburn  of  the  Duplex  Wind- 
mill Company,  and  sold  a  windmill  of  that  company  to 
Johnston  for  $85.  Upon  receiving  the  note  he  indorsed 
the  same  as  above,  and  sent  it  to  the  windmill  company 
and  was  credited  the  amount  tbereof  on  his  general  ac- 
count. There  appears  to  have  been  some  defect  in  the  mill 
and  Mr.  Hays  repaired  it  a  number  of  times.  The  diffi- 
culty appears  to  have  been  the  tendency  in  either  a  light 
or  strong  wind  to  be  thrown  out  of  gear.  In  a  strong 
wind  it  was  frequently  thrown  out  so  violently  as  to  break 
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some  of  the  small  rods.  Whether  the  defect  was  in  the 
machine  itself  or  in  the  manner  of  patting  it  together  doe^^ 
not  appear;  nor  is  the  proof  as  to  the  complaints  made 
to  the  company  very  satisfactory.  Mr.  Hays  testifies  thnt 
he  notified  the  company  that  the  mill  was  not  workiii*^ 
properly^  but  the  exact  character  of  the  notices,  or  the 
times  they  were  sent,  does  not  appear.  Johnston  did  not 
notify  the  company  directly  until  he  had  torn  the  mill 
down.  He  places  the  time  the  latter  part  of  January^  1890, 
bat  cannot  fix  the  date.  No  attempt  was  made  to  procure 
a  copy  of  the  letter  sent^  so  that  his  proof  depends  upon 
mere  recollection.  On  the  part  of  the  windmill  company 
it  is  testified  positively  that  the  letter  from  Johnston  was 
received  March  20,  1890;  that  on  the  17th  of  that  montli 
they  had  transferred  the  note  to  the  plaintiff.  The  proof 
tends  to  show  that  the  plaintiff  is  a  bona  fide  purchaser  of 
the  note  for  its  face  value  before  maturity  and  without 
notice.  In  his  testimony  he  states  in  detail  that  he  took 
the  note  in  settlement  of  royalties  due  him  from  the  com- 
pany for  his  patent  in  feed  grinders,  but  not  connected  with 
a  windmill  like  that  sold  to  Johnston,  and  in  this  he  is  cor- 
roborated by  several  other  witnesses.  The  testimony  also 
shows  that  he  had  been  general  agent  of  the  company  for 
several  years,  but  this  proof  was  not  connected  in  any  man- 
ner with  the  defect  in  the  mill  in  question.  The  most  that 
can  be  said  of  the  proof  to  impugn  the  plaintiff's  right  of 
recovery  is  that  it  raises  a  suspicion  that  he  may  have 
known  of  the  defects  in  the  machine,  but  is  wholly  insaffi- 
cient  to  found  a  verdict  upon.  The  company  is  bound  by 
its  warranty  and  must  comply  therewith  or  suffer  the  eon- 
seqaence,  bat  the  plaintiff  is  entitled  to  recover  on  the  note 
in  qaestion.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Revebsed  and  remanded. 
The  other  jadges  concur. 
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84  Booi  Henry  St.  Felix  v.  George  L.  Green. 

50  7^1  [Filed  June  11,  1893.] 

1.  Review:    Erideooe.  examined,  and  it  soiBcient  to  sastain  tha 

yerdict 

2.  Pleading:  Qbnebal  Denial:  Evidencs.    Under  a  general 

denial  Uie  proof  is  restricted  to  sostaining  or  oontrorerting  tha 
facts  stated  in  the  peUtioo.  If  the  defendant  desires  to  proya 
any  aiBrmatiye  matter  of  defense  he  most  plead  it  in  hia  answer. 

3.  Instructions  held  to  be  warranted  by  the  testimony. 

Error  to  the  district  oourt  for  Douglas  oountj.    Tried 
below  before  Hopewell,  J. 

John  P.  Breeiiy  for  plaiotiff  in  error. 

Schomp  &  Corson^  contrcu 

Maxwell,  Ch.  J. 

This  action  was  brouglit  by  the  defendant  in  error  to  re- 
cover commissions  for  the  sale  of  certain  real  estate  in  the 
citj  of  Omaha.  The  defendant  below  (plaintiff  in  error) 
answered  tlie  petition  by  a  general  denial.  On  the  trial  of 
the  cause  the  jury  returned  a  verdict  in  favor  of  the  defend- 
ant in  error  for  the  snm  of  $695.48,  upon  which  judgment 
was  rendered. 

The  first  objection  of  the  plaintiff  in  error  is  that  the 
verdict  is  not  sustained  by  the  evidence. 

The  testimony  shows  that  the  property  in  dispute  is 
situated  on  the  corner  of  Twenty-seventh  and  Burt  streets 
in  the  city  of  Omaha ;  that  the  plaintiff  in  error  had  par- 
chased  it  in  the  spring  of  1889,  and  was  anxious  to  sell; 
that  he  placed  the  property  in  the  hands  of  the  defendant 
in  error  to  sell.  The  plaintiff  in  error  allies  that  the 
property  was  placed  in  the  defendant  in  error's  hands  fortbe 
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sole  purpose  of  endeavoring  to  sell  it  to  Andrew  Traynor^ 
who  it  was  supposed  desired  the  property,  as  several  of  bis 
wife's  relatives  resided  near  there.  On  behalf  of  the  defend- 
ant in  error  it  is  claimed  that  the  property  was  placed  in  bis 
hands  for  sale  to  any  person;  that  he  called  upon  Mr. 
Traynor  three  times,  but  was  unable  to  effect  a  sale,  al- 
though not  wholly  refused;  that  one  of  the  conversations 
with  Traynor  in  r^ard  to  the  property  was  in  the  pres- 
ence of  Mrs.  Traynor,  etc.  The  testimony  shows  that 
some  three  or  four  weeks  after  the  property  was  placed 
in  the  hands  of  the  defendant  in  error,  Mrs.  Traynor 
called  at  his  office,  as  she  says,  for  the  purpose  of  renting 
the  property.  The  defendant  in  error  was  not  in  his  office 
and  she  left  a  card.  She  was  assured  by  the  person  in  the 
office  that  the  defendant  in  error  would  be  present  soon. 
She  thereupon  left  the  office  for  some  time  and  upon  return- 
ing found  that  the  defendant  in  error  had  not  arrived. 
While  waiting  for  his  return  the  plaintiff  in  error  came  in 
and  the  result  was  that  Mrs.  Traynor  purchased  the  prop- 
erty subject  to  the  approval  of  her  husband.  The  plaint- 
iff in  error  in  his  testimony  in  regard  to  this  transaction 
is  as  follows : 

A.  Mrs.  Traynor,  she  was  sitting  in  the  office  of  Mr. 
Green,  and  when  I  came,  she  said,  ^*  You  are  just  the  gen- 
tlefnan  I  want  to  see,''  she  said,  *^  about  your  property,"  she 
says,  "  about  renting  or  buying."  I  says,  "  We  will  talk 
about  buying."  She  said,  ''  I  have  a  piece  of  property 
that  I  own,  it  is  my  own."  She  says,  '*  I  will  trade  yon 
that  piece  of  property  for  yours."  I  says,  "  Where  is  your 
property,  Mrs.  Traynor?"  She  said,  **On  Pacific  and 
Ninth,  on  the  corner."  I  says, "  That  is  the  property  Mr. 
Shanklin  used  to  own."  She  said,  '^  Yes."  I  says,  '^  I 
am  well  acquainted  with  that  property ;  I  have  been  there 
thousands  of  times."  I  says,  ''  That  is  a  fine  piece  of 
property ;  I  wish  I  owned  it."  I  says,  "  What  do  you 
ask  for  that  property,  Mrs.  Traynor  ?  "  She  said,  $1 5,000." 
54 
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I  says,  "  It  is  very  cheap."  I  says,  "  If  you  put  your 
property  at  $15,000,  that  property,  I  will  put  miue  at 
$24,000,  and  I  will  come  down  on  mine  $1,000,  because 
I  think  your  property  is  cheap/'  Says  I, "  I  have  a  mort- 
gage on  mine  of  $8,000  and  $15,000  is  $23,000  and  yoQ 
will  have  only  $1,000  to  give  me."  "  Well,"  she  said, 
"  that  is  fair."  She  says,  "  I  guess  we  will  trade,  but,'^ 
she  say.«,  "  I  shall  wait  for  my  husband/'  Says  I,  '^  Yes, 
certainly." 

From  this  testimony  it  seems  that  he  estimated  the  prop- 
erty which  Mrs.  Traynor  proposed  to  excliange  at  more 
than  $15,000,  and  therefore  made  a  corresponding  reduo- 
tion  in  the  price  of  his  property.  Taking  all  the  testi- 
mony, in  our  view  it  tends  to  show  an  employment  of  the 
defendant  in  error  by  the  plaintiff  in  error  to  effect  a  sale 
of  the  property  in  question,  and  the  jury  would  be  war- 
ranted in  finding  that  he  was  instrumental  in  bringing 
about  the  transfer. 

2.  Objection  is  made  to  the  exclusion  of  the  testimony 
of  Calista  Johnson,  who,  it  is  alleged,  would  have  testified 
that  she  induced  Mrs.  Traynor  to  purchase  the  property  in 
controversy.  This  testimony  was  properly  excluded.  The 
answer  is  a  general  denial,  and  under  such  an  answer  no 
affirmative  matter  of  defense  can  be  proved. 

3.  It  is  claimed  that  the  court  erred  in  giving  the  fol- 
lowing instruction :  "  It  is  conceded  and  undisputed  that 
the  defendant  (St.  Felix)  called  the  attention  of  plaintiff  to 
Mr.  Traynor  as  a  possible  purchaser  of  the  property  in 
question.  Now  if  you  believe  from  a  consideration  of  all 
the  evidence  that  the  sale  to  Mrs.  Traynor  was  brought 
about  or  resulted  from  the  efforts  of  plaintiff  and  because 
of  any  negotiations  on  his  part,  with  either  Mrs.  Traynor 
or  her  husband,  had  previous  to  the  time  of  sndi  sale  and 
while  the  property  was  still  in.  the  hands  of  plaintiff  for 
sale,  then  the  plaintiff  would  be  entitled  to  recover  in  this 
action,  and  your  verdict  should  be  for  the  plaintiff  for  the 
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fall  amoant  claimed,  to-wit,  $625,  with  interest  at  seven 
per  oent  from  29th  of  June,  1889,  to  the  Ist  day  of  thi» 
term  of  court,  February  9,  1891.'^  It  is  said  that  there 
is  no  evidence  to  warrant  the  court  in  giving  the  same. 
This  is  a  mistake,  however,  as  there  is  sufficient  to  submit 
the  matter  to  the  jury.  There  was  no  error,  therefore,  in 
giving  the  same.  Objections  of  a  like  nature  are  made  to 
the  sixth  instruction,  but  we  see  no  error  in  giving  the 
same.  Upon  the  whole  case  there  is  no  material  error  in 
the  record  and  the  judgment  is 

Affibm£D» 


The  other  judges  concur. 
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F.  Everett  v.  Tidball  &  Futxeb.  -^^^-^ 

[Filed  June  11,  1892.] 

1.  Depositions:  Admissibility.    Under  section  372  of  the  Cod» 

the  deposition  of  a  witness  may  be  need  only  in  the  following 
cases:  ''First — When  the  witness  does  not  reside  in  the  coonty 
where  the  action  or  proceeding  is  pending,  or  is  sent  for  trial  by 
change  of  renae,  or  is  absent  therefrom.  Second — When,  from 
age,  infirmity,  or  imprisonment,  the  witness  is  unable  to  attend 
the  oonrt,  or  is  dead.  Third"When  the  testimony  is  required 
upon  a  motion,  or  in  any  other  case  where  the  oral  examinatioi^ 
of  a  witness  is  not  required." 

2.  : .     When  a  deposition  is  offered  to  be  read  in  eri- 

dence,  it  most  appear  to  the  satisfaction  of  the  court  that  for 
any  cause  specified  in  section  372  the  attendance  of  the  wit- 
ness cannot  be  procured.  If  the  witness  is  openly  within  the 
county  at  the  time  of  the  trial  and  is  not  preyented  by  age,  in- 
firmity, or  imprisonment  from  appearing  in  court,  his  deposition 
cannot  be  substituted  for  his  personal  presence  to  give  testimony 
if  the  adyerse  party  object  to  such  deposition. 

3.  Beview:  Questions  Ignored  in  Motion  fob  New  Trial. 


d 
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Where  no  objection  is  m«de  in  the  motion  for  a  new  trial  that 
the  Terdict  is  exoessiTe,  the  objection  cannot  be  considered  for 
the  first  tims  in  the  supreme  oonrU 

4.  Drafts:  Blank  Indobbkment:  Tbansfeb.  A  draft  payable  to 
the  order  of  the  payee  and  indorsed  in  blank  by  him  and  deliT- 
ered  to  a  third  party  Is  thereafter  like  a  negotiable  instrament 
payable  t>  bearer,  and  the  title  will  pass  by  mere  delivery. 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Chapman,  J. 

J.  H.  Haldemany  and  Byron  Clark,  for  plaintiff  in 
error: 

The  court  erred  in  supprensing  the  depositions.  (AUes  v. 
Miller,  12  Tex.,  109;  ViaUe  v.  Teeters,  36  Kan.,  606; 
Cook  V.  Blair,  50  la.,  128;  FHnk  v.  Potter,  17  III.,  406; 
Johnson  v,  Sargeant,  42  Yt.,  196;  OHly  v.  Singleton,  3 
Litt.  [Kj.],  250.)  The  bill  of  exchange  is  not  payable  to 
bearer,  but  to  order,  and  title  could  only  pass  by  indorse- 
ment of  proper  person.  (Nicholson  v.  Barnes^  11  Neb., 
455.)  Thos.  E.  Hall  does  not  indorse  it  as  the  agent  of 
Hall  &  Co.,  but  as  an  individual.  {Nicholson  v.  Barnes, 
11  Neb.,  455.)  It  is  as  necessary  to  prove  the  indorsement 
as  it  is  to  prove  the  signature  to  a  promissory  note.  (Oop- 
^ey  V.  Averill,  8  Neb.,  156;  Wedderspoon  v.  Rogers,  32 
Oal.,  669;  Rogers  v.  Ware,  2  Neb.,  43.) 

if.  D.  Travis,  and  E.  H,  Wooley,  contra,  cited :  Morse 
«.  Bugbee,  28  Wis.,  683;  Morgan  v.  Halverson,  9  Wis., 
247 ;  11  Parsons,  Notes  &  Bills,  19 ;  Prank  v.  Hollands^ 
46  N.  W.  Rep.  [la.],  979;  McLaughlin  v.  Sandusky,  17 
Neb.,  112. 

Maxwell,  Ch.  J. 

This  action  was  brought  upon  a  draft,  of  which  the  fol- 
lowing is  a  copy: 
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"$200.       Hall  &  Co.,  Kansas  City,  Mo. 

"Weeping  Water,  Nov.  8, 1889. 
"  May  1st  after  date  pay  to  the  order  of  Thos.  E.  Hall 
$200,  with  exchange,  and  ten  per  cent  interest  from  date 
if  not  paid  when  due,  value  received,  and  charge  to  the 
account  of  Hall  &  Co. 

"By  Thos.  E.  Hall. 
"To  F.  F.  Everett,  Weeping  Water,  Neb." 

This  was  accepted  by  Everett,  the  acceptance  being 
stamped  upon  the  face  of  the  draft,  and  signed  by  Everett. 
The  original  draft  is  before  us,  and  in  view  of  the  charac- 
ter of  the  defense  the  stamp  mark  on  the  face  of  the  draft 
is  material  evidence.  The  defense  of  Everett  is,  that  the 
words  "and  ten  per  cent  interest  from  date  if  not  paid 
when  due"  have  been  inserted  in  the  draft  since  he  ac- 
cepted the  same. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  Tidball  &  Fuller  for  the  sum  of  $234.45,  upon 
which  judgment  was  rendered. 

It  is  claimed  that  the  court  erred  in  suppressing  the 
deposition  of  one  Fred  W.  Cross.  Mr.  Cross,  in  his  own 
deposition,  shows  that  he  was  a  resident  of  Cass  county^ 
Nebraska,  but  temporarily  absent  attending  school  at 
Quincy,  Illinois.  The  testimony  also  shows  that  for  som(^ 
^  time  before  the  trial  the  witness  had  been  present  in  Cass 
county,  and  had  he  been  subpoenaed  he  could  have  been  pro- 
duced aa  a  witness. 

Section  372  of  the  Code  provides :  "  The  deposition  of 
any  witness  may  be  used  only  in  the  following  cases  : 
First — When  the  witness  does  not  reside  in  the  count  v 
where  the  action  or  procee<ling  is  pending,  or  is  sent  fur 
trial  by  change  of  venue,  or  is  absent  therefrom.  Second 
— When,  from  age,  infirmity,  or  imprisonment,  the  witness, 
is  unable  to  attend  the  court,  or  is  dead.  Third — When 
the  testimony  is  required  upon  a  motion,  or  in  any  other 
case  where  the  oral  examination  of  a  witness  is  not  required. 
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'^  Sec.  386.  WheD  a  deposition  is  offered  to  be  read  in 
«videnoe|  it  must  appear  to  the  satisfaction  of  the  court 
that  for  any  cause  speciBed  in  section  372  the  attendance 
of  the  witness  cannot  be  procured.'^ 

By  these  sections  it  devolves  upon  the  party  offering  to 
read  the  deposition  to  show  that  for  at  least  one  of  the 
causes  mentioned  in  section  372  the  witness  cannot  be 
produced.  It  is  the  right  of  the  adverse  party  to  have 
the  witness  produced  in  court,  unless  for  some  of  the  causes 
mentioned  above  he  cannot  be  present  The  appearance 
of  the  witness,  his  manner  of  testifying,  his  apparent  &ir- 
ness  or  interest  or  bias  in  the  case  are  facts  for  the  consid* 
^ration  of  the  jury  in  judging  of  the  credibility  of  the 
witness.  In  addition  to  these,  in  case  the  witness  testifies 
to  a  willful  falsehood,  he  may  more  readily  be  prosecuted 
for  perjury  where  the  parties  reside  and  the  &cts  are 
known  than  at  some  distant  point,  perhaps  in  another 
fitate.  The  Code,  therefore,  requires  a  party  who  offers  to 
read  a  deposition  to  show  to  the  court  that  the  witness 
himself  could  not  for  some  of  the  causes  stated  be  pro- 
duced. There  was  no  error  therefore  in  suppressing  the 
deposition. 

2.  That  the  verdict  is  unformed,  irr^ular,  and  the  same 
is  excessive,  as  well  as  the  judgment     It  is  sufficient  to 
say  that  no  objection  of  this  kind  is  made  in  the  motion 
for  a  new  trial,  and,  therefore,  it  cannot  be  considered  here  * 
for  the  first  time. 

3.  That  the  court  erred  in  admitting  the  draft  in  evi- 
dence. The  answer  in  effiect  admits  the  making  and  de- 
livery of  the  draft,  but  pleads  as  a  defense  thereto  that  it 
was  altered  in  a  material  part  The  draft  was  payable  to 
the  order  of  Thos.  E.  Hall  as  an  individual,  and  was  by 
him  indorsed  in  blank  and  delivered  to  B.  A.  Gibson. 
Being  thus  indorsed,  it  was  transferable  thereafter  by 
mere  delivery.  In  an  early  case  on  this  point,  Peacoek  v. 
Jihodes,  2  Doug.  [Eng.],  633,  Chief  Justice  Mansfield  said: 
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^'  I  see  no  differenoe  between  a  note  indorsed  in  blank  and 
one  payable  to  bearer.  They  both  go  by  delivery,  and  pos- 
session proves  property  in  both  cases."  (2  Parsons,  Notes  & 
Bills,  19;  1  Daniel,  Neg.  Inst.,  sees.  663-665;  3  Kent's 
Com.,  89,  and  cases  cited.)  The  indorsement  is  not  denied 
in  the  answer.  There  was  no  error,  therefore,  in  receiving 
the  evidence. 

There  arc  other  errors  assigned  which  need  not  be  re- 
viewed at  length. 

As  heretofore  stated,  the  original  draft  is  in  the  bill  of 
exceptions.  This  plainly  shows  the  stamp  by  which  Ev- 
erett accepted  the  draft,  over  the  words  which  he  claims  were 
inserted  after  the  acceptance,  and  that  both  he  and  his  wit- 
nesses are  mistaken.  In  addition  to  this,  the  undisputed 
testimony  establishes  the  fact  that  Mr.  Everett  examined 
the  draft  at  least  twice  aft;er  it  became  due  and  promised  to 
pay  the  same,  but  desired  further  time,  and  the  defense  of 
alteration  was  not  made  till  about  the  time  suit  was  spoken 
of.  Where  a  negotiable  instrument  b  not  to  draw  interest 
until  maturity  if  paid  at  that  time,  but  with  interest  from 
date  if  not  then  paid,  the  proposed  interest  is  in  the  nature 
of  a  penalty,  and  it  is  doubtful  if  any  recovery  could  be 
had  for  the  same.  After  the  draft  became  due,  of  course 
it  would  draw  interest  at  seven  per  cent,  but  neither  of 
these  questions  is  presented  by  the  record. 

Upon  the  whole  case  it  is  evident  that  the  verdict  is  the 
only  one  that  could  be  sustained.  The  judgment  is  right 
and  is 

Affirmed. 


The  other  judges  concur. 
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Klopp,  Bartlbtt  &  Co.  v.  Creston  City  Guabantes 

Water-works  Co. 

[FiLSD  Junk  11, 1892.] 

Foreign  Coiporations :  Skrtiok  of  Process.  Where  a  foreign 
corpora tion  oon tracts  a  debt  in  this  state,  as  for  labor  and  ma- 
terials, service  in  this  state  npon  the  managing  agent  is  snlB- 
cient,  although  he  be  hot  temporarilj  within  the  state. 

Error  to  the  district  court  for  Douglas  oouuty.  Tried 
below  before  Clarkson,  J. 

John  W,  Lyile^  for  plaintiff  in  error,  cited,  contending 
that  the  service  was  sufficient :  C2,  J5.  &  Q.  R.  Co.  v,  Man- 
ning, 23  Neb.,  552 ;  House  v.  Cooper,  30  Barb.  [N.  Y.], 
157;  that  there  was  a  general  appearance  by  defendant: 
Porter  v,  12.  Co.,  I  Neb.,  14;  Crowell  v.  OcUUnoay,  3  Id.^ 
220 ;  Buckiin  v.  Stnckler,  32  Id.,  602. 

Chas.  Offutt,  contra: 

A  foreign  corporation  having  no  business  in  Nebraska 
cannot  be  sued  in  a  Nel)raska  court  by  serving  a  summons 
on  its  vice  president,  who  is  simply  passing  through  the 
state.  {Fitzgerald  v.  Cbn.  Co.,  137  U.  S.,  98;  C,  B.  &  Q. 
R.  Cb.  V,  Manning,  23  Neb.,  558;  Porter  r.  R.  Co.,  1  Id., 
15;  St.  Clair  v.  Cox,  106  U.  S.,  350;  Clews  v.  Iron  Cb.,  41 
Fed.  Rep.  [N.  Y.],  31 ;  Phillips  v.  Library  Co.,  21  Atl. 
Rep.  [Pa.],  640;  Mufheam  v.  Pub.  Co.,  20  Atl.  Rep.  [X. 
J.],  760;  Blackstone  Mfg.  Co.  v.  Inhabitants,  13  Gray 
[Mass.],  488;  R.  Co.  v.  Harris,  12  Wall.  [U.  &],  82.) 
The  defective  service  was  not  waived. 

Maxwell,  Ch.  J. 

The  plaintiff  brought  an  action  against  the  defendant  in 
the  county  court  of  Douglas  county  upon  the  following 
account: 
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"Omaha,  Neb.,  Dec.  5,  1890. 
"Creston  City  Guarantee  Water- works  CJo., 
Creston,  Ia., 

"To  Klopp,  Bartlbtt  &  Co.,  Dr. 

February  18,  to  ptg.  100  coupon  bonds $81  00 

February  18,  to  ptg.  one  book  stock  certificate...     21  00 
February  18,  to  ptg.  one  engraved  beading  for 

certificate 16  00 

February  18,  to  ptg.  engraved  bond 20  00 

February  18,  to  engraving  and  making  6  au- 
tographs        3  50 

February  18,  to  one  tint  block  9x12  in 7  00 

February  18,  to  one  tint  block  Gxl2  in 3  00 

February  18,  to  one  tint  block  2x2  in 3  00 

February  18,  to  one  tint  block  2x9  in 1  75 

February  18,  to  one  tint  block  4x9  in  2  00 

February  18,  to  one  application  blanks 5  00 

February  18,  to  300  cards 3  50 

March  12,  to  100  cards 1  50 

$168  25 
May  14,  Cr.  by  cash 20  00 

Balance  due $148  25'' 

A  summons  was  duly  issued  which  was  served  in  Dong- 
las  county  on  David  Soper,  vice  president  of  the  defend- 
ant The  action  was  brought  December  9,  1890,  the  re- 
turn day  being  the  15th  of  that  month.  On  that  day 
Soper  asked  and  obtained  a  continuanoe  pf  the  cause  until 
the  14th  of  January,  1891.  On  the  latter  date  the  plaint- 
iff sought  and  obtained  a  continuance  until  the  next  day. 
On  January  15,  1891,  the  defendant  filed  a  motion  as  fol- 
lows: 

"Comes  now  the  defendant.  The  Creston  City  Guarantee 
Water-works  Company,  and  appearing  specially  herein 
for  the  sole  and  only  purpose  of  objecting  to  the  jurisdic- 
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tioQ  of  this  court  over  the  person  of  it,  the  said  Creston 
City  Guarantee  Water-works  Company,  moves  that  this 
court  refuse  to  proceed  further  herein  as  against  said  com- 
pany for  the  reason  as  follows,  to-wit: 

''First — That  said  Creston  City  Guarantee  Water-works 
Company  is  a  foreign  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Iowa. 

*' Second — That  it,  the  said  defendant  company,  had  no 
office  of  any  kind,  nor  any  property,  nor  any  managii^ 
or  other  agent  in  the  state  of  Nebraska  at  the  time  of  the 
institution  of  this  action,  and  has  not  since  had  and  has 
no  such  office,  no  property,  no  managing  or  other  agent  in 
the  state  of  Nebraska  at  this  time. 

''Third — ^That  the  said  David  Soper,  who  i^pears  upon 
the  return  of  the  summons  herein  to  have  been  served 
with  the  said  summons  as  the  vice  president  of  this  de* 
fendant  company,  was  at  said  time,  as  he  ever  since  has 
been  and  now  is,  a  resident  and  a  citisen  of  the  state  of 
Illinois  and  a  non-resident  of  the  state  of  Nebraska,  and 
was  but  temporarily  in  and  passing  through  the  county  of 
Douglas  at  the  time  of  the  service  of  a  copy  of  said  sum- 
mons upon  him/' 

This  motion  was  supported  by  an  affidavit  in  the  follow- 
ing words: 

"  State  op  Nebraska,  1 
County  op  Douglas,  j 

"  The  affiant,  David  Soper,  having  been  first  duly  sworn, 
deposes  and  says  that  he  is  now,  and  for  more  than  a  year 
last  past  has  been,  a  resident  and  citisen  of  the  state  of  Illi- 
nois, and  during  all  of  said  time  has  been  a  non-resident  of 
the  state  of  Nebraska;  that  the  defendant^  The  Creston 
City  Guarantee  Water-works  Compuiy,  is  a  corporation 
organised  and  existing  under  the  laws  of  the  state  of  Iowa, 
and  that  said  defendant  corporation  has  not  had  any  office 
in  the  state  of  Nebraska  at  any  time,  nor  has  it  had  any 
property  in  said  state  of  Nebraska,  and  that  said  company 
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lias  not  hady  nor  bas  it  now,  any  managing  agent  in  the  state 
of  Nebraska,  and  did  not  bave  any  agent  of  any  kind  in  the 
^tate  of  Nebraska  at  the  time  of  the  institution  of  this 
action,  nor  has  it  ever  bad  any  place  of  business  in  the 
«tate  of  Nebraska;  and  this  affiant  further  says,  that  at  the 
time  of  the  service  of  the  summons  against  said  defendant 
€om)>any  upon  this  affiant,  as  shown  by  the  return  on  said 
summons,  this  affiant  was  but  transiently  and  temporarily 
passing  through  the  county  of  Douglas,  and  that  no  part 
of  said  defendant  company's  business  is  transacted  in  the 
state  of  Nebraska ;  and  further  defendant  saith  not. 

"David  Sopeb. 
"Subscribed  in  my  presence  and  sworn  to  before  me,  by 
David  Soper,  this  17th  day  of  January,  1891. 

"[seal.]  Will  H.  Thompson, 

"  Notary  PuhlieJ' 

Upon  the  showing  thus  made  the  county  court  overruled 
the  special  appearance  of  the  defendant.  Witnesses  were 
called  aad  judgment  rendered  in  favor  of  the  plaintiff  for 
the  amount  claimed.  The  case  was  taken  on  error  to  the 
district  court,  where  the  judgment  of  the  county  court  was 
reversed  and,  on  motion  of  the  defendant,  dismissed,  and 
these  are  the  errors  complained  of. 

Section  912  of  the  Code  provides:  "A  summons  against 
a  corporation  may  be  served  upon  the  president,  mayor, 
chairman  of  the  board  of  directors  or  trustees,  or  other 
chief  officer,  or,  if  its  chief  officer  be  not  found  in  the 
county,  upon  its  cashier,  treasurer,  secretary,  clerk,  or  man- 
aging agent;  or,  if  none  of  the  aforesaid  officers  can  be 
found,  by  a  copy  left  at  the  office  or  usual  place  of  busi- 
ness of  the  corporation  with  the  person  having  charge 
thereof. 

"Sec.  914.  When  the  defendant  is  a  foreign  corporation 
having  a  managing  agent  in  this  state  the  service  may  be 
upon  such  agent." 

In  Porter  v,  G  A  N.  W.  Ry,  Co.,  1  Neb.,  14,  the  agent 
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resided  at  Council  Bluffs,  but  appeared  in  Ouiaha  a  few 
hours  each  day  for  the  transaction  of  business.  The  rail- 
way company  that  he  represented  had  no  property  in  this 
state,  but  the  agent  transacted  all  the  business  of  the  com- 
pany at  Omaha,  and  it  was  held  that  he  was  a  managing  agent 
upon  whom  service  might  be  made.  This  decision  was  cited 
and  approved  in  C,  B.  A  Q,  R.  Co.  v.  Manning,  23 
Neb.y  558.  Now,  suppose  a  foreign  corporation  comes 
into  this  state  and  purchases  goods  to  be  paid  for  here, 
must  the  seller  go  into  another  state  or  perhaps  to  a  foreign 
country  to  recover  for  the  same?  This  is  true  if  service 
cannot  be  had  upon  the  corporation  in  the  state,  then  the 
seller  must  bring  his  action  where  service  can  be  had.  But 
a  person  who  has  authority  to  contract  a  debt  for  the  cor- 
poration within  this  state,  is  so  far  the  managing  agent 
within  the  state,  that  service  may  be  had  upon  him  for  that 
debt,  that  will  bind  the  corporation.  The  agent  is  com- 
missioned to  contract  the  debt,  and  the  corporation  thereby 
secun;s  the  benefit  of  his  services.  It  must  also  take  the 
burden  of  being  liable  to  an  action  therefor.  It  will  be 
observed  that  neither  the  motion  nor  the  affidavit  negative 
the  fact  that  the  debt  was  contracted  here,  or  that  Soper 
was  the  managing  agent  in  this  state.  It  is  probable  that 
the  motion  to  dismiss  is  too  broad,  and  is  a  general  appear- 
ance, but  we  need  not  decide  that  question.  The  judgment 
of  the  district  court  is  reversed,  and  that  of  the  county 
court  reinstated,  and  the  cause  is  remanded  to  the  district 
court  for  further  proceedings. 

Reversed  and  remandeow 

The  other  judges  concur. 
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George  Boyeb  v.  George  E.  Cox. 

[Filed  June  11, 1892 J 

!•  Special  Damages.    Hdd^  That  the  clAim  for  special  damages 
was  firiToIoQB  and  failed  to  show  a  liability  of  the  defendaDt. 

%  Measure  of  Damages:  Breach  of  Contract  of  Sale. 
Where  the  articles  contracted  for  may  be  parchased  in  open 
market  the  measure  of  damages  on  breach  of  an  agreement  is 
the  market  price  on  the  day  appointed  for  deliTery  less  the  con- 
tract price  when  the  latter  is  not  paid. 

Erbob  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Chapman,  J. 

Darts  &  Hibner,  for  plaintiff  in  error^  cited^  as  to  the 
measure  of  damages:  JdoCormick  Har.  Co.  v.  Jensen,  29 
Neb.,  102;  Benj.,  Sales,  1336;  Sieuier  v.  WcUlbaum,  45 
111.,  44;  Bumham  v.  Roberta,  70  Id.,  19;  Wise  v.  Foster, 
62  la.,  114;  Parsons  v.  Sutton,  66  N.  Y.,  92;  Chadwick 
V.Butler,  28  Mich.,  349;  Gray  v.  Hall,  29  Kan.,  704; 
Marsh  v.  MePhersm,  105  U.  S.,  709. 

Chas.  H.  Foxworthy,  and  Adams  A  Scott,  contra,  cited, 
contending  for  the  rule  allowing  special  damages:  Benj., 
Sales,  1336 ;  Messmore  v.  Shot  &  Lead  Co.,  40  N.  Y.,  422; 
Qrigen  v.  C<^ver,  16  Id.,  489. 

Maxwell  Ch«  J. 

This  is  an  action  for  breach  of  contract.  The  contract 
is  as  follows: 

"This  is  an  agreement  between  Geo.  W.  Boyer  and  Greo. 
El  Cox,  in  which  Geo.  W.  Boyer  agrees  to  sdl  to  Geo.  £. 
Cox  3,000  bushels  of  oom,  to  be  delivered  at  the  yards  of 
the  F.,  E.  &  M.  y .  R.  R.  at  Lincoln ;  1,000  bushels  or  more 
of  said  corn  to  be  delivered  in  November,  1887,  and  the 
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balance  id  Deoembery  1887;  and  Greo.  £.  Cox  agrees  to  pay 
to  Geo.  W.  Boyer  twenly-nine  cents  per  bushel  for  the 
3,000  bushels  of  corn,  with  a  note  signed  by  him,  and 
payable  to  said  Geo.  W.  Boyer,  and  said  note  to  be  given 
January  1,  1888,  and  payable  June  1,  1888,  and  drawing 
interest  at  the  rate  of  eight  per  cent  per  annum. 

"Geo.  W.  Boyer, 
"Geo.  E.  Cox." 

It  is  admitted  that  Boyer  delivered  to  Cox  2,112  bush- 
els of  corn  in  pursuance  of  the  agreement,  and  the  attor- 
neys in  the  case  entered  into  the  following  stipulation : 

''It  is  admitted  that  the  defendant  sold  and  agreed  to 
deliver  to  the  plaintiff  in  Lincoln,  Neb.,  3,000  bushels  of 
oom  at  twenty-nine  cents  per  bushel ;  that  of  this  amount 
there  has  been  delivered  2,112  bushels,  of  the  value  of 
$612.48,  at  the  contract  price,  and  of  this  sum  tliere  has 
been  paid  in  a  note  $435,  in  hogs  $8S.07,  total  $523.07, 
leaving  a  balance  due  the  defendant  from  the  plaintiff  for 
corn  sold  and  delivered  of  $89.40;  and  said  amount,  with 
eight  per  cent  interest  thereon  from  the  first  day  of  March, 
1888,  is  an  offset  against  any  sum  found  due  the  plaintiff 
in  this  suit;  that  the  number  of  bushels  of  corn  sold  and 
not  delivered  is  888 ;  and  the  difference  between  the  con- 
tract price  and  the  price  at  which  the  defendant  alleges  he 
agreed  to  settle  would  entitle  the  plaintiff  to  a  credit  on 
the  purchase  price  due  of  $97.68 ;  that  the  above  agree- 
ment as  to  the  facts  stated  shall  not  prohibit  either  party 
from  introducing  testimony  upon  any  facts  not  above  stip- 
ulated, or  in  any  manner  prejudice  the  right  of  either  party 
except  as  to  the  facts  therein  stated,  which  are  agreed  upon 
for  the  sole  purpose  of  saving  expense  and  time  of  exam- 
ining accounts  between  the  ))arties." 

This  would  seem  to  have  been  a  practical  settlement  of 
the  matter.  The  defendant,  however,  in  addition  to  the 
difference  in  price,  sought  to  recover  special*  damages,  and 
on  the  trial  the  jury  returned  a  verdict  in  his  favor  for  $200^ 
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upon  which  judgment  was  rendered.  A  motion  was  made 
to  strike  the  claim  for  special  damages  from  the  petition^ 
which  motion  was  overruled.  In  this  we  think  the  court 
erred.  The  petition  clearly  fails  to  state  a  case  for  special 
damages.  Some  of  the  charges,  therefore,  are  open  to  the 
suspicion  of  not  being  made  in  good  faith,  as,  for  instance, 
$3  per  load  for  purchasing  thirty  wagon  loads  of  corn  on 
the  streets  of  Lincoln;  and  these  charges  seem  to  form  the 
key-note  to  the  others. 

In  Wire  v.  Fostery  62  la.,  114,  a  case  in  some  respects 
resembling  this,  except  that  the  purchaser  was  to  pay  the 
market  price  at  Storm  Lake,  the  delivery  to  be  at  a  farm 
a  few  miles  from  there,  it  was  held  that  there  could  be  no 
recovery  for  special  damages. 

Tiedeman,  in  his  recent  valuable  work  on  Sales,  states 
the  rule  as  follows:  ''Sec.  335.  If  the  seller  fails  to  deliver 
the  goods  in  accordance  with  his  contract  of  sale,  the  buyer 
can  sue  him  for  non-delivery,  and  recover  damages  of  him^ 
and,  ordinarily,  if  the  price  has  not  been  paid  the  damages 
will  be  estimated  by  the  difference  between  the  contract 
price  and  the  market  value  at  the  time  and  place  of  deliv- 
ery. And  if  the  goods  are  to  be  delivered  in  installments 
at  successive  times  the  damages  will  be  ascertained  by  add- 
ing together  the  difference  between  the  contract  price  of 
the  installments  and  their  market  values  on  their  respective 
days  of  delivery;  but  it  must  be  borne  in  mind  that  the 
buyer  need  not  wait  until  the  seller's  failure  to  deliver  the 
last  installment,  but  he  may  treat  the  failure  to  deliver  any 
one  of  the  installments  as  a  breach  of  the  contract  and 
bring  his  action  immediatiely.  {Sleuter  o.  Wcdlbaunif  45 
III,  44;  Orand  Tower  Ob.  v.  PhiUips,  23  Wall.  [U.  S.],  471 ; 
hUesv.  MUler,  12  Bush.  [Ey.],  134;  Somersv.  Wright,  115 
Mass.,  292;  Bumham  v.  Roberts,  70  III,  19;  Bush  v. 
Holmes,  63  Me.,  417 ;  Chadwiok  v.  Butler,  28  Mich.,  349; 
Marsh  ff.  MoPherson,  106  U.  S.,  709;  Ouioe  v.  Crenshaw^ 
60  Tex.,  344 ;    Gray  v.  HaU,  29  Ean.,  704 ;    Kribs  v. 
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J(m€B,  44  Md.,  396 ;    Parsons  v,  SuUoUy  66  N.  Y.,  92 ; 
Kountz  V.  KirkpcUrick,  72  Pa.  St.,  376 ;  Gordon  v.  NorrUy 
49  N.  H.,  376 ;  Rose  v.  Bozanan,  41  Ala.,  678 ;  Worthen  v. 
Wilmot,  30  Vt,  555;  Ltishv.Druse.i  Wend.  [N.  Y.],  313; 
Harrison  v.  Glover,  72  N.  Y.,  451 ;  JIanna  v.  Barter^  2 
Ark.,  397;  Bush  v.  Canfield,  2  Conn.,  487;  West  v.  Pritchr 
ard,  19  Id.,  215;  Plielps  v.  MoGee,  18  IH.,  155;  Capen. 
r.  Dt  Steiger  Glass  Co.,  105  Id.,  185 ;  Zehner  v.  Dale,  26 
Ind.,  433;    Cannon  v.  Folsom,  2    la.,    101;    Stewart  v. 
Power,  12  Kan.,  596;  Marchesseau  v.  Chaffee,  4  La.  Ann., 
24;   Camdefi,  do.,  Oil  Q>.  v.  Schleus,  59  Md.,  31 ;  BarOdt 
V.  Blanchard,  13  Gray  [Mass.],  429  ;  AIcKercherv,  Curtis^ 
35  Mich.,  478;  Stevens  v.  Ryford,  7  N.  H.,  360;  Gregory 
V,  McDowell,  8  Wend.  [N.  Y.],  435;   Davis  v.  Shidds, 
24  Id.,  326;    MeKnigkt   v.  Dunlop,   1    Seld.   [N.  Y.], 
537;  Clark  v., Dales,  20  Barb.  [N.  Y.],  42;   Van  Allen  v. 
lUinoiM  Central  R.  Co.,  7  Bosw.  [N.  Y],  515;  WhUe  v. 
Tompkins,  52  Pa.  St.,  363;  HiUv.  Chapman,  59  Wis.,  211 ; 
Doak  V,  Snapp,  1  Coldw.  [Tenn.],  180;  Listen  v.  IFnwf- 
muller,  20  Jones  &  Sp.  [N.  Y.],  408;  FisheU  v.  Wtnans, 
3S  Barb.  [N.  Y.],  228;  Dana  v.  Fielder,  12  N.  Y.,  40; 
Reals  V.   Terry,  2  Sandf.  [N.  Y.],  127;  Dey  v.  Dox,  9 
Wend.  [N.  Y.],  120;  Rand  v.  WhiU  Mountain  B.  Cb., 
40  N.  H.,  79;  White  v.  Salisbury,  33  Mo.,  150;  Essex 
Co.  V.  Pacific  Mills,  14  Gray  [Mass.],  389;  Shaw  v.  Nudd^ 
8  Pick.  [Mass.],  9 ;  Smith  v.  Berry,  18  Me.,  122;  ArroW' 
smith  r.  Gordon,  3  La.  Ann.,  106 ;  PoAer  v,  Barrofo,  Id., 
140;  Gray  v.  Hall,  29  Kan.,  704;  Jemmison  v.  Gray,  29 
la.,  637;  Collum  «•  Huntington,  61  Ind.,  229;  Kevit  v, 
Ginter,  23  Id.,  1;  Deere  v.  Lewis,  61  111.,  264;  Smith  v. 
Dunlap,  12  Id.,  184;   Wells  v.  Abemethy,  6  Conn.,  227; 
Crosby  v.  Waikins,  13  Cal.,  85.)" 

Where  the  articles  sold  can  be  purchased  in  open  market 
the  rnle  of  damages  on  breach  of  an  agreement  is  tbe 
market  price  at  the  day  appointed  for  delivery  lest  the 
contract  price  when  the  latter  is  not  paid.  (Davis  v.  Skidds, 
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24  Wend.  [N.  Y.],  322 ;  Dey  v.  Dox,  9  Id.,  129 ;  Clark  v. 
Piney^  7  Cow.  [N.  Y.],  681.)  The  parties  have  agreed 
upon  the  price  of  corn  in  Lincoln.  At  the  time  plaintiff 
failed  to  perform  corn  could  have  been  procured'  there  in 
the  open  market  if  a  reasonable  effort  to  that  effect  had 
been  made.  This  is  not  a  case  for  special  damages.  The 
judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

R£V£RS£D  AND  REMANDED. 

The  other  judges  concur. 


appear  that  she  thereby  Intended  to  bind  her  separate  estate. 

12.  Homestead:  Abandonment.  Two  things  most  ooncnr  to  show 
an  abandonment  of  a  homesteadi  viz.,  an  intention  to  abandon, 
and  actnal  abandonment. 

Appeal  from  the  district  court  for  Pawnee  countj. 
Heard  below  before  Broad y^  J. 

Story  A  Story,  for  appellants,  cited,  as  to  married 
woman's  contract :  Gillespie  v.  Smith,  20  Neb.,  455 ;  Bar^ 
num  V,  Young,  10  Id.,  309.  Homestead:  State  r.  Griffey, 
6  Neb.,  173;  Lehman  v.  Bryan,  67  Ala.,  558;  Smith  v. 
Smith,  19  Neb.,  706;  Boss  v.  Hellyer,  26  Fed.  Rep.  [la.], 
413;  Baker  v.  Jamison,  36  N.  W.  Rep.  [la.],  647;  Kaes 
r.  Grow,  1  Am.  St.  Rep.  [Mo.],  767. 
55 


,34    817 
!a89    651t 

J.  N.  Eckman,  appellant,  v.  M.  A.  Scott  et  au,  Jt  ^ 

APPELLEES.  ,  JJ  -^ 

46   018 


[FiLKD  Junk  11,  1892.]  34  8i7 

••  ■■  fa  579 

n3  594 

1.  Married  Women:  Contracts.    Where  the  contract  of  a  mar-         i  84  sn 
ried  woman  does  not  relate  to  her  separate  basineat  or  estate^ 


58    318 


84    817 

■he  will  not  be  liable  as  surety  on  a  promissory  note  unless  il  62  231 
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J.  K.  Ooudyy  and  W.  W,  Giffen^  comtra^  cited,  as  to 
homestead:  Leonard  r.  Ingram,  58  la.,  406;  Stout  r.  Ruff^ 
17  Neb.,  469;  Dennia  v.  Bank,  19  Id.,  679;  Graves  v. 
Campbell,  12  S.  W.  Rep.  [Tex.],  238;  Porter  v.  Chapman, 
4  Pac.  Rep.  [Cal.],  237.  Married  woman's  ooutract: 
Wells,  Sep.  Prop.  Women,  ch.  30;  14  Am.  &  Eng.  Ency. 
Law,  661,  cases  cited,  662^  note  2. 

Maxwell,  Ch.  J. 

In  February,  1887,  the  defendants  executed  a  note  to  the 
plaintiff  for  the  sum  of  $201.80,  and  to  secure  the  paj* 
ment  of  the  same  executed  a  mortgage  upon  certain  real 
estate  in  Pawnee  City.  This  mortgage  was  foreclosed,  and 
there  being  a  lien  prior  to  the  plaintiff's  on  the  property, 
nothing  was  realized  upon  the  mortgage  from  the  sale. 
The  sale  was  confirmed  and  a  deficiency  judgment  rendered 
against  the  defendants  for  the  sum  of  $231.40,  and  this 
action  was  broiSght  to  subject  the  homestead  of  the  defend- 
ants to  the  payment  of  such  deficiency  judgment,  it  being 
contended  on  behalf  of  the  plaintiff  that  the  defendants 
had  abandoned  their  homestead  before  the  bringing  of  this 
action.  On  the  trial  of  the  cause  judgment  was  rendered 
in  favor  of  the  defendants  and  the  action  dismissed. 

The  testimony  shows  that  M.  A.  Scott  is  the  wife  of  W. 
T.  Scott ;  that  the  debt  in  this  case  was  that  of  the  hus- 
band and  did  not  in  any  manner  relate  to  the  bamness  of 
the  wife,  and  that  she  signed  the  note  as  surety  fiir  him. 
In  a  number  of  oases  this  court  has  held  that  where  the 
contract  did  not  relate  to  her  separate  business  or  estate,  a 
married  woman  was  not  bound  as  surety  upon  a  promissory 
note  unless  it  appears  that  she  thereby  intended  to  bind  her 
separate  estate.  {Savings  Bank  v,  Soott,  10  Neb.,  84;  Hale 
r.  Christy,  8  Id.,  265;  Bamum  v.  Young,  10  Id.,  309; 
Davis  V,  First  NatL  Bank  of  Cheyenne,  6  Id.,  242;  Payne 
V.  Bumham,  62  N.  Y.,  74.)  The  wife,  therefore,  was  not 
liable  on  the  note. 
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2.  It  appears  that  W.  T.  Scott  went  to  Beatrice  in  1888 
to  obtain  employment ;  that  there  was  no  intention  to  re- 
move from  Pawnee  City,  although,  in  consequence  of  the 
expense  of  supporting  his  family  in  one  place  and  hiring 
his  own  board  in  another,  his  family  moved  temporarily  to 
Beatrice  and  the  wife  rented  the  homestead  and  afterwards 
she  returned  to  Pawnee  City  and  sold  and  conveyed  the 
same.  To  constitute  an  abandonment  of  a  homestead  two 
things  must  concur,  viz.,  an  intention  to  abandon,  and  act-^ 
ual  abandonment.  {Elder  v,  Reiily,  10  N.  W.  Rep.  [la.],, 
804.)  In  the  case  at  |j)ar  the  proof  fails  to  show  an  actual 
abandonment  and  the  lien  of  the  judgment  did  not  attach 
to  the  same.  There  is  no  error  in  the  record  and  the  judg- 
ment is 

Affirmed* 


Th£  otlier  judges  concur. 


AuLTMAN,  Miller  &  Ck).  y.  Scheele  &  Fisher. 

[Filed  Junk  11,  1882.] 

Beview.    Where  the  verdict  !•  against  the  dear  weight  of  testi- 
mony it  will  be  set  aside  and  a  new  trial  granted. 

Error  to  the  district  court  for  Nemaha  oountj.    Tried 
below  before  Broadt,  J. 


W.  H,  KelHgar,  for  plaintiff  in  error,  cited :  Holland  r. 
ChiffUh,  13  Neb.,  472;  Vidor  Sewing  Modi.  Co.  v.  Daff, 
Id.,  408;  Smith  v.  Emnsy  Id.,  314;  Sandwich  lifg.  Co.  v. 
Feartfy  22  Id.,  63 ;  Fried  v.  Remington,  6  Id.,  625. 

0*  W.  Cornell,  contra, cited:  Newman  «•  Mueller,  16  Neb., 
623 ;  Dunbar  v.  Briggs,  18  Id.,  94;  Cooper  v.  HaU,  22 
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Id.,  168;   Colion  v.  Slwffer,  23  Id.,  724;  Bookwaiier  r. 
Lansing,  Id.,  292. 

Maxwell,  Ch.  J. 

This  action  was  brought  to  recover  a  balance  on  an  ac- 
count for  binding  twine.  The  whole  account  is  |1,467.75, 
and  the  payments  thereon  $1,298.74^  leaving  a  Iwlance  dae 
the  plaintiffs  of  $169.01,  for  which  he  prays  judgment. 
The  defendants  in  their  answer  admit  ''receiving  9,000 
pounds  of  twine  of  plaintiff,  valued  at  $1,205,  and  defend- 
ants further  admit  paying  plaintiff  the  sum  of  $1,298.74, 
as  itemized  in  plaintiffs'  petition,  and  which  now  stands  as 
a  credit  in  favor  of  these  defendants  and  against  said 
plaintiff,  and  defendants  aver  that  there  is  now  due  thereon 
from  plaintiff  to  defendants  the  sum  of  $93.74  as  balance 
due  defendants,  with  interest  thereon  from  April  1, 1889,  at 
the  rate  of  seven  per  cent  per  annum,  as  appears  more 
fully  by  the  account  hereto  attached.  And  for  further  de- 
fense to  plaintiff's  petition  defendants  deny  each  and  every 
allegation  therein  not  herein  expressly  admitted.  Where- 
fore defendants  pray  judgment  against  said  plaintiff  in  the 
sum  of  $93.74,  with  interest  from  April  1,  1889,  at  seven 
per  cent  per  annum,  and  costs  of  suit.*'  On  the  trial  of 
the  cause  the  jury  returned  a  verdict  in  favor  of  the  de- 
fondants  for  the  sum  of  $103.56,  and  a  motion  for  a  new 
trial  having  been  overruled,  judgment  was  entered  on  the 
verdict.  On  the  trial  the  parties  entered  into  the  follow- 
ing stipulation : 

''  Defendants  admit  that  they  receiv^  a  car  from  plaintiff 
of  the  C.  A  C.  M.  R.  R.,  No.  1132,  billed  to  Wm.  Man- 
gan,  at  South  Auburn.  Plaintiff  admits  that  if  they  sent 
the  twine  in  dispute  it  was  sent  in  that  car.  Definidants 
admit  that  if  the  twine  was  sent  in  that  car  and  they  got 
it,  they  owe  for  it. 

^*  It  is  further  agreed  that  if  there  is  a  va!dict  for  the 
plaintiff  it  shall  be  for  $169.01,  with  seven  percent  interasl 
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from  October  1,  1888.  Plaintiffs  agree  if  defendants  suc- 
ceed they  shall  have  a  verdict  for  |93.74,  with  interest  at 
seven  per  cent  from  April,  1S89.'' 

It  is  proved  beyond  dispute  that  the  twine  was  shipped 
in  car  1132,  billed  to  William  Mangan  at  South  Aoburn, 
Neb.,  that  the  contents  of  the  car  were  transferred  to  the 
defendants  and  that  the  seal  had  not  been  broken  when 
they  received  the  car.  T.  W.  McCargar  was  the  general 
agent  of  the  plaintiffs  at  Council  Bluffs,  Iowa,  and  the  <le- 
fendants  sent  the  following  letter  to  him : 

"Auburn,  June  6,  1888. 
"T.  W.  McCargar — D£AR  Sir:  We  note  that  you  don't 
know  about  how  an  order  was  sent  you  about  two  weeks 
ago.  We  ordered  10,000  Manilla  and  1,000  Sisal,  and  2,000 
we  got  in  the  car  with  hinders.  We  want  the  order  filieil 
with  Buckeye  twine  as  you  had  taken  the  order  when  we 
made  the  contract.  Fill  the  car  with  six  foot  binders,  and 
bundle  carriers  send  three.  We  hope  this  order  will  be 
filled  at  once,  if  not  filled  at  this  date.  Our  binders  are  all 
sold  that  are  on  hand. 

"Yours  truly,  Scheele  &  Fisher." 

The  original  letter  is  before  us,  together  with  a  stipula- 
tion of  the  attorneys  that  the  appearance  of  the  paper  at 
the  word  "June^'  is  not  to  be  considered.  This  stipula- 
tion no  doubt  was  felt  to  be  necessary  by  reason  of  the  tes- 
timony of  one  of  the  defendants  who  seemed  to  be  anxious 
to  swear  that  the  word  "  June'^  had  been  inserted  in  place 
of  July.  The  change,  however,  seems  to  have  existed  alone 
in  his  imagination.  He  does  testify,  however,  that  the 
letter  was  written  in  July,  but  he  is  directly  contradicted 
by  his  own  letter  of  June  11,  1888,  which  is  as  follows: 

"South  Auburn,  Neb.,  June  11,  1888. 
"H  W.  McCargar y  Council  Bluffs,  Iowa, — SiR:  Yours 
of  the  6th  at  hand.     In  answer  will  say,  fill  the  car  at 
Akron,  Ohio,  with  twine  and  machines,  as  you  advised  us 
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to  have  it  done ;  but  we  got  to  have  at  least  9,000  lbs.  of 
Manilla  and  1,000  lbs.  of  Sisal,  the  2,000  Ibe.  of  Sisal  we 
got  in  this  car  must  be  outside  of  the  order;  that  woald 
make  3,000  lbs.  of  Sisal,  and  that  is  all  we  can  sell  of  that 
kind ;  they  all  want  Manilla  twine. 

"  Yours  truly,  Scheele  &  Fisher." 

In  addition  to  this  it  is  clearly  shown  that  if  the  defend- 
ants had  atiy  twine  in  June,  1888,  it  was  procured  from 
the  plaintiff,  and  four  or  five  disinterested  witnesses  testify 
tiiat  the  defendants  had  twine  before  or  by  the  middle  of 
that  month.  On  the  part  of  the  defendant,  one  Watkins 
testified,  in  effect,  that  he  was  present  when  the  car  was 
opened  and  assisted  in  unloading  it,  but  that  he  saw  no 
twine  and  that  he  would  have  seen  it  if  there  had  been 
any  there.  He  was  then  asked,  ''I  want  to  ask  you  about 
that  conversation,  whether  or  not  you  had  a  conversation 
with  Judge  Stull  in  North  Auburn  about  two  weeks  be- 
fore the  last  term  of  court,  in  which  conversation  you  asked 
the  judge  whether  he  would  give  you  some  advice  without 
charging  you  anything,  and  if  he  didn't  say  yes,  and  if 
you  didn't  then  ask  him  what  kind  of  an  offense  it  would 
be  if  you  went  to  my  office  and  got  hold  of  some  papers  in 
the  Scheele  &  Fisher  case  that  you  could  get  $50  for  the 
papers,  and  that  you  could  get  them,  and  didn't  Judge 
Stull  advise  you  not  to  do  it.     Answer  yes  or  no?" 

A.  I  think  the  judge  is  a  little  bit  off;  I  think  the 
judge  Is  a  little  full,  there  was  no  such  conversation  at  all, 
I  guess. 

Q.  And  if  in  the  same  conversation  Judge  Stull  didn't 
ask  you  as  follows:  '*  Who  will  give  you  the  money  for  it, 
and  how  do  you  know  you  can  get  it,"  and  didn't  you 
answer,  '^  I  can  get  it  from  the  defendants  in  the  twine  case 
against  Aultman,  Miller  &  Co.,  or  something  to  that  effect 

A.  No.  sir. 

Judge  Stull  testifies  in  regard  to  that  matter  as  follows: 
^^  I  was  going  down  on  the  street  on  the  east  side  along 
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there  and  came  in  front  of  BothelPs  liverj  barn^  and 
Watkins  was  there  and  one  or  two  other  gentlemen  around 
the  barn;  he  said  he  would  like  to  see  me  a  minute,  and  he 
said  something  about  charges  if  he  asked  me  a  question 
and  he  stepped  down  twenty  or  thirty  or  forty  feet  in  front 
of  the  opera  house,  and  then  he  asked  what  could  be  done 
with  a  fellow  if  he  stole  some  papers  out  of  an  office  and  I 
told  him  it  would  not  be  a  very  good  thing  to  do,  and  then 
he  went  on  to  say  it  was  either  letters  or  papers,  I  would 
not  say  which,  if  he  could  take  them  out  of  Kelligar's  office 
and  deliver  them  to  Auburn  parties  he  could  get  ^50, 1 
think,  for  it.  I  had  some  conversation  with  him  as  to 
what  papers  they  were,  and  he  said  they  were  the  papers  in 
this  case  of  the  Machine  Co.  against  Scheele  &  Fisher.  I 
told  him  I  was  not  in  the  habit  of  advising  people  to  do 
that  kind  of  business  and  he  might  find  it  pretty  dear 
business.     That  was  the  substance  of  the  conversation/' 

We  do  not  care  to  comment  upon  this  testimony,  nor  is 
it  necessary  to  do  so.  The  overwhelming  weight  of  testi- 
mony shows  that  the  defendants  received  the  twine  in 
<juestion  and  are  indebted  for  the  balance  due.  It  is  very 
evident  that  tl^ere  was  considerable  rash  swearing,  border- 
ing on  if  not  actual  perjury,  in  the  case.  The  verdict  and 
judgment  are  against  the  clear  weight  of  testimony.  The 
Judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Reversed  aud  kemanded. 


The  other  judges  concur. 
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Aaron  C.  Loder  et  al.,  appellees,  y.  Samuel  H. 

Loder  et  al.,  appei  lantb. 

[Filed  June  U,  1882.] 

L  Deeds :  Undue  Influbkce.  In  an  action  to  set  uide  a  dead 
flUMle  by  a  Aitbar  in  his  dotaga  to  hia  yonngast  aon,  hM,  tkat 
tha  tcatimony  tended  to  show  nndne  indnenoe  on  tba  part  of 
the  eon,  and  that  the  father  wae  not  in  a  mental  oondition  t» 
tranaact  important  basinees. 

t.  Review.  The  judgment  ia  supported  by  the  weight  of  aTidenc* 
and  is  affirmed. 

Appeal  from  the  district  court  for  Cass  cooiitj.    Heani 
below  before  Chapman,  J. 

T.  B,  WilsoTiy  and  /.  B.  Strode,  for  appellants,  cited,  a» 
to  capacity  of  grantor :  CkimphM  v.  Campbell,  2  N.  W. 
Rep.  [Ia.],  641 ;  Slwin  v.  MaxweU,  2  Green's  Ch.  [N.  J.], 
663;  BuH  v.  Quiaenberry,  24  N.  E.  Rep.  [III.],  622;  Van 
Aid  V.  Hunter,  2  Johns.  Ch.  [N.  Y.],  148;  Graham  c. 
Cdstor,  56  Ind.,  559 ;  Thompson  v.  Kyner,  65  Pa.  St,  368  ; 
MuUoy  r.  IngaUe,  4  Neb.,  115;  FVankUn  v,  Kellof,  2  Id.,. 
117;  Eatm  v.  Eaton,  37  N.  J.  L.,  113;  Lindaey  v.  lAnd-- 
sey,  50  III,  79;  Stone  v.  Wilbem,  83  Id.,  108;  Marmon 
V.  Marmon,  47  la.,  121;  Howe  v.  Howe,  99  Mass.,  88; 
Tipton  V.  Ro88,  10  O.,  274 ;  Coleman  v.  Roberts,  17  Ala., 
84;  Green  v.  Green,  9  Gratt  [W.  Va.],  332.  As  to  undue 
influence:  Wait,  Fraud.  Con.,  sec  6;  Devlin,  Deeds,  sec. 
84,  and  cases.  As  to  delivery  of  deed  :  Netvlon  r.  BeaUr,. 
41  la.,  334;  McGrath  v.  Hyde,  21  Pac.  Rep.  [Cal.],  948; 
Brittain  v.  Work,  13  Neb.,  351 ;  Cooper  v,  Jaokaon,  4  Wis.,, 
538 ;  Mitchell  v.  Ryan,  3  O.  St.,  377;  Tobin  r.  Bass,  85^ 
Mo.,  654;  Gtipton  v,  Gupton,  47  Id.,  44;  Twiss  v.  George,, 
33  Mich.,  253;  Sutton  v.  Hayden,  62  .Mo.,  102;  Hiatt  r. 
WiUiams,  72   Id.,  214;   Reed  v.  DouthU,  62  111.,  352; 
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Jbunn  V.  Wmthorp,  1  Johns.  Ch.  [N.  Y.],  329 ;  Cline  v. 
JaneSy  111  111.,  663.  As  to  laches  of  plaintiff:  Eaton  v. 
Eaim,  37  N.  J.  L.,  108;  IWwfer  v.  Jarvis,  23  W.  Va., 
100;  Pu9ey  v.  Gardner ^  21  Id.;  480;  Jenkins  v.  Pye,  12 
Pet.  [U.  S.],  241 ;  Gatling  v.  Lane,  17  Neb.,  77.  Addi- 
tional  authorities :  Dietz  r.  Parish,  63  How.  Pr.  [N.  Y.j, 
224;  Damsm  v.  Daviwn,  13  N.  J.  Eq.,  246;  Modes  v. 
Rhodes,  3  Sanf.  Ch.  [N.  Y.],  305;  Serugham  v.  Woods, 
30  Am.  Deo.  [N.  Y.],  76;  FvJton  r.  FiMon,  48  Barb.  [N. 
Y.],  591 ;  Snider  v.  Laekenour,  38  Am.  Dec.  [N.  Car  ], 
685. 

Beeson  &  Root,  contra^  cited,  as  to  capacity  of  grantor : 
Einery  v.  Hoyt,  46  111.,  260 ;  Wheelan  v.  ]Vheelan,  3  Cow. 
[N.  Y.],  538;  Brioe  v.  Brice,  5  Barb.  [N.  Y.],  533.  De- 
livery of  deed:  PcUriok  v.  McCormioky  10  Neb.,  5;  WiU" 
iams  V.  Schatz,  42  O.  St,  50;  Davis  o.  Williams^  57  Miss., 
843;  Jackson  v.  Leek,  12  Wend.  [N.  Y.],  107;  Weber  v. 
Christen,  121  III,  91 ;  Berry  v.  Anderson,  22  Ind.,  36; 
Baker  v.  Haskdl,  93  Am.  Dec.  [N.  H.],  455. 

Maxwell,  Ch.  J. 

This  is  an  action  to  cancel  a  deed.  The  plaintiffs  allege 
in  their  petition  that  they  and  the  defendants  are  the  chil- 
dren and  only  heirs  at  law  of  William  Loder,  deceased, 
who  died  intestate  on  or  about  the  14th  day  of  May,  1887, 
in  Cass  county,  Nebraska,  leaving  no  widow  surviving 
him. 

^'Second — That  on  or  about  the  26th  day  of  March, 
1864,  the  said  William  Loder,  deceased,  became  the  owner 
in  fee-simple  of  the  following  described  real  estate,  in  Cass 
county,  Nebraska,  to-wit :  The  southwest  quarter  of  section 
15,  in  township  12,  range  9,  and  made  his  home  thereon, 
where  he  raided  until  his  death. 

"Third— That  on  the  25th  day  of  May,  1878,  the  de- 
fendant Samuel  H.  Loder  procured  the  said  William  Loder 
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to  execute  and  deliver  to  said  Samuel  H.  Loder  a  deed  of 
conveyance  of  said  lands,  thereby  vesting  the  apparent 
I^i;al  title  to  said  lands  in  the  said  Samuel  H.  Loder,  who 
caused  the  same  to  be  recorded  in  the  office  of  the  county 
clerk  of  said  county. 

''  Fourth— That  at  the  time  said  deed  was  executed,  and 
for  a  long  time  prior  and  subsequent  thereto,  the  said  Will- 
iam Loder  was,  owin^  to  disease  of  the  head  and  old  age, 
being  then  about  seven ty*five  years  of  age,  of  unsound  mind 
to  such  extent  as  to  be  wholly  incapable  of  transacting  busi- 
ness, and  never  knew  to  the  day  of  his  death  that  he  bad 
made  such  deed,  but  always  thought  he  still  owned  said 
land  and  retained  possession  and  control  thereof  till  his 
death. 

*' Fifth — That  the  said  Samuel  H.  Loder  was  the  young- 
est son  of  said  William  Loder,  and  lived  with  his  father 
until  his  death. 

''Sixth — ^That  said  Samuel  H.  Loder  paid  no  considera- 
tion whatever  for  said  deed,  but,  well  knowing  his  father's 
condition,  that  he  was  not  capable  of  transacting  or  of 
comprehending  the  nature  and  effect  of  signing  said  deed, 
and  with  the  intention  of  cheating  and  defrauding  his 
brothera  and  sisters  out  of  their  share  of  their  father's 
property,  and  taking  advantage  of  his  close  and  intimate 
relations  with  his  said  father,  procured  him  to  execute  and 
deliver  said  deed  without  the  knowledge  of  his  brothers 
and  sisters,  and  immediately  placed  the  same  on  record. 

''Seventh — That  said  William  Loder  was  possessed  of  a 
large  amount  of  personal  property,  to-wit,  about  ^4,000; 
all  of  which  the  said  Samuel  H.  Loder,  by  taking  advan- 
tage of  his  said  father's  mental  condition,  appropriated  to 
his  own  use,  and  refuses  to  account  to  his  brothers  and  sis- 
ters for  any  part  thereof. 

"Eighth — That  by  virtue  of  said  deed  the  said  Samud 
H.  Loder  is  in  the  possession  of  the  said  land,  claiming  to 
be  the  exclusive  owner  thereof,  and  refuses  to  permit  any 
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of  his  brothers  and  sisters  to  have  any  part  thereof,  or  of 
the  rents  and  profits  thereof. 

''Ninth — The  plaintiff  further  states  they  and  the  de- 
fendants are  in  equity  the  joint  owners  of  said  land,  each 
entitled  to  one-tenth  part  thereof. 

''Tenth — The  said  William  Loder  and  Edie  Loder  are 
made  defendants  to  this  action,  for  the  reason  that  they  re- 
fuse to  join  as  plaintiffs." 

The  defendants  demurred  to  the  petition  because  the 
facts  stated  therein  were  not  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  overruled  and  the  defendant 
Samuel  H.  Loder  thereupon  filed  an  answer,  in  which  he 
admits  that  the  plaintiffs  are  the  children  of  William  Loder, 
deceased;  that  William  Loder  died  on  the  4th  of  May, 
1887;  that  William  Loder  purchased  the  laud  in  question 
on  the  26th  of  March,  1864,  and  received  a  deed  therefor; 
that  on  or  about  the  25th  of  May,  1878,  William  Loder 
and  wife  conveyed  the  land  in  controversy  to  the  defend- 
ant, and  all  other  facts  in  the  petition  are  denied. 

On  the  trial  of  the  cause  the  court  made  special  findings 
and  rendered  a  decree  as  follows: 

"And  now  on  this  8th  day  of  November,  1890^  this 
cause,  having  been  heretofore  argued  and  submitted  to  the 
oourt,  came  on  for  decision,  and  the  court,  being  well  and 
fully  advised  in  the  premises,  finds  as  matter  of  fact: 

'*  First — That  the  plaintiffs  and  defendants  are  the  chil- 
<lren  and  only  heirs  at  law  of  William  Loder,  deceased, 
who  died  intestate  on  or  about  the  14th  day  of  May,  1887, 
leaving  no  widow  him  surviving. 

"Second — That  the  said  William  Loder,  now  deceased, 
was  the  owner  of  the  following  described  real  estate,  sit- 
uated in,  Cass  county,  Nebraska,  to-wit:  The  southwest 
quarter  of  section  16,  township  12,  range  9,  and  made  his 
home  thereon,  where  he  resided  until  his  death. 

"Third— That  the  defendants  Samuel  H.  Loder  and 
Edie  S.  Loder  resided  with  the  said  William  Loder  on 
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id  land  until  his  deatii  and  bave  ooutinued  to  reside  there 
since. 

'' Fourth— That  on  the  25th  day  of  May,  1878,  the  said 
William  Loder,  now  deceased,  and  his  wife,  who  was  then 
living,  made,  signed,  and  acknowledged  a  deed  purporting 
to  convey  said  land  to  the  said  Samuel  H.  Loder,  but  that 
he,  said  William  Loder,  never  delivered  said  deed  to  the 
said  Samuel  H.  Loder,  but  retaineil  control  of  the  same 
until  his  death. 

''Fifth — That  at  the  time  of  the  making  of  said  deed 
the  said  William  Loder,  deceased,  was,  owing  to  disease 
and  old  age,  mentally  incompetent  to  transact  business  or 
to  make  said  deed. 

''Sixth — That  the  said  Samuel  H.  Loder  paid  no  consid- 
eration whatever  for  said  deed. 

**  Seventh — That  the  said  William  Loder,  now  deceased^ 
wasy  at  the  time  of  the  making  of  said  deed,  and  afterwanis, 
pOMCODcd  of  a  large  amonnt  of  personal  property,  the  exact 
amount  of  which  cannot  be  determined  from  the  testimony, 
but  amounted  to  several  thousand  dollars  worth,  and  that 
the  defendant  Samuel  H.  Loder  took  and  converted  said 
property  to  his  own  use  and  has  never  accounted  for  the 
same,  or  any  part  thereof,  to  any  person. 

'<  Eighth— That  the  defendant  Samuel  H.  Loder  has 
been  in  the  exclusive  possession  of  said  land  since  the  death 
of  his  father,  William  Loder,  claiming  to  be  the  exclusive 
owner  thereof,  and  refuses  to  permit  any  of  his  brothers  or 
sisters  to  have  any  part  thereof  and  refuses  to  account  to 
his  said  brothers  and  sisters  for  any  part  of  the  rents  or 
profits  thereof. 

''The  court  finds  as  conclusions  of  law  that  the  said  deed 
made  by  the  said  William  Loder  is  void  and  conveyed  no 
title;  that  the  said  William  Loder,  up  to  the  time  of  his 
death,  had  not  parted  with  his  title  to  his  said  land,  and 
tliat  the  flame  descended  at  his  death  to  the  piaintifTs  and 
defendants  as  tenants  in  common.     (On  the  trial  the  {leti- 
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turn  was  amended  by  alleging  a  want  of  delivery  of  the 
(ke<l.) 

'^  Wherefore  it  is  considered  and  adjudged  by  the  court 
that  said  deed  bearing  date  May  25,  1878^  signed  and 
acknowledged  by  the  said  William  Lioder  and  his  wife, 
purporting  to  convey  the  southwest  quarter  of  section  15, 
township  12,  range  9,  in  Cass  county,  Nebraska,  to  Samuel 
H.  Loder,  and  tiie  record  thereof,  be  canceled^  set  aside,  and 
lield  for  naught,  and  that  the  plaintiffs  herein  recover  judg- 
ment for  costs  taxed  at  the  sum  of  ^162.88/' 

From  which  decree  the  defendants  appeal. 

The  testimony  tends  to  show  that  William  Loder,  the 
father  of  the  plaintiffs  and  defendants^  purchased  the  land 
in  question  in  March,  1864,  and  received  a  deed  therefor; 
that  he  took  possession  of  the  same  and  continued  to  reside 
thereon  until  bis  death  in  May,  1887;  that  ten  children  are 
now  heirs  to  his  estate;  that  about  the  year  1870,  none  of  the 
witnesses  testify  to  the  exact  date,  he  was  thrown  from  a 
horse  and  his  head  injured.  A  i  the  witnesses  testifying 
u()on  that  point  agree  as  to  the  injury  but  disagree  as  to  the 
extent  of  the  same.  On  the  part  of  the  plaintiff  the  testi- 
mony tends  to  show  that  after  the  fall  he  always  complained 
of  his  head  and  of  his  inability  to  do  business;  and  that  in 
important  business  transactions  he  called  his  son  Aaron. 
On  behalf  of  the  defendant  it  is  claimed  that  while  he 
suffered  at  times  from  his  head,  yet  he  was  capable  of 
transacting  his  own  business.  It  also  appears  that  in  a 
year  or  two  after  being  thrown  from  a  horse  he  fell  from  a 
stack  of  headed  grain  on  which  he  was  working,  or  had 
an  attack  of  sunstroke.  The  proof  upon  this  point  is  not 
very  satisfactory,  but  it  is  shown  that  the  attack,  whatever 
its  nature,  affected  his  head.  It  also  appears  that  prior  to 
these  attacks  he  had  been  a  vigorous,  self-reliant  man,  full 
of  energy,  and  accustomed  to  attend  to  his  own  business. 
He  had  frequently  expressed  a  desire  to  have  his  property 
equally  divided  among  his  children  at  his  death,  and  had 
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stated  that  he  intended  to  retain  the  same  as  long  as  he 
lived.  So  far  as  we  can  judge  he  was  not  verj  liberal  in 
assisting  his  children  to  commence  business  for  themselves. 
Samuel  is  the  youngest  son  and  when  he  became  of  age  he 
testifies  that  he  intended  to  go  out  for  himself,  and  that  his 
father  promised  that  if  he  would  take  care  of  his  mother 
and  him  that  at  their  death  he  should  have  the  place,  and 
that  in  pursuance  of  that  promise  the  deed  was  made.  To 
some  extent  Samuel  is  corroborated  by  his  youngest  sister. 
The  making  of  the  deed,  however,  was  kept  secret  as  far 
as  it  was  possible  to  do  so,  and  there  is  no  proof  of  actual 
delivery.  The  excuse  of  the  defendant  for  this  is  that  he 
is  not  accustomed  to  brag  about  his  business.  Samuel  paid 
nothing  for  the  property,  unless  it  was  in  caring  for  his 
father  and  mother.  The  mother  died  in  1885.  Both  the 
father  and  mother  had  been  trained  to  hard  labor,  and  they 
were  constantly  employed  until  shortly  before  their  death. 
The  exact  age  of  neither  appears  to  have  been  known,  but 
the  mother  is  shown  to  have  been  about  seventy-three,  and 
the  father  some  years  older.  There  is  also  some  testimony 
of  undue  influence  on  the  part  of  Samuel  over  his  father 
and  mother  and  a  denial  of  the  same.  All  the  plaintiffs 
testified,  in  effect,  that  after  their  father  received  the  injuries 
heretofore  spoken  of  he  was  forgetful  and  wholly  incapaci- 
tated for  doing  business ;  and  the  defendants  only  denied  the 
degree  of  incapacity  claimed  by  the  plaintiffs.  A  number 
of  neighbors  were  called  as  witnesses  by  the  defendants, 
who  testify  in  effect  that  they  considered  the  father  able  to 
transact  business  and  take  care  of  himself;  and  the  testi- 
mony is  that  upon  matters  relating  to  his  early  history  his 
memory  seemed  to  be  good,  but  that  as  to  events  of  a  later 
date,  particularly  those  since  the  injuries  above  spoken  of, 
his  memory  was  faulty  and  indistinct.  In  this  respect 
there  is  a  considerable  resemblance  between  the  evidence  on 
that  point  and  that  of  Chle  o.  Cole,  21  Neb.,  84,  although 
the  father  was  not  as  badly  affected  with  loss  of  memory 
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as  Mr.  Cole  before  his  death.  Certain  it  is  that  the  father, 
after  the  injuries  above  spoken  of,  distrusted  his  own 
ability  to  transact  important  business,  but  procured  the 
services  of  his  oldest  son  for  that  purpose;  jet  if  the  testi- 
mony on  behalf  of  the  defendant  is  to  be  believed,  he 
freely  and  voluntarily,  with  full  knowlege  of  the  effect 
thereof,  made  the  deed  to  the  youngest  son. 

J.  C.  Fox,  a  disinterested  witness,  testified  that  he 
''worked  there  in  the  spring  of  eighty-one.''  He  was  also 
there  in  the  winter  of  eighty-five  and  winter  of  eighty- 
six  and  worked  there  in  the  spring  of  eighty-nine. 

Q.  Now  you  may  state  what  condition  the  old  man  was 
in  during  that  time  you  were  there;  what  was  the  trouble, 
if  anything,  with  him  7 

A.  In  regard  to  what  f 

Q.  His  head. 

A.  He  complained  sometimes  of  his  head  hurting  him. 

Q.  What  did  he  day  about  it ;  how  it  affected  him  ? 

A.  He  said  he  had  dizzy  spells. 

Q.  What  would  he  say  about  it  in  regard  to  attending 
to  business  on  account  of  it? 

A.  As  I  understood  it,  Sam  attended  to  the  business. 

Q.  If  anybody  came  there  to  speak  to  the  old  man 
abont  business,  what  would  he  say  f 

A.  He  would  refer  him  to  Sam.  He  said  he  was  old 
and  trifling  and  didn't  do  any  business,  and  he  was  referred 
to  Sam. 

Q.  Did  you  ever  see  this  trouble  in  his  head  affect  him 
in  any  way  so  as  to  trouble  him  in  walking  ? 

A.  I  have  been  out  in  the  field  with  him  when  he  said 
his  head  was  so  dizzy  that  he  would  have  to  sit  down. 
That  is  cutting  wheat,  or  something  like  that,  on  a  hot 
day. 

Q.  How  frequently  did  yon  bear  him  complain  about 
his  head  f 

A.  I  oonldn't  say  how  frequently.    He  complained  a 


882  NKBUAbKA  REl^RTS.         [Vol.  34 


Loder  t.  Loder. 


good  deal  of  his  head,  bat  to  saj  how  often  he  complained 
I  couldn't  say. 

Q.  Was  it  a  common  thing? 

A.  Yes,  sir;  that  is  when  he  was  working  he  com* 
plained  of  bis  head. 

Q.  Who  claimed  to  be  the  owner  of  the  farm  and  the 
stuff  there  ? 

A.  Well,  as  I  understood  it,  I  supposed  the  old  gentle- 
man owned  the  farm.     That  is  what  he  said  himself. 

Q.  Did  you  hear  him  and  Sam  have  any  talk  aboat  it? 

A.  Never  but  once. 

Q.  When  was  that? 

A.  I  can't  state  the  time. 

Q.  As  near  as  you  can,  was  it  about  the  last  of  year 
being  there? 

A.  Yes,  sir;  I  think  it  was. 

Q.  Somewhere  between  eighty-five  and  eighty-six? 

A.  Some  time,  I  don't  just  recollect  what  time. 

Q.  State  how  that  circumstance  was,  and  what  was  said. 

A.  I  don't  know  as  I  can  tell  the  whole  circumstance  or 
not. 

Q.  Tell  us  as  much  as  you  can. 

A.  It  was  a  kind  of  a  racket,  as  I  would  call  it;  some- 
thing in  regard  to  the  things  there,  the  way  Sam  was  doing 
to  the  crib,  I  believe,  and  the  old  man  tried  to  get  him — he 
was  opening  a  door,  if  I  recollect  right,  and  Sam  was 
hammering  at  it  and  the  old  gentleman  didn't  want  him  to 
do  that  way,  he  wanted  him  to  be  easier  with  it,  and  I  be- 
lieve Sam  said  he  was  running  that  thing,  and  he  would 
do  as  he  pleased,  and  the  old  gentleman  said  he  was  run- 
ning it  and  they  got  into  a  conversation ;  as  I  understood  it, 
the  old  man  said  he  owned  the  farm,  owned  the  place. 

Q.  What  did  Sam  say? 

A.  Well,  I  can't  just  recollect  what  Sam  did  aaj. 

Q.  As  near  as  you  can  tell. 

A.  Well,  I  believe  Sam  told'  him  to  take  the  place  and 
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go  to  the  devil  with  it,  or  something  like  that ;  that  is  as 
near  as  I  can  recollect  about  the  affair. 

In  addition  to  the  secrecy  in  regard  to  making  the  deed 
there  is  considerable  other  testimony  tending  to  show  that 
the  father  claimed  to  own  the  farm  till  at  or  near  his  death^ 
and  in  view  of  the  strong  conflict  in  the  evidence  it  is  im- 
possible for  the  court  to  hold  that  the  ruling  of  the  trial 
court  was  wrong  if  we  had  doubt  on  that  point,  which  we 
have  not.     The  judgment  of  the  district  court  is  right  and 

b 

Apfirmed. 


S.  : :  Petition:  Filing.     Such  petition  and  the  11- 

eeose  mnst  be  filed  in  the  office  of  the  clerk  of  the  district  oonrt 
of  the  connty  in  which  administration  was  granted. 

Error  to  the  district  court  for  Nuckolls  county.    Tried 
below  before  Morris,  J. 
66 


The  other  judges  concur. 

34    833 
51    619 

■^  /^  -r*^  -r^  84    8831 

Hannah  Stack  v.  William  Roycb,  _6i  m\ 

[FlUCD  JUNS  11,  1892.] 

1.  Administrators:  Licsnsb:  Obdbb  to  Show  Causs.  It  ii 
not  neoeesary  to  state,  in  an  order  to  show  ranse,  why  a  license 
sbonld  not  be  granted  an  administrator  to  sell  the  lands  of  his 
intestate  to  pay  the  debts  of  the  estate,  the  names  of  the  hetrs, 
or  other  interested  parties.  The  order  is  sufficient  to  confer  Jn- 
risdiction  OTer  the  person  if  it  directs  "all  persons  interested  in 
the  estate  "  to  appear  at  the  time  and  place  named  in  the  order. 

9.  : :  Obantinq  at  Chambbbs.    The  district  court  of 

the  connty  in  which  letters  of  administration  were  granted,  or 
the  judge  thereof  at  chambers,  has  exdnsiye  original  Jurisdiction 
to  hear  the  petition  of  an  administrator  for  a  license  to  sell  nm 
property  for  the  payment  of  the  debts  of  the  estate^  effen  though 
the  lands  are  located  in  another  connty. 


834  NEBRASKA  REPORTS.         [Vol.  34 


Stack  T.  Rojce. 


Baity,  Casio  &  DungaUy  for  plaintiff  in  error: 

The  probate  court  of  the  county  in  which  the  adminis- 
trator was  appointed  has  ''exclusive  original  jurisdiction'^ 
{Seward  r.  DidiVr,  16  Neb.,  68;  Maxwell,  PI.  &  Pr.,  87; 
Seymour  v.  Ricketts,  21  Neb.,  240),  and  the  county  court  of 
Cass  county,  in  which  the  lands  were  located,  would  have 
no  jurisdiction  at  all,  and  any  proceedings  had  before  it  for 
a  sale  of  the  land  located  in  said  county  would  be  utterly 
void.    (Calloway  v.  Kirk'andy  50   Ala.,  401;    Gordon  »• 
Hotoell,  35  Ark.,  381 ;   Woods  v.  Monroe,  17  Mich.,  238.) 
Unless  an  administrator  proceed  in  the  particular  oourt^ 
and  by  the  mode  pointed  out  in  the  statute,  there  will  be 
such  a  want  of  jurisdiction  as  to  render  the  sale  void. 
{Wright  v.  Edwards,  10  Ore.,  298;   In  re  Mahoney,  34 
Hun  [N.  Y.],  501;  Hordmen  v.  Short,  18  111.,  61;  Spen- 
cer V.  Jennings,  114  Pa.  St.,  618;  Lynch  o.  Hickey,  13  111. 
App.,  130.)     The  sureties  did  not  qualify  before  the  judge 
or  the  clerk,  but  before  a  notary  public  and  the  attorney  of 
record  of  the  administrator,  and  the  sale  upon  that  ground 
should  be  avoided.    {Wood  v.   Monroe,  17  Mich.,  238.) 
The  court  had  no  jurisdiction  over  the  person  of  Hannah 
Stack,  and  consequently  the  proceedinc^s  could  not  affect  her 
rights.  {Jenkins  o.  Young,  35  Hun  [N.  Y.],  669;   Under- 
wood V.  Underwood,  22  W.  Va.,  203.) 

L,  T.  Stocking,  contra: 

Jurisdiction  is  power  ^'to  hear  and  determine '' a  par- 
ticular caui^e  or  matter  in  controversy.  {Smiley  o.  Sampson, 
1  Neb.,  56 ;  Sheldon's  Lessee  v.  Newton,  3  O.  St,  494 ; 
Gregnon's  Lessee  v.  Astor,  2  How.  [U.  S.],  338.)  The 
meaning  of  the  word  court  in  sec.  68,  ch.  23,  Comp.  Stats., 
is  to  be  determined  by  reference  to  other  sections  of  the 
same  chapter  where  the  term  '* judge ^'  is  used  interdiange- 
ably.  {Davis  v.  Hayden,  3  Scam.  [111.],  35;  ZaareeseUer  r. 
People,  17  111.,  101 ;  Stribling  v.  Prettyman,  67  Id.,  371; 
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Bigga  v.  Clapp,  74  Id.,  336.)     In  the  light  of  Webster's 
definition  of  the  word  "  court "  and  of  the  other  parts  of 
this  statute  if  a  sufficient  petition  should  be  ^^preserded*^ 
to  a  judge  of  the  district  court  anywhere  in  his  district 
the  matter  would  be  coram  judice;  the  judge  could  make 
a  valid  order  to  show  cause  at  chambers  anywhere  in  his 
district ;  and  at  that  time  and  place,  if  said  order  is  com- 
plied with,  the  judge  can  make  a  valid  order  of  sale.  (JSew- 
art  V.  Dagffy,  13  Neb.,  290;  Dietrichs  v,  B,  Cb.,  14  Id.^ 
356.)     The  order  need  not  recite  the  names  of  the  persons- 
interested.  (Slow  V,  Kimball,  28  III.,  93 ;  Ghregnon^a  Les-  ■ 
see  V.  AstoTy  2  How.  [U.  S.],  338;  MoClay  v.  FoonDorthy,. 
18  Neb.,  295  ;  Sheldon's  Lessees  v.  Newton,  3  O.  St.,  6(MI,y 
Confirmation  cures  all  irregularities.  {Wilcox  v,  Raben, 24 
Neb.,  368  ;  Saxon  v.  Cain,  19  Id.,  488  ;  Neligh  v.  Keene^ 
16  Id.,  407.)     A  purchaser  is  not  bound  to  look  beyond 
the  decree.   {Gfregnon's  Lessee  v.  Astor,  2  How.  [U.  8.],. 
340.)     Granting  the  license  cannot  be  attacked  collaterally.. 
(Franklin  v,  Kelley,  2  Neb.,  112;    Gregnon's  Lessee  v^ 
Asior,  2  How.  [U.  8.],  339 ;  Phillips  v.  Bj-idge,  1 1  Mass.,, 
227 ;   U.  8.  V.  Arredondo,  6  Pet.  [U.  8.],  729 ;  MoPherson, 
V.  Cunlif,  11  S.  &  R.  [Pa.],  429.) 


NORVAL,  J. 

This  is  an  action  of  ejectment  brought  by  the  plaintifiT 
in  error,  to  recover  the  i)ossession  of  the  northwest  quar- 
ter of  section  11,  in  township  4,  range  8  west,  in  Nuckolls 
county. 

There  was  a  trial  to  a  jury,  who,  under  the  direction  of 
the  court,  returned  a  verdict  for  the  defendant.  Plaintiff* 
presented  a  motion  for  a  new  trial,  which  was  overraled,, 
and  judgment  entered  on  the  verdict. 

The  plaintiff  claims  title  to,  and  the  right  of  possessioD 
of,  the  real  estate  as  the  sole  devisee  under  the  last  will 
and  testament  of  James  8tack,  deceased.  The  defendant 
is  the  tenant  of  one  Mary  6.  Snyder,  who  claims  title 


fi36  NEBRASKA  REPORTS.         [Vou  34 


Busk  T.  Rojee. 


under  a  deed  from  the  administrator  of  the  estate  of  said 
James  Stack^  deceased^  and  other  mesne  convejanceB  in  her 
chain  of  title. 

On  the  8th  day  of  May,  1878,  one  James  Stack,  then  a 
resident  of  Ciay  county,  died  at  Harvard,  in  said  county, 
seized  of  the  real  estate  in  litigation.  He  left  a  will  be- 
queathing all  his  property  to  his  wife,  the  plaintiff  herein. 
On  the  15th  day  of  June,  1878,  the  will  was  admitted  to 
probate  by  the  county  court  of  Clay  county,  and  the  plaint- 
iff was  appointed  as  sole  executrix.  Subsequently  she  re- 
signed as  executrix,  and  on  the  2d  day  of  February,  1880, 
one  William  Hammond  was  appointed  by  the  county  court 
of  Clay  county  administrator  of  said  estate  with  the  will 
annexed. 

Upon  the  trial  the  defendant  introduced  in  evidence, 
over  the  objection  and  exception  of  plaintiff,  the  petition 
of  the  administrator  of  the  estate  of  said  James  Stack  for 
license  to  sell  the  real  estate  in  controversy,  the  order  of  the 
district  judge  fixing  the  time  and  place  of  hearing  the  same, 
the  license  issued  to  the  administrator,  report  of  sale,  order 
of  confirmation,  and  the  deed  of  the  administrator  to  the 
purchaser.  Plaintiff  now  complains  of  the  admission  of  said 
testimony,  and  of  the  instruction  of  the  court  to  the  jury  to 
return  a  verdict  for  the  defendant. 

It  appears  from  an  inspection  of  the  petition  of  the  ad- 
ministrator for  license,  and  the  proceedings  had  thereun- 
der, that  on  the  17th  day  of  May,  1880,  at  Clay  Center, 
the  Hon.  A.  J.  Weaver,  the  judge  of  the  first  judicial  dis- 
trict, which  included  the  county  of  Clay,  on  the  petition  of 
said  administrator  for  license  to  sell  the  real  estate  above 
described,  to  pay  the  debts  of  said  estate  and  charges  of 
administration,  made  an  order  that  all  persons  interested  in 
said  estate  appear '  before  him  at  his  chambers,  at  Falls 
City,  on  the  24th  day  of  July,  1880,  to  show  cause  why  a 
license  should  not  be  granted  to  the  administrator  to  sell 
said  real  estate.     The  petition  and  the  order  to  show  cause 
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are  entitled  in  the  district  court  of  Nuckolls  county,  and 
on  the  20th  day  of  May,  1 880,  were  filed  in  the  office  of 
the  clerk  of  said  court.     Hearing  was  had  at  the  time  and 
place  stated  in  the  order  to  show  cause^and  thereupon  Judge 
Weaver  issued  a  license  to  said  Hammond  to  sell  said  real 
estate,  on  his  giving  a  bond  in  the  sum  of  $1,000,  to  be 
approved  by  the  clerk  of  the  district  court  of  Nuckolls 
county.     By  the  license  the  administrator  was  ordered  to 
make  return  of  his  doings  thereunder  to  the  district  court 
of  said  county,  and  the  clerk  of  said  court  was  directed  to 
copy  the  license  into  his  journal,  file  the  original  in  his 
office,  and  furnish  the  administrator  with  a  certified  copy 
of  the  same.     All  this  was  done  as  directed,  the  license  be- 
ing filed  on  September  11,  1880.     The  bond  of  the  admin- 
istrator was  filed. and  approved  by  said  clerk  on  September 
17th.     On  the  day  following,  previous  notice  of  the  time 
and  place  of  sale  having  been  given,  the  land  was  sold,  Mary 
A.  Colvard  being  named  in  the  report  of  sale  as  the  pur- 
chaser.    On  the  7th  day  of  November,  1881,  the  adminis- 
trator made  and  filed  his  report  of  sale  in  the  office  of  the 
clerk  of  the  district  court  of  Nuckolls  county.     The  next 
day  said  court  approved  and  confirmed  the  sale,  and  ordered 
the  administrator  to  execute  and  deliver  a  deed  to  the  pur- 
chaser.    Subsequently,  on  the  2d  day  of  May,  1883,  the 
administrator  made  his  deed,  in  which  S.  C.  Colvard  is 
named  as  grantee. 

It  appears  that  a  mistake  was  made  by  the  administrator 
in  his  report  of  the  sale,  in  the  Christian  name  of  the  pur- 
chaser, the  name  of  the  purchaser  being  S.  C.  Colvard,  in- 
stead of  Mary  A.  Colvard,  as  reported.  On  motion  of  the 
administrator  the  district  court  of  Nuckolls  county,  on  the 
9th  day  of  October,  1883,  ordered  the  report  corrected  to 
correspond  with  the  facts,  which  was  done. 

It  is  claimed  by  the  plaintiflF  in  error  that  the  proceed- 
ings, under  which  the  administrator's  deed  is  based,  are 
without  jurisdiction  and  void,  for  the  reason  that  the  court 
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had  no  jurisdiction  over  the  person  of  Hannah  Stack,  and 
because  the  proceedings  were  not  had  in  the  district  court 
of  Clay  county,  that  being  the  county  in  which  the  admin- 
istrator was  appointed.  The  determination  of  the  qaestion 
of  jurisdiction  thus  presented  necessitates  an  examination 
and  construction  of  some  of  the  provisions  of  the  statute 
governing  proceedings  by  administrators  and  executors  in 
the  sale  of  real  estate  which  were  in  force  at  the  tim^  the 
license  in  question  was  granted. 

Section  67,  chapter  23,  Compiled  Statutes  1881,  entitled 
'*  Decedents,"  provides,  "  When  the  personal  estate  of  any 
deceased  person,  in  the  hands  of  his  executors  or  adminis- 
trators, shall  be  insufficient  to  pay  all  his  debts,  with  the 
charges  of  administering  his  estate,  such  executors  or  ad- 
ministrators may  sell  his  real  estate  for  that  purpose,  upon 
obtaining  a  license  therefor,  and  proceeding  therein  in  the 
manner  hereinafter  provided.'' 

Section  68  provides  that  *'  In  order  to  obtain  such  license, 
the  executor  or  administrator  shall  present  a  petition  to  the 
district  court  from  which  he  received  his  appointment,  set- 
ting forth  the  amount  of  personal  estate  that  has  come  to 
his  hands,  and  how  much  thereof,  if  any,  remains  undis- 
posed of;  the  debts  outstanding  against  the  deceased,  so  &r 
as  the  same  can  be  ascertained ;  a  description  of  all  the  real 
estate  of  which  the  testator  or  intestate  died  seized;  and 
the  condition  and  value  of  the  respective  portions  or  lots; 
^hich  petition  shall  be  verified  by  the  oath  of  the  party 
presenting  the  same.'' 

Section  69  provides  that  ''If  it  shall  ap[>ear  by  such 
petition  that  there  is  not  sufficient  personal  estate  in  the 
hands  of  the  executor  or  administrator  to  pay  the  debts 
outstanding  against  the  deceased,  and  the  expenses  of  ad- 
ministration, and  that  it  is  necessary  to  sell  the  whole  or 
fiome  portion  of  the  real  estate  for  the  payment  of  such 
debts,  the  judge  of  the  district  court  shall  thereupon  make 
ftn  order,  directing  all  persons  interested  in  the  estate  to 
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appear  before  him,  at  a  time  and  place  therein  to  be  speci- 
fied, not  less  than  six  weeks  and  not  more  than  ten  weeks 
from  the  time  of  making  such  order,  to  show  cause  why  a 
license  should  not  be  granted  to  the  executor  or  adminis- 
trator applying  therefor,  to  sell  such  real  estate  of  the  de- 
ceased as  shall  be  necessary  to  pay  such  debts." 

Section  70  provides  that  "A  copy  of  such  order  to  show 
cause  shall  be  personally  served  on  all  persons  interested 
in  the  estate,  at  least  fourteen  days  before  the  time  ap- 
pointed for  hearing  the  petition,  or  shall  be  published  four 
successive  weeks  in  such  newspaper  as  the  court  shall  order ; 
Provided  howeoery  If  all  persons  interested  in  the  estate 
shall  signify  in  writing  their  assent  to  such  sale,  the  notice 
may  be  dispensed  with." 

Section  79  provides  that  "If  the  judge  of  the  district 
court  shall  be  satisfied,  after  a  full  hearing  upon  the  peti- 
tion, and  an  examination  of  the  proofs  and  allegations  of 
the  parties  interested,  that  a  sale  of  the  whole  or  some  por- 
tion of  the  real  estate  is  necessary  for  the  payment  of  valid 
claims  against  the  deceased,  and  charges  of  administration, 
or  if  such  sale  be  assented  to  by  all  persons  interested,  he 
shall  thereupon  make  an  order  of  sale,  authorizing  the  ex- 
ecutor or  administrator  to  sell  the  whole,  or  so  much  and 
such  part  of  the  real  estate  described  in  the  petition  as  he 
shall  judge  necessary  or  beneficial." 

The  point  is  made  in  the  brief  of  counsel  for  plaintiff  that 
the  court,  in  the  proceedings  had  to  sell  the  lands  in  contro- 
versy, and  had  no  jurisdiction  over  the  person  of  Hannah 
Stack,  for  the  reason  she  was  not  named  in  the  order  to 
show  cause  why  a  license  should  not  issue.  The  order  is 
•entitled :  "In  District  Court,  First  Judicial  District,  Nuck- 
olls County,  Nebraska.  In  the  Matter  of  the  Application 
of  Wm.  H.  Hammond,  Administratorof  the  Estate  of  James 
Stack,  Deceased,  to  sell  real  estate  to  pay  debts."  In  the 
body  "it  is  ordered  that  all  persons  interested  in  said  estate 
appear,"  eto.     A  copy  of  the  order  to  show  cause  Was  pub- 
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lished  in  a  newspaper  for  the  length  of  time  required  by 
section  70,  quoted  above.  That  was  sufficient  It  was  not 
necessary  that  the  order  should  state  the  names  of  the  heir» 
or  of  the  persons  interested.  The  statute  does  not  require 
it,  but  prescribes  that  the  court  shall  make  an  order  direct- 
ing all  persons  interested  in  the  estate  to  appear  before  him 
at  a  time  and  place  therein  named.  As  said  bj  Judge 
Maxwell  in  his  opinion  in  MoClay  v.  Foanoorthy^  18  Neb., 
298,  '^A  proceeding  under  the  statute  to  sell  real  estate  of 
the  deceased  for  the  payment  of  debts  against  the  estate  is 
not,  strictly  speaking,  an  action.  It  is  purely  a  proceeding* 
in  rem,  where  the  principal  questions  involved  are  tbe 
amount  of  debts  outstanding  against  the  estate,  the  amount 
of  personal  property  available  for  the  payment  of  the  debts, 
and  the  necessity  to  sell  the  land  for  which  license  is  sought 
for  the  payment  of  the  same.  The  proceeding  ia  not  ad- 
versary in  its  character,  in  the  sense  in  which  the  term  is 
used  in  an  action,  as  only  so  much  of  the  estate  descends  to 
the  heirs  as  exists  after  the  payment  of  the  debts.'' 

In  Hobson  v.  Ewan,  62  111.,  146,  it  was  held  that  tlie 
notice  by  an  administrator  of  his  application  for  an  order 
to  sell  real  estate,  directed  ''to  all  persons  interested,"  was 
sufficient,  and  that  it  was  not  necessary  to  state  in  the 
notice  the  names  of  the  heirs,  or  other  interested  parties. 

The  petition  presented  by  the  administrator  to  Judge 
Weaver  contained  all  the  facts  necessary  to  be  set  forth  in 
a  petition  of  that  kind,  or  required  hy  the  statute.  This 
is  conceded  by  the  plaintiff.  The  power  of  a  judge  of  the 
district  court,  in  a  proper  case,  to  hear  and  determine  at 
chambers  an  application  of  an  administrator  or  executor 
for  a  license  to  sell  real  estate  to  pay  debts  cannot  be 
doubted.  Not  only  is  such  authority  impliedly  conferred 
by  the  provisions  of  the  sections  above  quoted,  but  such 
jurisdiction  is  expressly  granted  by  section  339  of  said 
chapter  23,  which  provides  that  ''the  judge  of  the  district 
court  of  the  state  may,  upon  the  application  of  an  executor^ 
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aiiiuinistrator,  or  guardian  to  sell  or  dispose  of  tiie  real 
estate  of  decedents,  spendthrifts,  or  minors,  hear  and  deter- 
mine the  same  at  chambers  in  vacation/'  etc. ;  and  the  power 
thus  conferred  may  be  exerciBcd  by  a  district  judge  any- 
where within  his  judicial  district,  or  by  the  district  court  of 
the  proper  county,  when  in  session. 

The  next  important  question  to  be  determined  is,  whether 
the  petition  for  such  license  is  required  to  be  filed  in  the 
district  court,  and  if  so,  of  which  county?  The  one  in 
which  administration  is  granted,  or  the  district  court  of 
the  county  where  the  lands  lie?  Or,  is  the  application  re- 
stricted to  any  particular  district  court  of  this  state? 

(Counsel  for  the  defendant  contends  that  the  petition  of 
an  administrator  or  executor  for  license  to  sell  real  estate 
to  pay  debts  is  not  required  to  be  filed  in  any  court,  or 
with  any  officer  of  the  same.  He  cites  in  support  of  his 
position  section  68  above  quoted,  which  provides  that  '^  in 
order  to  obtain  such  license  the  executor  or  administrator 
shall  present  a  {)etition,"  etc.  The  word  ''  present,^^  in  the 
connection  used,  was  intended  by  the  legislature  to  include 
not  only  the  bringing  of  the  petition  to  the  notice  or  atten- 
tion of  the  court  or  judge,  but  the  filing  of  the  application 
with  the  clerk  of  the  district  court  having  jurisdiction  of  the 
proceedings.  It  is  unreasonable  to  suppose  that  the  law- 
makers intended  so  important  a  paper  as  the  petition, 
which  is  the  foundation  of  the  proceedings,  and  without 
which  the  district  court  or  judge  has  no  power  or  authority 
to  act,  need  not  be  made  a  matter  of  record.  Courts  speak 
only  through  their  records.  Looking  to  the  proviso  clause 
of  section  339  of  said  chapter  23,  it  will  be  seen  that  in  all 
cases  where  a  judge  of  the  district  court  orders  a  sale  of  any 
real  estate  while  sitting  at  chambers,  it  is  made  his  duty  to 
cause  a  copy  of  the  order  to  be  filed  in  the  office  of  the  clerk 
of  the  district  court,  ''and  said  clerk  shall  thereupon  record 
said  order  in  the  record  book  of  said  court  before  any  sale 
shall  be  made  as  aforesaid/'     It  would  be  a  strange  pro- 
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oeeding  to  require  the  order  to  be  recorded^  and  yet  not 
preserve  the  petition,  the  jurisdictional  paper  upon  which 
the  license  and  all  subsequent  proceedings  are  based.  That 
such  petition  must  be  filed  and  preserved  hy  the  clerk,  we 
have  no  doubt. 

To  the  district  court  of  which  county  must  the  applica* 
tion  be  presented  and  the  record  of  the  proceedings  be 
made?  The  language  of  section  68  is,  that  the '' adminis- 
trator shall  present  a  petition  to  the  district  court  from 
which  he  received  his  appointment.''  It  may  be  observed 
that  section  16  of  article  6  of  the  constitution  confers  upon 
county  courts  original  jurisdiction  in  all  matters  of  probate, 
so  that  the  district  courts  of  the  state  have  no  power  to 
appoint  administrators  or  executors.  Prior  to  the  admis- 
sion of  Nebraska  as  a  state  into  the  Union,  the  probate 
courts  had  the  power  to  grant  license  to  administrators  to 
sell  real  estate  to  pay  debts  and  costs  of  administration. 
Section  68,  as  copied  above,  with  the  exception  that  the 
word  '' probate '^  appeared  in  the  place  of  ''district,''  was 
enacted  by  the  territorial  legislature  in  1860.  By  section  4 
of  article  4  of  the  constitution  of  1867  the  power  to  decree 
the  sale  of  real  estate  was  taken  from  courts  of  probate, 
and  the  l^islature  in  1873  changed  section  68  as  origi- 
nally passed,  by  striking  out  the  word  ''  probate''  and  in- 
serting the  word  ''district"  in  its  place.  When  probate 
courts  had  jurisdiction  to  license  the  sale  of  real  estate,  the 
statute  required  the  petition  therefor  to  be  presented  to  the 
probate  court  of  the  county  in  which  administration  was 
granted. 

It  was  not  the  purpose  of  the  legislature,  in  changing 
the  section  so  as  conform  to  the  constitution,  which  con- 
ferred jurisdiction  upon  the  district  courts  to  grant  such 
licenses,  to  change  the  county  in  which  the  application 
should  be  made,  but  it  was  obviously  the  intention  of  the 
law-makers  that  the  petition  should  be  filed  and  the  pro* 
ceedings  should  be  recorded  in  the  district  court  of  the 


Vol.  34]         JANUARY  TERM,  1892.  843 


BUtck  ▼.  Rojce. 


•county  whei^  letters  of  administration  are  granted.  This 
has  been  almost  the  universal  construction  placed  upon  the 
section  by  the  bench  and  bar  of  the  state^  and  the  legisla- 
ture in  1887  recognized  the  wisdom  of  such  construction 
by  amending  said  section  68^  by  inserting  therein  after  the 
words  "district  court"  the  words  "of  the  county/' thereby 
making  the  meaning  plain  and  removing  all  doubt.  If 
search  for  a  reason  why  the  legislature  required  the  appli- 
cation for  a  license  to  sell  real  estate  by  an  administrator 
or  executor,  should  be  made  to  the  district  court  of  the 
county  in  which  administration  was  granted  is  permissible, 
it  may  be  inferred  from  the  fact  that,  that  being  the  county 
in  which  the  deceased  resided  at  the  time  of  his  death, 
usually  more  of  the  heirs  and  creditors  of  the  deceased,  and 
-others  interested  in  the  settlement  of  the  estate,  reside  in 
that  county  than  in  any  other  county  of  the  state.  There 
is  no  provision  of  statute  which  can  possibly  be  construed 
to  confer  jurisdiction  in  such  procee<ling  upon  the  district 
<x>urt  of  the  county  where  the  real  estate  which  is  sought 
to  be  sold  is  situated.  The  administrator  having  received 
his  appointment  from  the  county  court  of  Clay  county,  the 
district  court  of  that  county,  or  the  judge  thereof  in  vaca- 
tion, had  exclusive  jurisdiction  to  license  the  sale  of  the 
real  estate  of  the  deceased,  although  the  same  was  situated 
in  another  county,  upon  the  filing  of  a  proper  petition  in 
the  district  court  of  Clay  county.  No  such  a  petition  has 
ever  been  filed  therein,  nor  was  any  record  of  the  proceed- 
ings had  before  Judge  Weaver  made  in  said  court,  but  the 
^me  was  made  in  the  district  court  of  Nuckolls  county. 
There  was  no  authority  for  this.  Where  a  district  judge 
at  chambers  grants  a  license  to  an  administrator  or  executor 
to  sell  real  estate,  the  record  of  the  proceedings  must  be 
made  in  the  district  court  having  jurisdiction  to  hear  and 
determine  the  application.  This  is  manifest  from  a  read- 
ing of  the  proviso  clause  of  section  339  of  chapter  23, 
Compiled  Statutes,  entitled  ''Decedents,"  which  declares 
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**  That  in  all  cases  where  the  judge  shall  order  a  sale  of 
any  real  estate^  while  sitting  at  chambers,  he  shall  make 
out  in  writing  a  copy  of  said  order,  and  cause  the  same  to  be 
filed  in  the  office  of  the  clerk  of  the  district  court,  and  said 
clerk  shall  thereupon  i^ecord  said  order^  in  the  record  book 
of  said  court,  before  any  sale  shall  be  made  as  aforesaid." 
There  can  he  no  doubt  when  a  petition,  setting  up  the 
necessary  facts  for  a  license  to  sell  lands  for  the  payment 
of  the  debts  of  an  estate,  is  filed  in  the  district  court  hav- 
ing jurisdiction,  which  is  acted  upon  by  the  judge  therof 
in  vacation  and  a  license  is  granted,  that  mere  errors  or 
irr^ularities  in  the  proceedings,  when  the  essential  require- 
ments of  the  statute  have  been  complied  with,  will  not 
avoid  the  title  of  the  purchaser  when  called  in  question 
collaterally.  But  the  defects  relied  on  in  the  case  before 
us  are  not  mere  irregularities,  but  go  to  the  jurisdiction. 
If  the  petition  of  the  administrator  for  a  license  had  not 
been  filed,  and  the  license  and  subsequent  proceedings  there- 
under had  never  been  recorded,  in  any  district  court  of  the 
state,  we  do  not  think  it  would  be  contended  that  the  sale 
and  administrator's  deed  were  valid.  The  fact  that  the 
application  for  the  license  was  filed  and  the  proceedings 
were  recorded  in  Nuckolls  county,  and  that  such  coanty 
and  Clay  were  in  the  same  judicial  district,  cannot  make 
any  difference.  The  district  courts  of  the  two  counties  are 
as  separate  and  distinct  as  if  they  were  in  difierent  judicial 
districts  and  presided  over  by  different  judges.  We  think 
the  essential  requirements  of  the  statute  have  not  been  ob- 
served. For  the  reasons  stated  the  judgment  of  the  dis- 
trict court  is  reversed  and  the  case  remanded. 

Reversed  and  remanded. 

PoBT,  J.,  concurring. 

I  agree  with  the  chief  justice,  that^the  jurisdiction  of  a 
district  judge  to  order  the  sale  of  land  of  a  deceased  person 
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for  the  purpose  of  paying  the  debts  of  the  estate,  upon  the 
petition  of  an  administrator,  is  co*extensive  with  his  dis- 
trict. The  proceedings  through  which  defendant  herein 
claims  title  are  not  void,  for  the  reason  that  the  order  of 
sale  was  made  by  the  judge  of  the  district  in  Richardson 
county.  I  am,  however,  unable  to  assent  to  the  proposition 
that  the  recording  of  the  proceedings  in  Nuckolls  county 
instead  of  Clay  county  is  a  mere  irregularity  not  affecting 
the  merits  of  the  controversy.  To  so  characterize  it  is  to  as- 
sume the  very  proposition  in  controversy,  viz.,  that  the 
administrator  was  authorized  to  sell  the  real  estate  in  ques- 
tion. I  take  it  to  be  an  elementary  rule  of  evidence  that 
judicial  proceedings  are  proved  by  their  records  only,  or,  in 
the  language  of  Mr.  Greenleaf^  a  judgment  is  'Hhe  only 
proper  and  legal  evidence  of  itself."  (1  Gr.  on  Ev.,  638.) 
In  this  case  the  authority  of  Hammond^  the  administrator, 
to  sell  the  land  must  appear  of  record.  It  must  be  proved 
by  a  record  which  the  law  authorizes  to  be  kept.  The 
statute  makes  no  provision  for  tlie  recording  of  the  pro* 
ceedings  in  such  cases  in  any  county  other  than  that  in 
which  the  administrator  may  have  been  appointed.  It  is 
clear  to  me,  from  a  careful  examination  of  the  legislation 
on  the  subject,  that  the  provisions  of  our  statutes  will  not 
bear  any  other  construction.  I  do  not  understand,  how- 
ever, that  there  exists  any  difference  of  opinion  between 
the  members  of  the  court  upon  that  question.  There  being 
no  authority  for  the  record  in  this  case  elsewhere  than  in 
Clay  county,  it  follows  that  the  records  of  that  county  are 
the  only  legal  evidence  of  the  sale.  (1  Gr.  on  £v.,  485.) 
It  is  not  a  sufficient  answer  to  the  objection  to  the  record  in 
this  case,  that  Clay  and  Nuckolls  counties  were  both  in  the 
same  judicial  district,  since  the  district  court  of  one  county 
will  not  take  notice  of  the  records  of  the  court  of  another 
county  in  the  same  district,  nor  is  the  jurisdiction  of  a  dis- 
trict judge  limited  to  property  within  his  district.  There 
is,  perhaps,  not  a  district  judge  of  the  state  to-day  who  has 
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not  upon  the  petition  of  administrators  ordered  the  sale  of 
real  estate  in  other  districts.  The  boundaries  of  the  state 
are  the  only  limitation  upon  the  jurisdiction  of  the  judges 
so  far  as  the  property  is  concerned.  The  law  surely  does 
not  contemplate  anything  so  unreasonable  as  that  the  rec- 
ord of  a  judicial  proceeding  should  be  kept  in  another, 
perhaps  distant  county,  beyond  the  reach  or  control  of  the 
judge  who  made  the  order  in  question.  A  construction  so 
illogical  should  be  avoided  if  possible.  It  should  be  borne 
in  mind  that  the  one  question  distinctly  raised  by  the  plead- 
ings and  proofs  in  this  case  is  that  of  the  legal  title.  Mrs. 
Snyder,  the  party  in  interest,  and  who  conducted  the  defense 
in  the  name  of  her  tenant  Royoe,  was  satisfied  to  rest  upon 
the  title  acquired  through  the  administrator's  sale,  and  of- 
fered no  evidence  tending  to  show  equities  on  her  part 
which  should  prevail  as  against  the  plaintiff,  who  is  eon- 
ceded  to  have  the  legal  title,  unless  divested  thereof  by  the 

sale  and  deed  of  the  administrator.  There  is,  aside  from 
the  records  of  the  district  court  of  Nuckolls  county,  no 
evidence  that  defendants  paid  any  consideration  for  the 
land,  or  that  she  is  subrogated  to  any  equities  of  the  pur- 
cha^r  at  the  administrator's  sale.  It  is  useless  to  speculate 
upon  the  effect  of  supposable  equities  as  against  the  l^al 
title.  The  record  was,  in  my  opinion,  inadmissible,  and 
there  being  no  competent  proof  of  title  in  defendant,  the 
judgment  is  wrong  and  should  be  reversed. 

Maxwell,  Ch.  J.,  dissenting. 

This  is  an  action  of  ejectment  brought  by  the  plaintiff 
against  the  defendant  in  the  district  court  of  Nuckolls 
county,  to  recover  the  possession  of  the  northwest  quarter 
of  section  11,  in  township  4  north,  range  8  west,  of  the 
6th  P.  M.,  and  for  damages  for  withholding  the  posses- 
sion. The  defendant  answered  denying  the  pi  intiff's  title 
and  alleging  that  the  sale  was  made  more  tiian  five  years 
before  the  bringing  of  the  suit     On  the  trial  of  the  cause 
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the  court  directed  the  jury  to  return  a  verdict  for  the  de- 
fendant, which  was  done,  and  judgment  entered  thereon, 
dismissing  the  action.  It  appears  from  the  record  that 
James  Stack,  in  his  lifetime  was,  the  owner  of  the  land  in 
controversy;  that  he  died  in  the  year  1879  in  Clay  county, 
leaving  a  will  wherein  the  plaintiff,  was  named  as  execu- 
trix and  sole  l^atee  of  all  his  property,  subject  to  his 
debts.  The  will  was  duly  admitted  to  probate  in  Clay 
county,  but  afterwards  the  plaintiff,  for  some  cause  which 
does  not  appear  and  is  not  material,  resigned  and  William 
H.  Hammond  was  appointed  administrator  with  the  will 
annexed  of  said  estate.  The  debts  secured  by  mortgage 
against  the  estate  seem  to  have  amounted  to  nearly  $1,200, 
and  the  personal  property  was  of  less  value  than  $300.  To 
satisfy  these  debts  it  was  necessary  to  sell  real  estate,  and 
the  administrator  present^  the  following  petition  to  Judge 
Weaver,  of  the  then  first  judicial  district : 

'^In  the  District  Court,  First  Judicial  District,  in  and  for 
Nuckolls  County,  Nebraska.  Before  Hon.  A.  J. 
Weaver,  Judge : 

*' Petition  of  Wm.  H.  Ham-  ^ 
MOND,  Administrator  OP 
THE  Estate  of  James 
Stack,  Deceased,  to 
Sell  Real  Estate  to 
Pay  Debts. 

^' Comes  now  William  H.  Hammond,  administrator  as 
aforesaid,  by  Hayes  <&  Steele,  his  solicitors,  and  represents 
to  the  honorable  court  that  he  was  on  the  2d  day  of  Feb- 
mary,  1880,  duly  appointed  administrator  of  the  estate  of 
James  Stack,  deceased,  by  Hon.  E.  P.  Bennett^  county 
judge  of  Clay  county;  that  the  personal  property  which 
came  to  his  hands  as  such  administrator  amounted  to 
$287.29,  and  that  the  same  has  all  been  paid  out  and  ex- 
pended towards  liquidating  the  just  debts  and  demands  ex- 
isting against  said  estate,  which  said  claims  and  demands 
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amounted  in  the  ^ross  to  $1,187,  as  near  as  can  be  asoer- 
tained,  and  that  there  still  exists  demands  and  claims 
amounting  to  $900,  as  nearly  as  the  same  can  be  ascer- 
tained by  yoar  petitioner.  Your  petitioner  further  rep« 
resents  that  said  James  Stack,  deceased,  died  seized  of  the 
following  real  estate,  to-wit:  The  northwest  quarter  of 
section  11,  town  4  north,  of  range  8  west,  of  the  6th  prin- 
cipal meridian,  situated  in  said  Nuckolls  county.  Yoar 
petitioner  therefore  prays  that  an  order  may  be  made  al- 
lowing him  to  sell  said  real  estate,  or  so  much  thereof  as 
may  be  necessary,  at  private  sale,  and  that  the  proceeds  of 
said  sale  shall  be  appropriated  to  the  liquidating  of  the 
claims,  demands,  and  debts  existing  against  said  estatei.^ 
Tliis  was  duly  signed  and  verified. 

Judge  Weaver  thereupon  made  the  following  order: 

''  In  the  District  Court,  First  Judicial  District,  Nuckolls 

County,'Nebra8ka. 

"  In  the  Matter  op  the 
Application  op  Wm. 
H.  Hammond,  Admin-- 

ISTRATOR  OF  THE  ES- 
TATE OP  James  Stack, 
Deceased,  to  Sell 
Real  Estate  to  Pay 
Debts. 

^'Present,  Hon.  A.  J.  Weaver,  judge. 

'*  Upon  reading  the  petition  filed  herein,  and  it  appear- 
ing by  the  petition  that  there  is  not  sufficient  personal 
pro|)erty  or  estate  in  the  hands  of  said  administrator  to 
pay  the  debts  of  said  estate  of  James  Stack,  deceased,  and 
it  appearing  from  the  petition  that  it  is  necessary  to  sdl 
the  real  estate  described  in  the  petition  filed  herein  for  tbo 
payment  of  said  debts  against  said  estate:  Therefore,  it  ia 
ordered  that  all  persons  interested  in  said  estate  appear  be- 
fore me  at  chambers,  at  my  office  in  Falls  CSty,  Nebraska, 
on  the  24th  day  of  July,  1880,  at  2  o'clock  P.  M.,  to  show 
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cause  why  a  license  should  not  be  granted  as  prayed  to  sell 

the  N,  W.  J  sea  11,  T.  4,  R.  8  W.,  situated  in  Nuckolls 

county,  Nebraska,  to  pay  debts  against  the  estate  of  James 

Stack,  deceased.    And  it  is  further  ordered  that  a  copy  of 

this  notice  be  published  for  four  successive  weeks  prior  to 

the  time  fixed  for  said  hearing,  in  the  Nuckolls  County 

Heraldy  published  in  Nuckolls  county,  Nebraska. 

'*A.  J.  Weavbb. 
"Clay  Center,  May  17,  1880.'' 

It  will  be  observed  that  this  order  was  made  at  the 
county  seat  of  Clay  county.  The  order  was  duly  pub- 
lished four  successive  weeks.  At  the  time  set  for  the  hear- 
ing a  license  was  granted  as  follows: 

"Ik  the  Matter  of  the  ^ 
Application  of  Wil/,- 
lAM  H.  Hammond,  Ad- 
ministrator OF  THE 
Estate  of  James 
Stack,  Deceased,  to 
Sell  Real  Estate  to 
Pay  Debts  Against 
Said  Estate. 

"  license. 

"And  now  on  this  24th  day  of  July,  1880,  this  cause 
coming  on  to  be  heard  at  chambers,  at  the  time  and  place 
fixed  in  open  court,  and  in  pursuance  of  the  notice  filed 
herein,  and  being  fully  advised  in  the  premises,  I  find 
there  has  been  lawful  service  by  publication  of  the  notice 
heretofore  ordered  to  be  given  of  the  time  and  place  for 
hearing  of  the  application  for  license  to  sell  real  estate  to 
pay  debts  against  the  estate  of  said  James  Stack,  deceased, 
and  having  fully  examined  the  petition  and  the  allegations 
and  the  proofs  of  the  parties  interested,  and  no  one  ap- 
pearing to  show  cause  why  license  should  not  be  granted 
as  prayed,  and  being  satisfied  that  it  is  necessary  to  sell  the 
real  estate  described  in  the  petition  to  pay  debts  against  the 
estate  of  said  James  Stack,  deceased :  Therefore,  it  is  ordered 
57 
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that  the  said  William  H.  Hammond,  administrator  of  the 
estate  of  said  James  Stack,  deceased,  be,  and  he  is  hereby, 
authorized  and  licensed  to  sell  the  following  real  estate  to 
pay  debts  against  the  estate  of  James  Stack,  deceased,  to- 
wit:  The  northwest  quarter  of  section  number  11,  town  4 
north,  in  range  8  west  of  the  6th  P.  M.,  situated  in  Nuck- 
olls county,  Nebraska*  Said  administrator,  before  making 
said  sale,  is  required  to  take  the  oath  as  prescribed  by  law 
and  to  execute  a  bond,  to  be  approved  by  the  clerk  of  the 
district  court  in  and  for  Nuckolls  county,  in  the  sum  of 
$1,000,  and  he  is  hereby  ordered  to  make  return  of  his 
doings  under  this  license  to  the  district  court  of  Nuckolls 
county  within  one  year  of  the  date  hereof. 

'^  The  clerk  of  the  district  court  in  and  for  Nuckolls 
county  is  ordered  to  copy  this  license  in  his  journal,  file 
the  original  in  his  office,  and  furnish  the  administrator  a 
certified  copy  of  the  same,  and  the  clerk  is  further  ordered, 
upon  the  execution  and  approval  of  the  bond  ordered  to  be 
given  him,  to  file  the  same  in  hia  office  and  copy  the  same 
upon  the  proper  record.  A,  J.  Weaver." 

^^  Jvdge  of  the  District  Court,  Fird  JudioiaJ  District  of 
Nebrasha.^' 

The  administrator  thereupon  gave  a  bond,  which  was  re- 
tained by  the  clerk  and  thereby  duly  approved,  and  took 
the  oath  required  by  statute,  and  after  due  advertisement 
sold  said  land  to  S.  C.  Colverd  for  the  sum  of  $605,  sub- 
ject to  the  interest  of  P.  M,  Colverd  of  $655.  The  report 
of  this  sale  is  in  due  form  and  is  accompanied  by  the  oath 
of  two  reputable  persons  that  the  price  is  not  disproportion- 
ate to  the  value  of  the  land.  The  report  was  duly  presented 
to  the  district  court  of  Nuckolls  county,  and  an  order 
made  confirming  the  same,  as  follows; 
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"  In  the  District  Court  in  and  for  Nuckolls  County, 

Nebraska. 

**  In  the  Matter  of  the  Sale  ^ 
OF  Real  Estate  by  Will- 
iam H.  Hammond,  Adminis- 
trator OF  Estate  of  James 
Stack,  Deceased. 

"  Journal  entry,  November  8,  1881. 

"  Now  on  the  8th  day  of  November,  A.  D.  1881;  being 
the  second  day  of  said  court,  came  this  cause  on  for  hear- 
ing, and  on  motion  of  said  William  H.  Hammond,  by  John 
D.  Hayes  and  W.  A.  Bergstresser,  his  attorneys,  and  on 
producing  the  return  and  report  of  the  said  administrator 
of  a  sale  of  real  estate  made  by  him  on  the  18th  of  Sep- 
tember, 1880  to  Mary  A.  Colverd  on  an  order  of  sale  issued 
by  this  honorable  district  court  in  this  cause  on  the  24tb 
day  of  July,  A.  D.  1880,  ordering  the  sale  of  the  N.  W, 
^  of  section  11,  township  4  north,  of  range  8  west,  of  the 
6th  P.  M.,  and  the  court,  on  examination  of  said  proceed- 
ings, being  the  said  return  and  report,  being  satisfied  that 
said  sale  has  been  made  in  all  respects  in  conformity  to  the 
law  and  the  previous  order  of  this  court,  it  is  ordered  thai 
the  said  sale  and  proceedings  be,  and  the  same  is  hereby, 
confirmed,  and  the  said  administrator  is  ordered  to  make  ta 
said  purchaser  a  deed  for  the  lands  and  tenements  so  sold.'^ 

A  deed  was  thereupon  made  by  said  administrator  in 
due  form,  under  which  the  defendants  claim  title. 

The  principal  contentions  of  the  plaintiffs  is  that  the 
proceedings  having  been  conducted  in  Nuckolls  county 
where  the  land  is  situated  while  the  administrator  was  ap- 
pointed by  the  probate  court  of  Clay  county,  that  there- 
fore the  proceedings  are  void  and  no  title  passed  by  the 
deed.  It  is  necessary  therefore  to  examine  the  statutes  au- 
thorizing such  sales.  In  eonsequenoe  of  certain  irregnlar- 
ities  which  were  brought  to  the  attention  of  the  legislature 
in  1866,  the  power  to  decree  sales  of  real  estate  was  taken 
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away  from  the  probate  courts  by  section  4,  article  4,  of  the 
constitution  of  1867,  which  is  as  follows :  "  The  jaris- 
diction  of  the  several  courts  herein  provided  for,  both 
appellate  and  original,  shall  be  fixed  by  law ;  Provided, 
That  probate  courts,  justices  of  the  peace,  or  any  inferior 
court  that  may  be  established  by  the  legislature  shall  not 
have  jurisdiction  in  any  matter  wherein  the  title  or  boun- 
daries of  land  may  be  in  dispute,  nor  shall  either  of  the 
oourts  mentioned  in  this  proviso  have  the  power  to  order 
or  decree  the  sale  or  partition  of  real  estate ;  And  provided 
furiherf  That  justices  of  the  peace,  and  such  inferior  courts 
as  may  be  established  by  the  l^islature,  shall  not  have  ju- 
risdiction when  the  debt  or  sum  claimed  shall  exceed  $100, 
and  the  jurisdiction  of  the  district  or  probate  courts,  and 
justices  of  the  peace,  shall  be  uniform  throughoat  the 
state.'* 

In  the  constitution  of  1876  the  provision  is  aa  follows: 
'*  County  courts  shall  be  courts  of  record  and  shall  have 
original  jurisdiction  in  all  matters  of  probate,  settlements  of 
estates  of  deceased  persons,  appointment  of  guardians,  and 
settlements  of  their  accounts,  in  all  matters  relating  to  ap- 
prentices, and  such  other  jurisdiction  as  may  be  given  by 
general  law.  But  they  shall  not  have  jurisdiction  in  crim- 
inal cases,  in  which  the  punishment  may  exceed  six  months 
imprisonment,  or  a  fine  of  over  $500,  nor  in  actions  in 
which  title  to  real  estate  is  sought  to  be  recovered,  or  may 
be  drawn  in  question,  nor  in  actions  on  mortgages  or  con- 
tracts for  the  conveyance  of  real  estate,  nor  in  civil  actions 
where  the  debt  or  sum  claimed  shall  exceed  $1,000/'  Sec- 
tion 23  of  the  same  article  provides  that  ''The  several 
judges  of  the  court  of  record  shall  have  such  juriadi<^on 
at  chambers  as  may  be  provided  by  law." 

Our  present  law  in  relation  to  decedents  was  passed  and 
in  existence  before  the  state  was  admitted  into  the  Union, 
lienoe  some  of  the  peculiar  phraseology  of  that  law  has 
never  been  changed  to  conform  to  the  change  in  the  triba- 
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naU  to  authorize  the  granting  of  licenses  to  sell  real  estate. 
Thas  in  section  68  the  administrator  is  required  to  present 
a  petition  to  the  district  court  of  the  oounty  in  which  he 
was  appointed,  etc.  Thus  in  section  68  of  the  Revised 
Statutes  of  1886  the  word  '' probate ''  being  changed  to 
"  district ''  before  the  word  "  court/'  The  original  section  is 
as  follows:  ''In  order  to  obtain  such  license,  the  executor 
or  administrator  shall  present  a  petition  to  the  probate 
court  from  which  he  received  his  appointment,  setting  forth 
the  amount  of  personal  estate  that  has  come  to  his  hands 
and  how  much  thereof,  if  any,  remains  undisposed  of;  the 
debts  outstanding  against  the  deceased,  so  far  as  the  same 
can  be  ascertained;  a  description  of  fdl  the  real  estate  of 
which  the  testator  or  intestate  died  seized,  and  the  condition 
and  value  of  the  respective  portions  or  lots,  which  petition 
shall  be  verified  by  the  oath  of  the  party  presenting  the 
same/'  A  change  was  made  in  this  section  in  1887,  so 
that  it  now  reads  as  follows:  ''In  order  to  obtain  such 
lioense,  the  executor  or  administrator  shall  present  a  peti- 
tion to  the  district  court  of  the  county  in  which  he  was  ap- 
pointed, setting  forth  the  amount  of  personal  and  real 
estate  that  has  come  to  his  hands  and  how  much  thereof, 
if  any,  remains  undisposed  of;  the  debts  outstanding  against 
the  deceased,  so  far  as  the  same  can  be  ascertained;  a  de- 
scription of  all  the  real  estate  of  which  the  testor  or  in- 
testate died  seized,  and  the  condition  and  value  of  the 
respective  portion  or  lots,  which  petition  shall  be  verified 
by  the  oath  of  the  party  presenting  the  same/' 

The  words  "of  the  county"  were  added  by  the  last 
change,  so  that  the  section  now  reads,  the  "administrator 
shall  present  a  petition  to  the  district  court  of  the  county 
in  which  he  was  appointed/'  The  plaintifiT's  argument  is 
based  almost  wholly  upon  these  words,  apparently  ignor- 
ing the  fact  that  they  were  not  in  the  statute  when  this 
sale  took  place  in  1880.  Section  339  of  chapter  17,  Gen- 
eral Statutes,  which  was  in  force  when  this  sale  took  place, 
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is  as  follows:  ^'The  judge  of  the  district  coart  of  the 
«tate  may,  upon  the  application  of  an  executor,  adminis- 
trator, or  guardian  to  sell  or  dispose  of  the  real  estate  of 
decedents,  spendthrifts,  or  minors,  hear  and  determine  the 
same  at  chambers  in  vacation;  Provided,  That  in  all  oases 
where  the  judge  shall  order  a  sale  of  any  real  estate,  while 
flitting  at  chambers,  he  shall  make  out,  in  writing,  a  copy  of 
said  order,  and  canse  the  same  to  be  filed  in  the  offioe  of 
the  clerk  of  said  court,  and  said  derk  shall  tliereapoii 
record  said  order,  in  the  record  book  of  said  court,  before 
any  sale  shall  be  made  as  aforesaid/' 

On  page  10  of  the  plaintiff's  brief  it  is  said  tliat  die 
clerk  shall  enter  the  same  in  the  record  book  of  the  ootMfy, 
etc.,  which  is  a  clear  mistake.  It  will  not  be  seriously 
contended  that  if  the  court  or  judge  had  jurisdiction  to 
make  the  orders  in  the  premises  that  the  failure  of  the  detk 
to  enter  the  order  before  a  sale  took  place  would  render  all 
subsequent  proceedings  void,  particularly  if  no  one  had 
suffered  by  the  wrong.  But  the  question  may  arise,  what 
county  is  referred  to?  Since  the  amendment  of  1887,  that 
question  is  set  at  rest,  but  prior  to  that  time  there  was  room 
for  doubt.  It  is  true  section  68  provides  for  the  presenta- 
tion of  a  petition  to  the  judge  of  the  court  of  the  ooanty 
in  which  the  administrator  was  appointed.  This,  aoder  the 
territorial  law  above  referred  to,  was  necessary,  as  the  probate 
judge  would  have  no  jurisdiction  outside  of  his  own  county. 
The  constitution,  however,  by  conferring  this  power  on 
the  judge  of  the  district  court,  gave  the  authority  to  judges 
and  tribunals  which  have  general  jurisdiction  in  each 
county  in  the  district ;  and,  therefore,  the  power  in  that  re- 
gard is  much  broader  than  under  tlie  territorial  law.  This 
principle  is  recognized  in  Seymour  v.  Rioketts^  21  Neb., 
240,  where  a  license  to  sell  real  estate  issued  by  a  judge  of 
the  first  judicial  district  included  lands  in  the  second  dis- 
trict, and  the  sale  was  held  not  subject  to  collateral  attack 
and  was  sustained.     A  judge  has  jurisdiction  over  his  en- 
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tire  district.  His  power  is  as  broad  in  that  regard  in  re- 
spect to  matters  over  which  he  has  jurisdiction  as  that  of  a 
oounty  judge  within  his  county.  He  is  liable  to  err,  but 
if  he  has  jurisdiction,  such  errors  will  not  render  the  pro- 
ceedings void.  Therefore,  where  a  petition  is  properly 
presented  to  him  setting  forth  the  necessity  of  a  sale,  and 
he  causes  a  notice  thereof  to  be  published  for  the  requisite 
length  of  time,  and  thereafter  issues  a  license  under  which 
a  sale  of  real  estate  of  the  decedent  takes  place,  the  sale 
will  not  be  void  unless  there  is  fraud. 

The  plaintiff  in  error  lays  considerable  stress  upon  the 
words  '^district  court,''  and  it  is  said  that  a  district  judge 
is  not  a  district  court.  In  section  69,  chapter  23,  Compiled 
Statutes,  it  is  said  '4he  judge  of  the  district  court  shall 
thereupon  make  an  order.''  In  section  72  of  the  same 
chapter  it  is  provided  that  '^  the  judge  of  the  district  court 
shall  proceed  to  the  hearing  of  said  petition."  In  section 
79  it  is  provided  that ''  if  the  judge  of  the  district  court 
fihall  be  satisfied,  after  a  full  hearing  upon  the  petition,  eta, 
*  *  *  that  a  sale  of  the  whole  or  some  portion  of 
the  real  estate  is  neoessary  for  the  payment  of  valid  claims 
against  the  deceased  *  *  *  he  shall  thereupon  make 
jtn  order,''  etc.  Section  80  requires  the  judge  to  specify 
the  land  to  be  sold,  and  authorizes  him  to  direct  the  order 
in  which  they  shall  be  sold.     Section  87  is  as  follows: 

'^  The  executor  or  administrator  making  any  sale  shall 
immediately  make  a  return  of  his  proceedings  upon  the 
order  of  sale  in  pursuance  of  which  it  is  made,  to  the  judge 
of  the  district  court  granting  the  same,  who  shall  examine 
the  proceedings,  and  may  also  examine  such  executor  or 
administrator,  or  any  other  person,  on  oath,  touching  the 
«ame;  and  if  he  shall  be  of  opinion  that  the  proceedings 
were  un&ir,  or  that  the  sum  bid  is  disproportionate  to  the 
value,  and  that  a  sum  exceeding  such  bid,  at  least  ten  per 
cent,  exclusive  of  the  expenses  of  a  new  sale,  may  be  ob- 
tained, he  shall  vacate  such  sale  and  direct  another  to  be 
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had,  of  which  notice  shall  be  given;  and  the  sale  bhall  he, 
in  all  respects,  as  if  no  previous  sale  had  taken  place. 

''Sec.  88.  If  it  shall  appear  to  the  district  judge  that 
the  sale  was  legally  made  and  fairly  conducted,  and  that 
the  sum  bid  was  not  disproportionate  to  the  value  of  the 
property  sold,  or  if  disproportionate,  that  a  greater  som 
than  above  specified  cannot  be  obtained,  he  shall  make  an 
order  confirming  such  sale  and  directing  conveyances  to  be 
executed.'' 

It  will  thus  be  seen  that  the  judge  of  the  district  court 
may  make  any  of  the  orders  named.     It  is  true  the  word 
''court"  appears  in  some  of  the  sections  of  the  decedent 
law,  but  it  will  be  found  in  every  instance  that  that  word 
existed  in  the  territorial  law  and  has  not  been  changed;  in 
other  words,  applied  originally  to  the  probate  court  and  not 
to  the  district  court;  and,  as  is  well  known,  the  probate 
court  consisted  of  the  probate  judge  alone,  and  was  always 
open  for  the  trani^action  of  business,  except  on  Sundays  and 
legal  holidays,  the  same  rule,  no  doubt,  is  applicable  to  the 
judges  of  the  district  court  in  relation  to  selling  real  estate 
for  the  payment  of  debts  owing  by  an  estate.    This  question 
ia  discussed  in  Stewart  v.  Daggy^  13  Neb.,  290,  and  what 
is  said  there  need  not  be  repeated  here.     It  is  very  dear 
to  my  mind,  therefore,  that  where  a  petition  stating  the 
necessary  facts  is  presented  to  a  judge  of  the  district  court 
within  his  district  for  the  sale  of  real  estate  to  pay  debts 
against  the  estate,  that  he  thereby  acquires  jurisdiction  of 
the  case,  and  if  he,  in  good  faith,  follows  the  directions  of 
the  statute,  although  he  may  err  therein,  his  orders  and 
judgment,  although  erroneous  and  liable  to  be  reversed  in 
a  direct  proceeding,   are  not  void,  and   a  sale  wherein 
the  forms  of  the  law  have,  in  good  faith,  been  complied 
with,  is  not  void,  although  in  a  proper  proceeding  it  maj 
be  voidable.     Here,  while  the  statute  as  it  existed  prior  to 
1887  is  not  entirely  clear  as  to  the  county  in  which  the 
record  should  be  made,  yet  it  is  probable  it  shoald  have 
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beeu  in  the  county  where  the  administrator  was  appointed. 
The  failure  to  do  this,  however,  did  not  render  the  pro- 
ceedings void.  The  land  was  sold  by  the  representative  of 
the  estate  and  the  money  derived  from  said  sale  used  to 
pay  the  debts  owing  by  said  estate.  If  there  was  any  de- 
fect in  the  proceedings  the  purchaser  was  not  to  blame 
therefor  and  he  should  not  suffer  for  such  n^lect.  Had 
the  plaintiff  sought  to  redeem  the  land  by  offering  to  pay 
the  full  amount  of  purchase  money,  interest,  and  taxes,  and 
stated  any  additional  ground  therefor,  as  that  the  land  was 
sold  for  a  grossly  inadequate  price,  she  would  have  appeared 
to  much  better  advantage.  It  is  evident  to  my  mind  that 
there  is  no  error  in  the  record,  and  the  judgment  in  my 
view  should  be  affirmed. 


Cyril  A.  Leake  et  al.  v.  J.  J.  Galloglt. 

[Filed  June  11, 1893.] 

1.  JiiBtioe  of  the  Peace:  Summons:  Time  of  Sbeyiob.  A  sam- 
mona  ianied  by  » joatice's  court  mast  be  senred  at  least  three 
days  before  the  time  set  for  trial. 

%  Appearance:  Motion  to  Set  Aside  Judqmbnt  la.  The  filing 
of  a  motion  by  a  defendant  to  set  aside  a  Judgment,  under  section 
1001  of  the  Ciyil  Code,  is  a  general  appei^ranoe^  and  waiyes  all 
objection  to  Jurisdiction  oyer  his  person. 

3.  JuBtioe  of  the  Peace:  Sbttino  Aside  Judgment.  A  Justice 
of  the  peace  has  no  authority  to  set  aside  a  Judgment  under  said 
section,  where  the  defendant  has  neither  paid  the  costs  nor  con- 
fessed Judgment  therefor. 

Error  to  the  district  court  for  Merrick  county.  Tried 
below  before  Post,  J. 

£.  C  OlanvUU,  for  plaintiffs  in  error,  cited ;  Cobbey  v, 
Wright,  23  Neb.,  255;  Tootle,  Hosea  &  Co,  v.  Jones,  19 
Id.,  588 ;  Fox  v.  Meacltnm,  6  Id.,  535. 


34  89T 

13  286 

84  8nT 

f47  831 I 

84  857 

62  551 


858  NEBRASKA  REPORTS.         [Vol.  34 


Leake  ▼.  Gallogly. 


/•  W.  8park»f  contra,  cited :  Degtring  v.  FUek^  14  Neb., 
449;  Strine  v.  Kaufman,  12  Id.,  423;  Tootle,  Ho9ea  A  Co. 
V.  Jonei,  19  Id«,  589. 

NORVAL,  J. 

This  action  was  commenced  before  H.  B.  Hatdi,  a  jus- 
tice of  the  peace  of  Merrick  county,  by  J.  J.  Grallogly 
against  plaintiflb  in  error,  to  recover  the  sum  of  1133.90. 
Judgment  was  rendered  against  the  defendants  below  in 
their  absence.  Two  days  later  they  filed  a  motion  with  the 
justice,  under  the  provisions  of  section  1001  of  the  Code  of 
Civil  Procedure,  to  set  the  judgment  aside,  upon  the  ground 
that  the  same  was  rendered  in  their  absence,  which  appli- 
cation was  overruled;  thereupon  the  defendants  prosecuted 
a  petition  in  error  to  the  district  court,  where  the  judgment 
was  aflBrmed, 

It  is  first  contended  the  justice  court  acquired  no  juris- 
diction over  the  persons  of  the  defendants,  therefore  the 
judgment  was  erroneous  and  should  have  been  reversed  by 
the  district  court.  The  transcript  of  the  justice  docket 
does  not  disclose  that  any  summons  was  served  upon  the 
defendant  J.  H.  Leake,  while  it  appears  from  the  returns 
of  the  constable  on  the  summons  that  the  writ  was  served 
upon  Cyril  A.  Leake  on  the  day  of  the  entry  of  the  judg- 
ment, **  by  his  accepting  service  to  ap[>ear  at  2  o'clock  of 
said  day.''  J.  H.  Leake  not  being  summoned  and  not  hav- 
ing a|)peared  in  the  action  prior  to  the  rendition  of  the 
judgment,  it  is  obvious  the  justice  acquired  no  jurisdiction 
over  hinu  The  other  defendant  was  not  legally  served 
with  process,  for  the  reason,  among  others,  that  it  was 
made  on  the  day  judgment  was  entered.  A  summons  in  a 
civil  action  in  a  justice  court,  under  section  911  of  the  Civil 
Code,  must  be  served  at  least  three  days  before  the  time  set 
for  trial.  The  defendants,  by  appearing  before  the  jostice 
and  moving  to  set  aside  their  defaults,  submitted  themselves 
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to  the  jurisdiction  of  the  court,  and  waived  all  objections 
to  jurisdiction  over  their  persons.  {Orowdl  v,  OaUoway^  3 
Neb.,  216;  Warren  v.  Dick,  17  Id.,  241;  Tootle  v.  Jones, 
19  Id.,  689.) 

The  remaining  question  to  be  considered  is,  Did  the  jus- 
tice err  in  refusing  to  set  the  judgment  aside?  The  appli- 
<»tion  was  made  under  section  1001  of  the  Code,  which 
reads  as  follows: 

''Sec.  1001.  When  judgment  shall  have  been  rendered 
against  a  defendant  in  his  absence,  the  same  may  be  set 
aside  upon  the  following  conditions :  First — That  his  mo- 
tion be  made  within  ten  days  after  such  judgment  was  en- 
tered. Second — That  he  pay  or  confess  judgment  for  the 
costs  awarded  against  him.  Third — That  he  notify,  in 
writing,  the  opposite  party,  his  agent  or  attorney,  or  cause 
it  to  be  done,  of  the  opening  of  such  judgment,  and  of  the 
time  and  place  of  trial,  at  least  five  days  before  the  time  if 
the  party  reside  in  the  county,  and  if  he  be  not  a  resident 
of  the  county,  by  leaving  a  written  notice  thereof  at  the  of- 
fice of  the  justice  ten  days  before  the  trial/^ 

The  record  fails  to  show  that  plaintiffs  in  error  have  com- 
plied with  the  second  condition  of  the  section,  by  either  pay- 
ing the  costs,  or  offering  to  confess  judgment  therefor.  This 
requirement  of  the  statute  is  mandatory,  and  unless  it  is 
<x>mpli6d  with  by  the  party  seeking  to  have  the  judgment 
rendered  against  him  in  his  absence  opened  up,  the  justice 
has  no  authority  to  set  the  default  aside. 

The  justice  based  his  refusal  to  act  upon  the  ground  that 
the  judgment  was  not  rendered  by  default,  claiming  the 
defendants  had  ap|)eared  in  the  cause  on  the  day  set  for 
trial.  The  transcript  of  the  judgment  discloses  no  appear- 
ance of  the  defendants.  The  fact  that  the  justice  placed 
his  decision  upon  an  untenable  ground  is  quite  immaterial, 
so  long  as  it  appears  that  a  valid  reason  did  exist  for  re- 
fusing the  application.  Suppose  the  motion  had  not  been 
made  within  the  time  prescribed  by  the  above  section,  and 
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/•  W,  8park»f  eontray  cited :  Degering  v,  Fliek^  14  Neb., 
449;  Strme  v.  Kaufman,  12  Id.,  423;  Tootle,  Hona  A  Co. 
9.  J<me9y  19  Id«^  589. 

NORVAL,  J. 

This  aofcion  was  oommenoed  before  H.  B.  Hatch,  a  jas- 
tioe  of  the  peace  of  Merrick  county,  by  J.  J.  Grallogly 
against  plaintiflb  in  error,  to  recover  the  sum  of  |1 33.90. 
Judgment  was  rendered  i^inst  the  defendants  below  in 
their  absence.  Two  days  later  they  filed  a  motion  with  the 
justice,  under  the  provisions  of  section  1001  of  the  Code  of 
Civil  Procedure,  to  set  the  judgment  aside,  upon  the  ground 
that  the  same  was  rendered  in  their  absence,  whidi  appli- 
cation was  overruled ;  thereupon  the  defendants  prosecuted 
a  petition  in  error  to  the  district  court,  where  the  judgment 
was  aflBrmed« 

It  is  first  contended  the  justice  court  acquired  no  juris- 
diction over  the  persons  of  the  defendants,  therefore  the 
judgment  was  erroneous  and  should  have  been  reversed  by 
the  district  court.  The  transcript  of  the  justice  docket 
does  not  disclose  that  any  summons  was  served  upon  the 
defendant  J.  H.  Leake,  while  it  appears  from  the  returns 
of  the  constable  on  the  summons  that  the  writ  was  served 
upon  Cyril  A.  Leake  on  the  day  of  the  entry  of  the  judg- 
ment, ''  by  his  accepting  service  to  appear  at  2  o'clock  of 
said  day."  J.  H.  Leake  not  being  summoned  and  not  hav- 
ing appeared  in  the  action  prior  to  the  rendition  of  the 
judgment,  it  is  obvious  the  justice  acquired  no  jurisdiction 
over  him.  The  other  defendant  was  not  legally  served 
with  process,  for  the  reason,  among  others,  that  it  was 
made  on  the  day  judgment  was  entered.  A  summons  in  a 
civil  action  in  a  justice  court,  under  section  911  of  the  Civil 
Code,  must  be  served  at  least  three  days  before  the  time  set 
for  trial.  The  defendants,  by  appearing  before  the  jostice 
and  moving  to  set  aside  their  defaults,  submitted  themselves 
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to  the  jurisdiction  of  the  oourt^  and  waived  all  objections 
to  juriBdiction  over  their  persons.  (Orowell  v.  OaUoway,  3 
Neb.,  216;  Warren  v.  Dick,  17  Id.,  241;  Tootle  v.  Jones, 
19  Id.,  689.) 

The  remaining  question  to  be  considered  is,  Did  the  jus- 
tice err  in  refusing  to  set  the  judgment  aside?  The  appli- 
cation was  made  under  section  1001  of  the  Code,  which 
reads  as  follows: 

''Sea  1001.  When  judgment  shall  have  been  rendered 
against  a  defendant  in  his  absence,  the  same  may  be  set 
aside  upon  the  following  conditions :  First — ^That  his  mo- 
tion be  made  within  ten  days  after  such  judgment  was  en- 
tered. Second — That  he  pay  or  confess  judgment  for  the 
costs  awarded  against  him.  Third — That  he  notify,  in 
writing,  the  opposite  party,  his  agent  or  attorney,  or  cause 
it  to  be  done,  of  the  opening  of  such  judgment,  and  of  the 
time  and  place  of  trial,  at  least  five  days  before  the  time  if 
the  party  reside  in  the  county,  and  if  he  be  not  a  resident 
of  the  county,  by  leaving  a  written  notice  thereof  at  the  of- 
fice of  the  justice  ten  days  before  the  trial/^ 

The  record  fails  to  show  that  plaintifis  in  error  have  com- 
plied with  the  second  condition  of  the  section,  by  either  pay- 
ing the  costs,  or  ofiering  to  confess  judgment  therefor.  This 
requirement  of  the  statute  is  mandatory,  and  unless  it  is 
<x>mplied  with  by  the  party  seeking  to  have  the  judgment 
rendered  against  him  in  his  absence  opened  up,  the  justice 
has  no  authority  to  set  the  default  aside. 

The  justice  based  his  refusal  to  act  upon  the  ground  that 
the  judgment  was  not  rendered  by  default,  claiming  the 
defendants  had  appeared  in  the  cause  on  the  day  set  for 
trial.  The  transcript  of  the  judgment  discloses  no  appear- 
ance of  the  defendants.  The  fact  that  the  justice  placed 
his  decision  upon  an  untenable  ground  is  quite  immaterial, 
so  long  as  it  appears  that  a  valid  reason  did  exist  for  re- 
fusing the  application.  Suppose  the  motion  had  not  been 
made  within  the  time  prescribed  by  the  above  gection,  and 
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the  defeudants  had  brought  themselves  within  all  the  other 
of  its  provisions,  would  the  district  court  have  been  justified 
in  reversing  the  judgment  simplj  because  the  justice  de- 
nied the  motion  on  a  ground  other  than  that  the  applica- 
tion was  not  made  in  time?  To  state  the  proposition  is  to 
evoke  a  negative  answer.  The  reason  is,  the  justice  would 
be  without  power  to  act  The  case  before  us  is  controlled  by 
the  same  principle.  It  is  no  answer  to  say  that  the  record 
does  not  state  that  the  defendants  have  not  paid  the  costs 
awarded  against  them,  or  confessed  judgment  therefor.  It 
cannot  be  presumed  that  they  have  done  either.  EIrror 
must  affirmatively  appear,  as  all  presumptions  are  in  favor 
of  the  correctness  of  the  ruling  of  the  justice.  Our  con- 
clusion is  that  the  lower  court  did  not  err  in  affirming  the 
decision  of  the  justice  court.  The  judgment  of  the  district 
court  is 

Affirmed. 


Maxwell,  Ch.  J.,  dissenting. 

I  am  unable  to  concur  in  the  conclusion  reached  by 
Judge  Nerval  and  will  state  the  reasons  therefor.  The 
amount  in  controversy  is  not  lai^,  but  the  principle  in- 
volved is  quite  important  The  transcript  from  the  justice's 
docket  is  as  follows: 

''On  April  26,  G.  G.  Gallogly  filed  a  bill  of  particu- 
lars, marked  'A,'  to  the  amount  of  $141.90;  also  filed 
affidavit,  marked  '  6,'  praying  for  order  of  attachment;  also 
filed  affidavit  for  garnishee,  marked  '  C,'  and  attachment 
bond  by  plaintifi",  signed  by  A.  B.  Cady  and  Pat  O'Hern, 
marked  '  D,'  which  was  approved. 

''April  25.  Order  issued,  marked  '  E,'  also  an  attach- 
ment and  garnishee  notice,  marked  'F,'  to  J.  £.  Morrill, 
O.  Swensen,  and  A.  J.  Bowie  &  Co.,  returnable  April  28, 
at  2  o'clock  P.  M. 
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''April  28|  2  o'clock.  Order  and  notice  to  garnishees 
returned  indorsed  as  served  with  a  true  copy  upon  gar- 
nishees J.  E.  Morrill,  O.  Swensen,  and  A.  J.  Bowie  &  Co. 
Plaintiff  dissolved  attachment  and  garnishee  taxed  to  him. 

''April  28,  at  2  o'clock,  constable  made  return  of  sum- 
mons upon  C.  A.  Leake,  indorsed  as  follows : 

'•'Served  on  C.  A.  Leake  April  28,  1888,  by  copy,  he 
accepting  service  on  the  28th,  1888,  to  appear  at  2  o'clock 
of  said  day. 

*"Fec8:  Service 5Co 

Copy...; 25c 

Mileage lOo 

86c' 
'*  2  o'clock,  Ezra  Grallogly,  salesman  of  J.  J.  Gallogly, 
was  sworn  and  established  a  bill  of  particulars.  It  is 
therefore  considered  and  adjudged  by  the  court  here  that 
J.  J.  Gallogly,  plaintiff,  have  and  recover  from  J.  H.  and 
C.  A.  Leake,  defendants,  the  sum  of  |133.90  and  costs 
herein  taxed  at  |2.80.  H.  B.  Hatch, 

**  Justice  of  the  Peace. 

'*  April  30  the  defendants  J.  H.  and  C.  A.  Leake  filed  a 
petition,  marked  '6/  with  the  court,  moving  that  judgment 
in  this  case  rendered  April  28,  1888,  be  set  aside,  for  the 
reason  that  said  judgment  was  rendered  by  default  against 
said  defendants  in  their  absence.  Notice  was  served  by 
the  defendants  in  this  case  upon  plaintiff  on  April  30,  to 
appear  May  6,  at  1  o'clock  P.  M.,  before  H.  B.  Hatch, 
justice  in  said  case. 

"  May  5,  1  o'clock,  parties  appeared,  and  C.  A.  Leake 
prayed  the  oonrt  to  set  aside  judgment,  for  the  reasons 
stated  in  the  petition  filed  April  30,  viz.,  'That  the  judg- 
ment was  rendered  by  default'  The  court  held  that  judg- 
ment was  not  rendered  by  default  inasmuch  as  constable's 
return  of  summons  showed  that  C.  A«  Leake  accepted 
service  to  appear  at  2  o'clock  P.  M.  April  28,  1888,  and 


862  NEBRASKA  REPORTS.         [Vol.  34 


LMk»  T.  GsUof If . 


furthermore  that  said  Leake's  attorney  did  appear  in  court 
shortly  before  2  o'clock  and  asked  the  court  to  continue  the 
cause.'' 

So  fiir  as  appears  tlie  alleged  acceptance  was  not  in  writ- 
ing and  therefore  void;  and  there  is  no  claim  of  service 
on  J.  H.  Leake^  so  that  the  judgment  was  of  no  validity. 
It  will  thus  be  seen  that  on  May  6,  after  the*  rendition  of 
the  alleged  judgment,  the  justice  attempted  to  bolster  up 
his  jurisdiction  by  a  statement  of  two  facts,  which  cannot 
have  that  effect  when  entered  on  the  docket,  to  sustain  the 
jurisdiction  in  the  first  instance.  Had  he  possessed  any  valid 
reason  he  no  doubt  would  have  assigned  it  Therefore,  if  the 
plaintifis  in  error  had  refused  to  pay  the  costs  this  would 
no  doubt  have  been  assigned  as  a  sufficient  justification. 
The  fact  that  the  justice  failed  to  assign  such  reason  is  oon- 
dnsive  proof  to  my  mind  that  no  such  cause  existed. 
And  this  view  is  supported  by  the  assignments  of  error  in 
the  district  court,  which  are  as  follows: 

''  Said  justice  erred  in  rendering  a  judgment  against  C.  A. 
Leake,  one  of  the  plaintiffs  herein,  on  April  28,  when  the 
summons  showed  by  the  return  thereon  that  service  was 
only  had  thereof  upon  the  same  day  of  the  trial,  to-wit^ 
April  28,  and  that  said  Leake  had  not  appeared  either  in 
person  or  by  attorney,  and  had  not  had  the  three  days'  no- 
tice of  said  trial  as  required  by  law. 

''Seoond— The  court  erred  in  rendering  a  judgment 
against  J.  H.  Leake  (one  of  the  plaintiffs  herein)  on  April 
28,  for  the  reason  that  said  J.  H.  Leake  was  not  served 
with  summons  to  appear  at  that  date  and  did  not  appear 
either  in  person  or  by  attorney. 

^' Third — The  court  erred  in  not  allowing  C  A.  Leake, 
one  of  the  plaintiffs  herein,  to  introduce  any  testimony  in 
his  own  behalf  at  the  rehearing  of  said  cause  set  for  and 
held  upon  the  6th  day  of  May,  1888. 

<<  Fourth — The  court  erred  in  affirming  said  judgment 
on  May  6, 1888,  as  first  rendered  on  the  28th  day  of  April, 
1888." 
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No  attempt  was  made  to  show  any  different  oause  for 
refusing  to  set  aside  the  judgment  than  that  assigned  by 
the  justice.  I  cannot  agree  to  the  proposition  that  the 
oourt  will  presume  that  other  reasons  than  those  assigned 
by  him,  which  do  not  appear,  exist  to  justify  the  justice 
in  refusing  to  open  the  judgment  We  must  remember 
that  the  defendants  below  (plaintiffs  in  error)  have  had  no 
opportunity  to  make  their  defense.  They  have  not  had 
their  day  in  court  and  hence  have  been  unable  to  protect 
their  rights.  The  constitutional  guaranty  of  a  fair  trial  is 
an  empty  declaration  unless  the  courts  will  give  it  effect  by 
protecting  every  suitor  in  all  lawful  rights  and  thereby 
secure  him  a  fair  trial.  The  judgment  should  be  reversed 
and  the  cause  remanded  for  trial.  As  no  trial  has  yet  been 
had,  I  do  not  object  to  the  syllabus,  but  in  my  view  it 
does  not  state  the  questions  before  the  oourt. 


fhradnleiit  Tendee  has  sold  part  of  the  goods  to  innooent  parties, 
the  original  rendor  may  retain  of  the  oonsideration  an  amoant 
equal  to  the  valae  of  the  goods  parted  with  by  his  Tendee,  and 
tender  the  balance  of  the  oonsideration. 


-«— :  ;  MoBrroAGi  bt  Pubohassb  fob  PBa-BXunvo 

Dkbt.    When  goods  obtained  by  fraud  haTo  been  mortgaged  by 


TKH 


Kate  Tootle  bt  al.  v.  First  Natl.  Bank  of  sg  wb 

Chadron.  I  it  ^ 

34    863 
45    430 

[FiLICD  JUNl  11,  1892.1  Ji_44^ 

*-  *  ■■  34    863 

f47    230, 

]«  Sale:  Fbaub:  Bbboisbiov.    When  goods  are  sold  npon  eredlt  in-  I  JU!f^ 

dnoed  by  the  fraadolent  repreeentatlons  of  the  pnrchaser  as  to  ^  ^\ 

his  financial  ability,  the  Tender  may  rescind  the  contract  within  i  ^  q^, 

a  reasonable  time  after  the  discoTery  of  the  frand,  npon  a  letnrn,  Is^s^ 
er  otta  to  retam,  of  the  oonsideration  redeired  by  him  and  re-  H  8831 

daiming  the  goods  as  agiUnat  any  one  not  a  bona  fide  pnrchaser      •      ' 
for  ralne  without  notice  of  the  frand. 

1,  :  — : :  Rksali  bt  Pubchasbb.  Bnt  where  the 
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the  ftmadalent  yendee  aolelj  to  secare  a  pre-existing  debt  dae 
ftom  him  to  the  mort|Eagee,  the  latter  cannot  claim  the  protec- 
tion which  the  law  affords  an  innocent  and  htmaJUie  pnrehaaer 
of  property  flfom  a  frandalent  rendee. 

>:  Rbplkvin:  Thi  Petitioh  examined,  and  held 


to  state  a  good  caose  of  action  in  replcTin. 

Error  to  the  district  court  for  Dawes  oouDty.  Tried 
below  before  Eonkaid,  J. 

Spargur  A  Fisher,  and  F*  Jf.  DorringUm  A  Sons,  for 
plaintiffs  in  error: 

In  this  case  it  was  necessary  onlj  for  the  plaintiflb  to 
prove,  firsty  that  vendee  Tates  bought  the  goods  in  con- 
troversy ;  second,  that  vendee  practiced  deceit  and  deceived 
vendors;  third,  that  plaintifls  rescinded  the  contract  (Far- 
well  V.  Hanohdt,  9  N.  £.  Rep.  [111.],  68.)  The  amended 
petition  was  framed  after  the  decision  in  case  of  Oswego 
Staroh  Cb.  v.  Lendrum,  10  N.  W.  Rep.  [la.],  900.  (Shdla- 
harger  v.  JSinn,  18  Ean.,  346.)  When  goods  are  paid  &r 
and  in  part  disposed  of  by  a  fraudulent  vendee,  the  vendor 
in  replevin  suit  for  fraud  need  not  refund  money  paid 
unless  it  more  than  ofisets  amount  of  goods  sold.  {Sdunm- 
maker  «•  Kelly ^  42  Hun  [N.  Y.],  299;  Hersey  v.  Benediet, 
15  Id.,  282;  Ooilins  v.  Cooley,  14  Atl.  Rep.  [N.  J.],  674; 
Henderson  «.  Oibbs,  18  Pac.  Rep.  [Kan.],  926;  Oransv. 
TrerUman,  34  Fed.  Rep.,  620;  Ross  v.  Minor,  31  N.  W. 
Rep.  [Mich.],  185. 

Albert  W,  Oriles,  contra: 

The  petition  states  a  canse  of  action  against  Yates  alone^ 
to  whom  plaintiffi  aver  they  sold  the  goods,  but  it  in  no 
way  nc^tives  the  right  of  the  bank  to  hold  the  goods. 
(Oswego  v.  Lendrum,  10  N.  W.  Rep.  [la.],  900.)  In  re- 
plevin the  specific  facts  may  be  pleaded.  ( Weslover  «.  Vtm- 
doran,  29  Neb.,  652.)  Plaintiffs,  on  rescission,  were  bound 
to  return  money  paid  on  the  contract     (2  Paraonsi  Oont| 
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678 ;  Doan  v.  Lookwoody  4  N.  E.  Rep.  [III.],  500.)  The 
title  obtained  on  a  fraudulent  sale  is  voidable  merely,  at 
the  election  of  the  defrauded  vendor.  {Tootle  v.  Dunn,  6 
Neb.,  93;  Addinffton  v.  Allen,  11  Wend.  [N.  Y.],  375; 
Ransom  v.  Schmda,  13  Neb.,  77 ;  In  re  OiUs,  44  N.  W. 
Rep.  [la.],  663;  AuUman  v.  Mallory,  6  Neb.,  178;  Mo- 
Cormick  v.  Stevenson,  13  Id.,  70.)  The  specific  statements 
and  acts  relied  on  as  constituting  the  fraud  must  be  set 
out.  {Wickham  v,  Morehouse,  16  Fed.  Rep.  [Pa.],  324; 
Tepod  V.  Bank,  24  Neb.,  816.)  A  fraudulent  representa- 
tion, to  form  a  basis  of  action,  must  relate  to  some  fact  or 
existing  feet.  (OalUiger  v.Bnmel,  6  Cow.  [N.  Y.],  360; 
Kerr,  Fraud  &  Mistake,  88 ;  KUson  v.  People,  23  N.  E. 
Rep.  [111.],  1024.)  It  is  no  actionable  fraud  for  an  in- 
solvent to  buy  without  disclosing  his  condition.  {KUson  v. 
People,  23  N.  E.  Rep.  [111.],  1024 ;  Blow  «.  Gage,  44  111., 
208;  People  v.Healy,  128  111.,  14.)  Plaintiffs  allowed 
the  apparent  ownership  of  the  goods  to  appear  to  be  in 
Yates,  and  their  rights  should  for  that  reason,  if  for  no 
other,  be  postponed  to  the  rights  of  the  defendant  in  error. 
{Chickering  v.  BaOress,  22  N.  E.  Rep.  [111.],  642.) 

NORVAIi,  J. 

Plaintiff  in  error  brought  replevin  in  the  district  court 
to  recover  a  quantity  of  dry  goods  and  notions  of  the  stip- 
ulated value  of  1309.37.  At  the  close  of  plaintiff's  testi- 
mony the  court,  on  motion  of  defendant,  instructed  tha 
jury  to  find  the  right  of  property  and  the  right  of  possession 
in  the  defendant  at  the  commencement  of  the  action.  Ver- 
dict was  returned  as  directed  by  the  court,  and  judgment 
was  entered  thereon. 

Was  the  testimony  offered  by  the  plaintiff  sufficient  to 
entitle  them  to  have  the  cause  submitted  to  the  jury  ?  The 
defendant  oontcfnds,  and  such  was  the  view  of  the  trial 
court,  that  the  evidence  introduced  by  plaintiff  was  not 
sufficient  to  sustain  the  action.  It  appears  that  in  the 
68 
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year  1889,  Charles  F.  Yates  was  engaged  in  the  mercan- 
tile business  at  Chadron,  under  the  name  of  Yates  &  Co. 
Plaintiffs  were  wholesale  dealers  in  dry  goods  and  notions 
at  St  Joseph,  Mo.  Prior  to  the  8th  day  of  March  of  that 
year  Yates  ordered  from  plaintiffs,  through  their  traveling 
salesman,  five  bills  of  goods,  aggr^ating  ^887.92,  of  which 
amount  ^395.61  was  due  in  sixty  days  and  the  remainder 
in  ninety  days  from  date  of  sale.  On  receipt  of  the  ordors 
by  plaintiff,  and  before  the  same  were  filled,  they  wrote 
Yates,  requesting  him  to  send  a  statement  of  his  assets  and 
indebtedness.  For  the  purpose  of  obtaining  credit  from 
plaintiffs  for  the  goods  so  ordered,  Yates  made  and  for- 
warded to  plaintiffs  the  following  statement: 

^'Chadron,  Nebraska,  March  8,  1889. 
^'0.  F.  Yates,  sole  owner.     Name  of  firm  Yates  &  Co., 
to  distinguish  from  Farm  Loan  &  Insurance  business. 

^'BEAL.   ESTATE. 

(Chadron  residence  property  in  name  of  wife,  (4,000  00) 
160  acres  of  land  in  Merrick  Co.,  Neb.,  valued 

at  $20  per.  acre $3,000  00 

160  acres  six  miles  from  Chadron,  valued 1,600  00 

160  acres  twenty-five   miles   from  Chadron, 

valued 1,200  00 

160  acres  six  miles  from  Rushville,  Neb 1,600  00 

160  acres  near  Grordon,  Neb.,  valued^ 1,600  00 

Have  an  undivided  one-half  interest  in  Wy- 
oming 14,000  acres  land,  but  place  uo  value 
on  same,  though  it  will  be  valuable  some 
day. 
Personal  property,  stock  and  fixtures,  invoice 

value 16,258  00 

I  bought  this  stock  out  and  paid  $5,000  cash 
and  balance  in  real  estate,  and  while  I  expect 
to  get  full  invoice  value  out  of  stock,  I  place 

it  at 10,000  00 

"All  paid  for. 
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*'  I  have  no  bills  or  notes  out  that  are  due 
or  unpaid. 

Have  one  note  out  for $100  00 

One  note  for 250  00 

"I  have  a  note  out  for  $2,000,  secured  on  residence  prop- 
erty, payable  in  installments  extended  over  five  years. 

"  C.  F.  Yates.*' 

Upon  the  receipt  of  the  above  statement  by  plaintiffs, 
and  relying  upon  the  representation  of  Yates  as  to  his 
financial  standing,  the  goods  were  immediately  shipped  by 
them  to  him  at  Chadron.  They  were  received  by  him  and 
placed  in  the  store.  A  portion  were  sold  at  retail  with^ 
other  goods,  until  about  June  14,  1889,  when  Yates  failed,. 
and  the  defendant  bank  took  possession  of  the  stock  under 
a  chattel  mortgage  executed  by  Yates.  On  the  day  the 
goods  were  shipped  by  plaintiffs  they  received  through  the 
mails  a  remittance  from  «Yate8  of  $300  to  apply  on  the 
purchase,  but  no  other  payments  were  ever  made  by  him. 
There  is  evidence  tending  to  show  that  at  the  time  Yate& 
gave  the  property  statement  he  owned  no  real  estate ;  that 
his  stock  did  not  exceed  in  value  the  sum  of  $2,600,  and 
that  his  indebtedness  was  more  than  $13,000,  which  greatly 
exceeded  his  total  assets.  In  short,  he  was  hopelessly  in- 
solvent. The  evidence  tended  to  establish  that  plaintiffs 
were  induced  by  the  fraudulent  representations  so  made  by 
Yates  to  them  to  sell  the  goods,  a  portion  of  which  are 
involved  in  this  action,  and  that  as  soon  as  plaintiffs  dis- 
covered the  fraud,  they  rescinded  the  contract  and  replev- 
ied the  goods  which  had  not  been  sold. 

The  point  is  made  by  counsel  for  defendant  that,  as 
plaintiffs  have  not  paid  or  tendered  back  to  Yates  the  $300 
paid  by  him,  they  are  not  entitled  to  rescind  the  contract* 
As  a  general  rule,  where  a  vendor  of  personal  property 
seeks  to  rescind  the  sale  on  account  of  fraudulent  repre- 
sentations made  by  the  vendee,  he  must  return,  or  offer  to 
surrender,  to  the  purchaser  whatever  he  has  received  upon 
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it.  He  must  place  the  vendee  as  near  in  statu  quo  as  the 
circumstances  will  permit.  The  seller  is  likewise  entitled 
to  receive  back  the  property  sold.  And  when  the  vendee 
has  sold  a  part  to  innocent  parties^  so  that  he  cannot  make 
complete  restitution  to  the  original  vendor,  the  latter  maj 
retain  of  the  consideration  received  by  him  an  amount 
equal  to  the  value  of  the  property  parted  with  by  the 
vendee  and  tender  the  balance  of  the  consideration.  Mr. 
Cobbey,  in  bis  book  on  Law  of  Replevin,  at  section  258, 
says:  ''Where  property  was  sold  on  part  time  and  $100 
paid  cash,  if  the  vendor  wishes  to  rescind  the  sale  for  fraod 
he  should  make  demand  and  tender  back  the  money  re- 
ceived, less  the  value  of  the  goods  disposed  of  by  the 
vendee  up  to  the  time  of  the  rescission,  and  less  also  the 
depreciation  of  the  goods  replevied."  (See  Symns  v.  Benner^ 
31  Neb.,  597;  Sclioonmaker  v.  KeUy,  42  Hun  [N.  Y.],  299 ; 
Crane  Boot  &  Shoe  Co.  v.  Tren;bgMn,  34  Fed.  Rep.  [Ind.], 
620.) 

In  8j/mn8  r.  Benner,  supra,  the  defendant  in  error 
therein,  relying  upon  certain  fraudulent  representations 
of  Symns,  sold  him  goods  to  the  amount  of  $500  on  time 
Subsequently  $100  was  paid  on  the  purchase,  but  no 
other  payments  were  made.  The  vendee  had  sold  $47 
worth  of  the  goods.  Upon  the  discovery  of  the  fraad  the 
vendor  rescinded  the  sale,  replevied  the  goods  undisposed 
of,  and  paid  into  court  $63.  It  was  held  that  the  tender 
was  sufficient.  While  the  evidence  does  not  clearly  indicate 
the  exact  value  of  the  goods  purchased  of  plaintiff,  which 
were  parted  with  by  Yates,  yet  it  may  be  fairly  inferred  that 
they  exceeded  $300.  Upon  both  reason  and  authority  we 
conclude  that,  under  the  ciroumstanoes  of  this  case,  plaint- 
iffs were  not  bound  to  return  the  $300  paid  on  the  goods. 

It  is  also  urged  by  defendant  that  when  the  sale  of  the 
goods  is  induct  By  fraudulent  representations  of  the  par- 
xshase,  the  seller  cannot  reclaim  the  goods  as  against  a 
bona  fde  purchaser  from  the  fraudulent  vendee  withoot 
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notioe  of  the  fraud.  Such  is  undoubtedly  the  law.  But 
under  the  evidence  the  bank  is  not  entitled  to  the  protec- 
tion of  this  rule.  It  claims  the  goods  hj  virtue  of  a  chat- 
tel mortgage,  which  the  evidence  shows  was  given  to  se- 
cure a  pre-existing  indebtedness  due  the  bank  from  the 
mortgagee.  So  far  as  appears  this  was  the  only  considera- 
tion for  the  execution  of  the  mortgage.  The  riglit  of  the 
plaintiflB  to  rescind  the  contract  and  retake  the  property, 
therefore,  was  not  defeated.  (Wells  on  Replevin,  sec.  338; 
Collina  r.  Cboley,  14  Atl.  Rep.  [N.  J.,]  574;  Patr  v.  Wood- 
burn^  25  Vt.,  235;  Hyde  v.  EUery,  18  Md.,  496.) 

The  defendant  claims  that  the  petition  does  not  state  a 
cause  of  action.  It  alleges,  in  direct  and  positive  terms, 
that  the  plaintiffs  are  the  owners  and  entitled  to  the  im- 
mediate possession  of  the  goods,  and  that  defendant  wrong- 
fully detains  the  same.  Had  the  pleader  stopped  at  that, 
it  is  conceded  that  the  petition  would  have  been  sufficient. 
But  it  is  urged  that  as  it  sets  up  the  fraudulent  representa- 
tions of  Yates  which  induced  the  sale  of  the  goods  and  the 
rescission  of  the  contract,  it  should  have  alleged  facts  show- 
ing their  right  to  recover  against  the  bank.  The  petition 
does  negative  the  right  of  the  defendant  to  hold  the  goods. 
It  avers  that  the  bank  ^^  wrongfully  detains  said  goods  and 
chattels  from  the  possession  of  these  plaintiffs,"  and  it  is 
nowhere  allied  that  the  bank  claims  any  right,  title,  or 
interest  in  the  goods  by  virtue  of  a  chattel  mortgage  or 
otherwise.  The  objections  to  the  petition  must  be  over- 
ruled, especially  as  no  objection  to  it  was  made  in  the 
court  below.  The  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 

ReVEBSED  JlSJ>  bemastded. 

The  other  judges  concur. 
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g  |g|  Joseph  A.  Conner  v.  Daniel  S.  Drapeb. 


[FiLBD  JUKB  11,  1892.] 

1.  Beview:  Pbbpondbbancb  of  Eyidbncb.  Where,  in  an  ae- 
tion  tried  to  a  jary,  there  is  eTidenoe  to  sastain  the  Terdiei,  the 
anpreme  court  will  not  set  it  aside  and  grant  a  new  trial  ba> 
cause  the  bare  preponderance  of  the  evidence  seems  to  he  against 
the  Terdict. 


2.  :  iNOTRUcnoKS.     Held,  That  the  instmctions  £urlj  snh- 

mitted  the  iasnes  to  the  Jary. 

3.  :  Whbn  Documbntart  Evidbkcb  is  ezcladed  on  the 

trial,  the  same  most  be  inoorporaMd  in  the  bill  of  exeeptiona  in 
order  that  this  court  maj  reriew  the  mlings  of  tho  trial  court 
thereon* 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Chapman^  J. 

B.  8.  Ramsey,  for  plaintiff  in  error. 

Byron  Clark,  contra, 

NORVAL,  J. 

Daniel  S.  Draper  brought  suit  in  the  district  oonrt  against 
plaintiff  in  error  for  the  sum  of  $1,050.30|  claiming  the 
same  as  a  balance  due  him  upon  a  settlement  between  the 
parties  of  their  partnership  and  individual  accounts.  Upon 
tlie  trial  the  jury  returned  a  verdict  for  plaintiff  below  for 
$600.30,  for  which  sum  judgment  was  rendered. 

We  are  asked  to  reverse  the  case  on  the  ground  that  the 
evidence  fails  to  sustain  the  verdict.  It  is  admitted  that  for 
some  time  prior  to  July  9,  1889,  the  parties  were  partners 
in  the  grain  business  at  Cedar  Creek,  Cass  county;  that  by 
the  terms  of  the  agreement  Draper  was  to  receive  thirty- 
five  per  cent  of  the  profits  thereof;  that  on  said  dat«  the 
partnership  was  dissolved  and  a  settlement  was  had  between 
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them^  in  which  there  was  found  to  be  due  Draper  the  sum 
of  f  1,161.30.  Since  the  settlement  Conner  has  paid  Dra- 
per f  110.  There  is  a  conflict  in  the  testimony  as  to  what 
matters  were  included  in  this  settlement.  The  testimony 
of  defendant  in  error  tends  to  show  that  the  settlement  in- 
oluded  all  matters  of  difference  between  them  in  both  their 
partnership  and  individual  transactions,  and  that  the  last 
above  mentioned  amount  was  found  to  be  due  him  from 
Conner.  On  behalf  of  plaintiff  in  error  testimony  was 
introduced,  to  the  effect  that  prior  to  the  settlement  Draper 
had  drawn  out  of  the  partnership  business,  for  his  own 
personal  use,  several  hundred  dollars,  and  that  the  settle- 
ment did  not  include  the  money  thus  drawn  out  by  him. 
While  upon  this  branch  of  the  case  plaintiff  in  error  is 
sustained  by  the  greater  number  of  witnesses,  yet  Draper 
having  testified  positively  that  the  settlement  covered  all 
olaims,  partnership  and  individual,  including  money  drawn 
out  of  the  firm  business  by  him  for  his  own  use,  and  the 
question  having  been  submitted  by  the  court  to  the  triers 
of  fact,  upon  proper  instructions,  we  must  accept  as  estab- 
lished all  that  the  testimony  of  defendant  in  error  tends 
to  prove.  The  supreme  court  will  not  set  aside  the  find- 
ings of  a  jury  and  grant  a  new  trial  because  the  bare  pre- 
ponderance of  the  evidence  seems  against  the  verdict.  Af- 
ter the  partnership  was  dissolved  Draper  was  employed  by 
Conner,  at  a  salary,  to  conduct  the  grain  business  at  Cedar 
Creek  for  him.  Blaintiff  in  error  introduced  evidence  to 
show  that  there  was  a  large  shortage  in  grain  bought  by 
Draper  while  he  was  in  the  employ  of  Conner  after  the 
settlement,  and  that  this  shortage  was  the  result  of  Draper's 
negligence.  While  Draper,  in  his  testimony,  gives  a  rea- 
sonable explanation  of  how  the  shortage  in  the  grain  oc- 
curred, yet  the  jury  must  have  allowed  $446  on  the  counter- 
olaim  of  plaintiff  in  error  for  damages,  as  Draper's  claim 
was  cut  down  that  amount  by  the  verdict.  The  damages 
jillowed  were  to  the  extreme  limit  of  the  evidence. 
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We  have  exarained  the  two  instructions  complained  of 
and  find  that  they  are  unobjectionable.     The  court,  with 
perfect  fairness,  submitted  the  conflicting  evidence  to  the 

jury- 
Objection  is  made  becaase  the  court  excluded  as  evidence* 

certain  stubs  of  checks  allied  to  have  been  drawn  by 
Draper  in  his  own  favor  on  the  partnership  funds.  As 
these  stubs  are  not  preserved  by  bill  of  exceptions,  we  are 
unable  to  determine  whether  the  court  erred  in  ruling  them 
out  Where  documentary  evidence  is  excluded,  the  same 
must  be  incorporated  in  the  bill  of  exceptions,  in  order  that 
this  court  may  review  the  ruling  of  the  trial  court  thereon^ 
There  is  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  district  court  is 

Affirmed. 
The  other  judges  concur. 


Henry  Sanders  v.  The  State  of  Nebraska. 

[FiLKD  Junk  11,  1892.] 

1.  Liquors:  Salb:  Regulation:  Statittbb.  By  section  SI 87^ 
Consolidated  Statutes,  the  selling  or  giving  away  of  intoxicat- 
ing liqnors  on  the  day  of  a  general  or  special  election,  or  od^ 
Sunday,  is  made  a  criminal  offense,  punishable  by  impriaon- 
ment.  Subsequent  to  the  adoption  of  said  section,  the  legisla* 
tnre,  in  1889,  enacted  section  2572  of  Consolidated  Statutes, 
which  confers  upon  the  excise  board  of  a  city  of  the  first  claas 
having  over  25,000  inhabitants,  the  ezdnsive  oonirol  of  the  li- 
censing and  regulation  of  the  sale  of  liqaors  in  tbe  limits  of 
anch  city,  subject  to  all  the  restrictions,  regulations,  forfeitures^ 
and  penalties  provided  by  the  general  law  of  the  state  on  the 
subject.  Held,  That  the  mere  passing  of  the  last  section  did  not 
have  the  effect  to  suspend  within  the  corporate  limits  of  aiicb 
cities  the  piovisions  of  the  fiist  named  section. 
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3. : :  JusTiCB  of  the  Pbace:  Jurisdiction.    A  jas- 

tioe  of  the  peace  has  ooncarrent  jarisdiction  with  the  distriot 
court  to  enforce  the  proTisions  of  said  section  2187.  A  proae- 
ention  thereunder  maj  he  hy  indictment  or  information  filed  in 
Ihe  district  court,  or  upon  written  complaint  made  to  a  justioa 
of  the  peace  of  the  county  where  the  offense  was  committed. 

Error  to  the  district  ooart  for  Lancaster  oountj.  Tried 
below  before  Hall,  J. 

•71  E.  PhilpoU,  for  plaintiff  in  error,  cited :  State  v.  Sin* 
noe,  15  Neb.,  476;  U.  8.  v.  Bough,  6  McLean  [U.  S.], 
476;  Chlbum  v.  Sweety  1  Met  [Mass.],  232;  Brown  v. 
Barry y  3  Ball.  [U.  S.],  365 ;  Stale  v.  Berlin,  21  S.  Car., 
292;  Marmet  v.  State,  45  O.  SW,  63;  State  v.  Gordon,  60 
Mo.,  383;  Foxvoorihy  v.  Hastings,  23  Neb.,  772;  Soger  v. 
People,  9  Colo.,  450;  Huffemith  v.  People,  8  Id.,  176; 
Hetxer  v.  People,  4  Id.,  45 ;  Heinssen  v.  State,  14  Id.,  228. 

Qeorge  H.  Hastings,  Attorney  Ctenerai,  oon^ra,  cited: 
State  V.  Sinnot,  15  Neb.,  472;  Heinssen  v.  State,  14  Colo., 
228. 

NORVAL,  J. 

A  complaint  was  filed  before  a  justice  of  the  peace  of 
the  city  of  Lincoln,  charging  plaintiff  in  error  with  selling 
intoxicating  liquors  within  the  limits  of  said  city  on  the 
23d  day  of  September,  1891,  the  day  on  which  a  special 
election  was  held  in  said  city.  He  was  arrested,  tried,  and 
convicted,  and  sentenced  by  the  justice  to  pay  a  fine  of  $100 
and  the  costs  of  prosecution.  A  petition  in  error  was 
prosecuted  to  the  district  court  and  the  judgment  of  the 
justice  of  the  peace  was  affirmed. 

There  is  no  controversy  upon  the  facts.  Plaintiff  on 
September  23,  1891,  was  a  licensed  saloon  keeper  of  the 
city  of  Lincoln.  It  is  stipulated  that  he  sold  intoxicating 
liquors  on  said  date,  and  on  which  day,  it  is  conceded,  a 
special  election  was  held. 
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The  prosecation  is  brought  under  the  provisions  of 
tion  2187  of  the  Consolidated  Statutes,  which  provides 
that  ''Every  person  who  shall  sell  or  give  away  malt, 
spirituous^  and  vinous  liquors  on  the  day  of  a  general  or 
special  election,  or  at  any  time  during  the  first  day  of  the 
week,  commonly  called  Sunday,  shall  forfeit  and  pay  for 
every  audi  offense  the  sum  of  $100." 

It  is  insisted  by  counsel  for  plaintiff  in  error  that 
justices  of  the  peace  have  no  jurisdiction  of  the  subject- 
matter  of  aaid  section,  but  that  a  prosecution  for  the  violas 
tions  of  its  provisions  must  be  b^un  either  by  indictment 
or  information  filed  in  the  district  court  of  the  proper 
county.  In  support  of  tl^s  contention  counsel  cites  State 
9.  Sinnot,  16  Neb.,  472.  In  that  case  Stephen  Sinnot  was 
indicted  for  selling  liquors  on  Sunday.  The  indicimait 
was  found  under  the  provisions  of  section  2187  above 
quoted.  The  contention  was  that  the  penalty  therein 
provided  could  be  enforced  only  by  civil  action.  This 
court  decided  that  a  person  violating  its  provbions  may  be 
punished  by  indictment  This  was  the  only  question  in- 
volved or  passed  upon  in  the  case.  It  does  not  follow 
from  the  precedent  cited  that  the  section  under  considera- 
tion cannot  be  enforced  against  an  offending  party  by  in- 
formation or  complaint  filed  before  a  justice  of  the  peace. 
The  section  being  silent  as  to  the  court  in  which  prosecn- 
tions  shall  be  brought,  the  general  laws  of  the  state  gov- 
ern. 

Section  314  of  the  Criminal  Code  confers  npon  justices 
of  the  peace  jurisdiction  concurrent  with  the  district  court 
in  all  cases  of  misdemeanors,  where  the  fines  cannot  exceed 
$100,  or  the  imprisonment  cannot  be  more  than  three 
months,  except  as  otherwise  provided  by  law.  The  of- 
fense with  which  plaintiff  in  error  is  charged  is  a  misde- 
meanor, and  the  penalty  imposed  by  said  section  2187  is 
within  the  jurisdiction  of  justice  courts.  It  is  obvious  that 
such  courts  have  concurrent  jurisdiction  with  the  district 
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court  to  punish  persons  violating  any  of  the  provisions  of 
said  section^  and  that  the  offender  may  be  prosecuted  either 
by  indictment  or  information  in  the  district  court,  or  by 
complaint  made  to  a  justice  of  the  peace  of  the  county 
where  the  offense  was  committed.  The  argument  of 
plaintiff  in  error  is,  substantially,  that,  as  the  legislature 
hafl  not  expressly  provided  the  method  of  punishment  in 
the  section  creating  the  offense,  the  only  mode  of  procedure 
to  enforce  its  provisions  is  by  indictment.  We  do  not 
think  the  position  tenable.  Such  a  construction  is  not  only 
repugnant  to  section  314  of  the  Criminal  Code,  but  if  fol- 
lowed in  other  cases  would  have  the  effect  to  oust  justice 
courts  of  jurisdiction  of  many  misdemeanors  created  by 
the  general  laws  of  the  state,  where  the  legislature,  in  cre- 
ating the  offense,  has  failed  to  prescribe  in  what  court  the 
punishment  shall  be  had. 

It  is  finally  urged  that  the  provisions  of  said  section 
2187  were  not  in  force  within  the  corporation  limits  of 
the  city  of  Lincoln  at  the  time  of  the  sale  of  the  liquors 
in  question.  In  other  words,  that  said  section  was  sus- 
pended in  its  operation  in  cities  of  the  first  class  having 
more  than  25,000  inhabitants,  by  the  subsequent  enact- 
ment of  section  2572  of  the  Consolidated  Statutes,  the 
same  being  section  91  of  article  1,  chapter  13a,  Compiled 
Statutes  of  1891,  entitled  ''Cities  of  the  first  class.''  Said 
section  is  as  follows : 

''The  excise  board  shall  have  the  exclusive  control  of 
licensing  and  regulation  of  the  sale  of  malt,  spirituous, 
vinous,  or  intoxicating  liquors  in  such  city,  and  for  that 
purpose  shall  hold  a  public  session  at  least  once  each 
month,  at  the  council  chamber  in  said  city,  and  a  record  of 
its  proceedings  shall  be  made  and  kept  as  a  public  record 
by  the  city  clerk,  who  shall  be  clerk  of  said  board.  A 
majority  of  such  board  shall  constitute  a  quorum.  The 
excise  board  may  license,  restrain,  regulate,  or  prohibit  the 
selling  or  giving  away  of  malt,  spirituous  or  vinous,  mixed 
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or  fermented^  intoxicating  liquors  in  said  city,  (he  license 
not  to  extend  beyond  the  municipal  year  for  which  it  shall 
be  granted,  and  to  determine  the  amount  to  be  paid  for 
such  license,  not  less  than  the  minimum  sum  required  by 
any  general  law  upon  the  subject;  Provided,  That  special 
permits  may  be  granted  to  druggists  for  the  sale  of  liquors 
for  medicinal  and  mechanical  purposes ;  And  pratidedfur- 
ther,  That  all  such  licensees,  except  druggists,  shall  be  re- 
quired to  give  bonds  in  all  respects,  and  they  and  their 
sureties  shall  be  liable  on  such  bonds  in  all  respects^  as  in 
the  case  of  persons  to  whom  licenses  for  the  sale  of  intoxi- 
cating liquors  are  or  may  be  granted  by  the  county  board, 
and  all  the  restrictions,  regulations,  forfeitures,  and  penal- 
ties provided  by  law  respecting  the  sale  of  liquors  by  per- 
sons licensed  therefor  by  the  county  board,  shall  apply 
and  govern  all  persons  (except  druggists)  licensed  by  virtue 
of  this  section,''  etc 

The  legislature  by  this  section  has  conferred  upon  the  ex- 
cise boards  of  cities  of  the  class  of  Lincoln,  the  exclusive 
right  to  license  and  regulate  the  sale  of  intoxicating  liquors 
within  the  limits  of  the  corporation.  The  power  is  like- 
wise given  the  excise  board  to  prohibit  the  selling  or  giv- 
ing away  of  such  liquors  in  the  dty  limits.  It  was  not 
the  intention  of  the  law-makers,  when  they  enacted  the 
above  section,  to  suspend  within  cities  of  the  first  class  the 
general  law  of  the  state  relating  to  the  sale  of  liquors. 
Neither  this  section,  nor  any  other  provision  of  the  act  of 
which  it  is  a  part,  in  express  terms  so  states.  Nor  is  such 
intention  to  be  gathered  from  the  language  used,  while  the 
contrary  is  clearly  manifest  The  section  under  considera- 
tion provides  that  *'  all  restrictions,  regulations,  forfeitures, 
and  penalties  provided  by  law  respecting  the  sale  of  liq- 
uors by  persons  licensed  therefor  by  the  county  board, 
shall  apply  and  govern  all  persons  (except  druggists)  li- 
censed by  this  section."  While  the  excise  board  has  the 
exclusive  authority  to  license  the  sale  of  liquors  in  the  city. 
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it  is  required  to  exercise  its  power  subject  to  the  limitations 
and  restrictions  imposed  by  general  law.  A  license  issued 
by  it  will  protect  the  licensee  precisely  to  the  same  extent^ 
and  no  further^  as  does  a  license  issued  by  the  county 
board  for  the  sale  of  liquors  outside  of  the  municipal  cor- 
porations. In  either  case,  should  the  licensee  sell  intoxi- 
cating liquors  to  a  minor,  insane  person,  Indian,  or  idiot, 
or  habitual  drunkard,  or  give  away  or  sell  such  liquors  on 
Sunday,  or  on  the  day  of  any  general  or  special  election, 
the  license  would  be  no  protection,  but  the  holder  would 
be  liable  to  the  penalty  provided  by  the  general  law  of  the 
state.  Neither  the  excise  board,  nor  the  county  board,  has 
the  power  to  authorize  the  sale  of  liquors  to  any  of  the 
persons  or  on  the  days  prohibited  by  the  statute.  It  is 
clear  that  the  mere  granting  of  exclusive  authority  to  the 
excise  board  to  regulate  and  license  the  sale  of  liquor  did 
not  suspend  the  general  liquor  law.  Suppose  the  excise 
board  failed  or  refused  to  exercise  the  power  conferred 
upon  it  by  the  legislature  and  neither  licensed  nor  prohib- 
ited the  salc'of  intoxicating  liquors,  could  it  be  successfully 
contended  that  their  sale  in  the  city,  under  such  circum- 
stances, would  not  be  in  violation  of  the  statute?  Most 
assuredly  not.  Such  a  construction  would  place  it  in  the 
power  of  the  excise  board  to  allow  the  traffic  to  be  carried 
on  in  the  territorial  limits  of  the  city  by  any  one  without 
restriction  and  without  license,  which  was  never  contem- 
plated by  the  law-making  body.  By  giving  effect  to  every 
part  of  the  section  no  such  construction  as  contended  for 
by  plaintiff  in  error  is  permissible. 

We  think  counsel  placed  entirely  too  much  stress  upon 
the  word  "  exclusive  "  used  in  the  section  quoted.  In  con- 
struing the  provisions  it  is  proper  to  keep  in  mind  the  pre- 
vious legislation  upon  the  subject,  and  the  purpose  of  the 
l^slature  in  enacting  the  same.  Prior  to  1889  authority 
was  vested  in  the  mayor  and  city  council  to  license  or  pro- 
hibit the  liquor  traffic  within  the  corporation.     In  that 
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year  the  section  under  consideration  was  enacted^  giving  the 
power  to  license  and  prohibit  the  liquor  business  to  the 
excise  board.  We  agree  with  the  trial  court  that  the  word 
'' exclusive"  was  used  by  the  legislature  to  bar  all  claim 
of  authority  over  the  subject  of  granting  license  by  the 
body  from  which  control  had  been  taken,  and  that  the  ex- 
clusive control  given  the  excise  board  over  the  matter  is 
subject  to  the  restrictions  contained  in  the  general  law. 

It  appears  in  evidence  that  the  excise  board  of  the  citj 
of  Lincoln  adopted  rules  and  regulations  governing  the 
liquor  traffic  By  rule  12  it  is  made  unlawful  for  the 
licensee  to  sell  or  give  away  any  intoxicating  liquors  to  a 
minor,  Indian,  insane  person,  or  habitual  drunkard,  or  on 
Sunday,  or  the  day  of  any  general  election,  and  prescribes 
a  penalty  for  each  violation  of  the  rule.  But  there  is  no 
provision  making  it  an  offense  to  sell  or  give  away  such 
liquor  on  the  day  of  special  elections  in  said  city.  There- 
fore, if  the  state  liquor  law  is  not  in  force  in  the  city  of 
Lincoln,  plaintiff  in  error  has  committed  no  offense  and 
cannot  be  punished.  The  excise  board  has,  in  effect,  at- 
tempted to  authorize  such  sales  on  the  days  of  special  elec- 
tions, which  it  had  no  power  to  do.  In  our  opinion  the 
enacting  of  section  2672  did  not  suspend  the  provision  of 
2187  within  the  city  of  Lincoln.  While  there  are  cases 
to  the  contrary,  the  arguments  advanced  in  the  opinions 
are  not  convincing  to  our  mind  and  we  decline  to  follow 
them.  The  conclusion  we  have  reached  is  sustained  by 
high  authority.  (See  Oardner  v.  People^  20  111.,  430;  Berry 
V.  People,  36  Id.,  423;  HeiM9en  v.  SkOe,  14  Colo.,  228.) 
The  judgment  is 

Affibiced. 


Thb  other  judges  oonour* 
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Should  not  contain  personalities  or  iaidnnations  against  the 
Weljndg^     Flannagan  V,  Ettmu,,..... ^ 367 

Building   Ck>ntraot8.    See   Motions.    Principal    and 

SUBETT. 

1«  Changes  and  additions  hdd  to  have  been  aathoriied  by 
the  contract.    Eaydenv.Cook • 675-6 

%  A  provision  that  the  Talne  of  changes  shall  be  finally  esti* 
mated  by  an  architect  is  conclusive  on  the  parties  if  caf^ 
ried  out  in  good  faith,  but  oYidenoe  tending  to  show  firand 
on  the  part  of  the  architect  should  be  submitted  to  the 
Jury.    Anderson  V.  Imhoff.\ 344 

Burden  of  Proof.    See  Onus  Pbobandi. 
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CSancellation.    See  Deeds. 

Candidates.    See  Officers,  1. 

Charaoter.    See  Criminal  Law,  2a 

Certifloatea  of  Deposit. 

L  Are  negotiable  inetrumento  when  in  the  nsaal  form,  nod 
bona  JIde  pnrobaaer  before  mntnrity  takes  free  from  eqai« 
tiee.    FSnt  Nat  Bank  v.  Securiip  Nat  Bank. 76 

S.  Indonement  of,  by  payee  "  withont  reoonrse"  before  ma- 
tarity  will  not  per  m  charge  pnrchaaer  oi^  with  notice  of 
maker'8  defenses.    Id 77 

3.  Where  the  words  '*  payable  three  months  after  date  "  are 
stamped  on  the  fisoe  of  the  instmment,  it  is  a  time  oertifl- 
cate,  and  one  who  pnrchsses  from  the  payee  more  than 
three  months  after  date  Is  not  an  innocent  holder.     Jd... 77-79 

4.  In  an  action  npon  snob  certiflcate  the  maker  may  set  off 
any  cross-demand  which  existed  against  the  original  payeeu 

Id feO 

Chattel  Mortgages.    See  Assionmbnts  iob  Ciueditobs,  4. 
Bona  Fids  Pubohabeb,  5.   Dubbss,  2.   Feaudulknt 

OONYKYAKGBS,  4,  6.     PEKPBBSNOE  OF  CBBDITORa 

1.  Bariholomem  v.  FUker, 96 

2.  Instmctions  given  and. refused  in  action  between  firsit  and 
second  mortgsgeas,  and  rnlings  of  trial  conrt  thereon  dis- 
approved.   Eagwtand  V,  Miller.. STS 

3.  Instmctions  in  action  involving  conflicting  rights  of  dif- 
ferent mortgagees  set  ont  and  approved.  Grand  I^and 
Banking  Oe.  «.  First  NaL  Bank m 

-4.  Mortgage  executed  October  16,  and  filed  December  21,  five 
minntes  before  filing  of  one  dated  December  18  of  ths 
same  year,  and  giTen  to  seonre  snreties  on  notes  of  moti* 
l^agor;  former  has  priority,  nnless  snreties  can  show  th«l 
ibey  would  not  hava  become  such  but  for  jthe  failure  to 
sooner  file  the  fint  mortgage,  and  that  they  would  be  oom- 
ipelled  to  pay  the  debt.    Fatriek  «.  Fanleen, 41S-419 

Ohecks.    See  Paymbbt. 

Cities.    See  Couvtibs,  2.    Municipal  Cobporatioxs. 

Claims.    See  Ck>UNTT  Boabo. 

Collateral  Securities. 

Bufalo  Co.  Nat  Bankv,  Haneim ..•••«•  455 

CoUeotions.    See  Banks,  2. 
Commutation.    See  SsMTENCSi 
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Competitive  Bidding.    See  Contracts,  3, 4. 

Ck>mpouiiding  Felony. 

Here  acceptance  by  owner  of  stolen  property  of  a  promiflaory 
note  in  compensation  for  the  same  does* not  ooostitnte. 
Cai$  Couniff  Bank  V.  Brieker 616 

Oonfessions.    See  Criminal  Law,  8. 

Oonsideration.    See  Assignment,  1.    Eyidbnce,  9. 

1.  SiU  V.  Bvb. 627 

3.  Forbearance  to  sue  Is.    MatJiewsv.  Seaver 596 

3.  Pie-ezisting  debt  as.     Tootle  v.  First  NaL  Bank 868-9 

4.  The  customary  exchange  charged  by  banks  for  transmit- 
ting money  is  not  a  safficient,  to  hold  them  liable  for 
defiinit  of  correspondents  to  whom  collections  are  sent 
First  Kat.  Bank  r.  Sprague 324 

Consolidation. 

Of  railroads.     B.AM,  R.  Oo.v.Koonce 481-2 

Constitutional  Law.    See  Counties,  1.    Supreme  Court. 
Statutes. 

Continnanoe.    See  Adjournment. 

Affidavit  for,  in  prosecation  for  larceny,  hdd^  sufficient.  El- 
lion  ».  State 49-50 

Contempt. 

A  railroad  official  who  violates  a  preliminary  injnnction^ 
which  in  e£fect  divests  his  company  of  the  possession  of  its 
property,  is  not  gnilty  of.     Calvert  v.  State 633 

Contest.    See  Elections,  1. 

Continuance.    See  Adjournment. 

Contracts.    See  Damages,  1,  2.     Principal  and  Agent. 
Keal  Estate.    Rescission. 
1.  Acceptance  of  benefits  by  one  party  entitles  the  other  to 
recover  for  part  performance.     West  v.  Van  PetL., 67-9 

%  Promise  by  one  creditor  to  pay  the  elaim  of  another  if 
the  latter  will  refrain  from  suing  the  common  debtor,  Is 
enforceable.     Mathews  v,  Seaver 59S 

8L  An  agreement  whose  purpose  or  effect  is  to  defeat  comp^ 
tition  in  letting  public  contracts  is  void.  Whaien  v.  Bren' 
nan 153 

4.  The  rule  hdd  not  to  apply  to  the  contract  in  question. 
-W.. 163-4 

Conyersion. 

1.  Of  dwelling  house;  damages  M(f  not  excessive.  Schneider 
V.  Tomhling 66$ 
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2.  Charge  of,  asainst  bailee  kdd  to  be  nnsnpported  bj  the 
evidence.     Worth  v.  Buck. 703 

Ck>nTe7anoe8.  See  Damagbs,  8.  Goysbnhent  Home- 
stead MoBTOAOES.  Right  6v  Way. 
Action  by  wife  against  her  hosband  and  hii  sister  to  set 
aside  deed;  testimonj  tending  to  show  darees  on  the 
part  of  the  hosband,  and  that  the  grantee  was  not  a  kana 
fide  purchaser;  decree  requiring  latter  to  pay  plaintiff 
fSOO  and  aasame  a  oertain  mortgage  alBrmed.  Qoodriek 
V.  Ous&suui - 460 

Corporationa.    See  FoBEiaN  CoBPOBATioira    Fobgebt,  % 
Pleading,  4* 
1.  Issae  of  capital  stock  may  be  effected  only  by  direction 
of  the  company.     Humboldt  Driving  Park  Asti^n  p.  Stevens,  628 

8.  Existing  shareholders  are  entitled  pro  rata  to  a  prefer- 
ence in  the  parchase  of  newly  issned  stock.    Id^ 634 

Costs. 

1.  In  an  action  of  replevin,  where  each  party  recorers  part  of 
the  property,  the  costs  may  be  apportioned  between  them. 
McQUlin  V.  Gf&J$on^ 694 

%  Should  be  taxed  to  defendant  in  action  for  wrongful  at- 
tachment where  verdict  is  for  plaintiff,  and  justice  of  the 
peace  has  no  Jurisdictios.    Bice  v.  Day 109-3 

8.  Cannot  be  taxed  to  the  complaining  witness  in  a  criminal 
case,  after  the  same  has  been  dismissed  by  the  county  at- 
torney.   Burton  o.  State, • 127 

*  4.  Where  costs  have  been  taxed  against  such  witness,  a  mo- 
tion by  him  to  retax  is  not  necessary  in  order  to  have  the 
Judgment  reviewed  in  the  supreme  court    Id. 

Counties.    Bee  Tax  Titles,  1. 

1.  The  provisions  of  sea  2,  art.  10,  Gonst,  requiring  a  ma- 
jority vote  in  order  to  divide,  do  not  preclude  the  legis- 
lature from  requiring  a  three-fifths  vote  for  the  same  pnr^ 
poee.    State  V,  Nelson • 1S2 

2.  Are  liable  to  sheriff  for  boarding  prisoners,  whether  they 
were  committed  for  violating  the  state  criminal  laws,  or 
the  penal  ordinances  of  a  metropolitan  city;  but  in  the 
latter  case  the  county  may  recover  from  the  fAty  the 
amonnt  so  expended.     Douglas  Oountg  v,  Cohum. -  361 

County  Board. 

1.  Appeal  will  lie  from  rulings  of,  on  claims  against  eonnfy 
only  when  such  rulings  are  final.     State  v.  Slocum 871 

2.  While  mandamus  lies  to  compel  action  on  such  claim,  ths 
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Tftlidity  of  a  set-off  by  the  coanty  will  not  be  determiDed 
in  rach  prooeediD0i.    Id k 372 

County  Oommiflsioners.  See  Elections,  2. 

The  act  of  1891  (Conaol.  Stats.,  sec.  897),  relative  to  the 
number  of  commissioners  in  counties  of  less  than  125,000, 
has  the  effect  to  redace  that  nnmber  to  three  where  there 
were  prsTionffly  Uto,  only  as  the  terms  of  the  fbnrth  and 
fifth  commissioners  expire,  and  one  elected  in  1891  was 
entitled  to  hold  three  yearsw    SUUe  v.  WetteoU^ 92 

Ck>unty  Seato. 

1.  The  **  resident  electors  "  who  are  required  to  sign  the  peti- 
tion for  removal  under  sec.  1,  art  3,  ch.  17,  Oomp.  Stats., 
most  be  distingnished  from  temporary  residents  of  the 
county.    Ayrest,  Moan 210-17 

2.  The  omission  of  any  of  the  particulars  of  the  description 
of  a  signer  required  by  said  section  will  authorise  hia  re- 
jection as  a  petitioner.    Id 217 

3.  Tiff  county  board  should  admit  eridence  in  regard  to  the 
regularity  of  the  signatures  and  reject  all  fictitious  or  du- 
plicated names.     Id 217 

4.  A  supplemental  petition  is  unauthorised,    /d... 210, 218 

5.  All  forms  of  bribeiy  should  be  guarded  against.    Id., 

217,21fr-20 

6.  A  three-fifths  Tote  to  continue  the  county  seat  at  a  certain 
place  is  a  *'  relocation  "  within  the  meaning  of  art.  3,  ch. 
17,  Comp.  Stats.,  and  the  question  cannot  be  resubmitted 
within  five  years.    Solomon  v.  Fleming  ..^•••••.•.••••.••m«**«    43 

County  TreaBuror.    See  Tax  Titlies,  3. 

Courts.    See  AnjovBVMBNT.    Pbactice.    Supbkmb  Coust. 

Criminal  Law.  See  Absox.  Forgeby.  Habbas  Cobpob. 
Manslatjghtbb.  Rbasokable  Doubt.  Revibw. 
Robbbbt.    Sbntbngb.    Trial,  4. 

1.  Instructions  in  prosecution  for  larceny,  held,  erroneous  and 
preJudidaL    EUioU  v.  State 61-53 

2.  A  sentence  or  Judgment  in  a  criminal  case  without  a  find- 
ing is  absolutely  void.    Attoood  e.  Atwaier 405 

3.  Costs  cannot,  after  dismissal  by  the  county  attorney,  be 
taxed  to  the  complaining  witness.     Burton  v.  State 127 

4.  State  may  prosecute  error  from  order  discharging  a  pris- 
oner after  conviction.     Attoood  t.  Atwater., 405 

5.  Assignment  of  errors  in  motion  for  new  trial  in  the  lan- 
guage of  the  statute  is  sufficient    MeNamee  e.  iSifafe. 290 

0.  Prosecution  for  obstructing  railroad  track;  evidence  ro- 
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Tie  wed  and  foand  to  sostaiQ  oonyicfcion.     Weineeke  t. 
StaU^ ie-23 

7.  Where  the  infbniiation  chaiget  that  the  ohetrnetloii  was 
placed  "  upon  and  acroee  **  the  track,  and  the  iealimony 
sbowi  limply  that  it  was  placed  npcm  one  of  the  rails, 
there  is  no  material  Tariance.    Jd.. ••••••••••.94-^ 

&  Volnntafy  eonfeBsion  may  be  proTUi  la  order  to  oonneel 
the  aoenaed  with  the  offenee,  eepeeially  where  the  latter  b 
otherwise  established.    Id 23 

f.  A  Terdiot  of  oon miction  onder  one  of  two  oonnta,  each 
charging  a  leparate  offense,  and  of  acquittal  ander  the 
other,  is  not  reversible,  thongh  the  eyidence  would  have 
warranted  a  conviction  under  both.    Id S3, 24 

10.  Yenue  of  crime;  how  proved.    Id 24 

11.  Where  a  sentence  is  within  the  limits  of  the  statute,  it 
will  not  be  disturbed  unless  an  abuse  of  discretion  Is 
•hown.     ill. 16,  25 

IS.  In  an  information  for  embeaclemeut,  the  fiduciary  attitude 
of  the  accused  must  be  distinctly  charged.    ZifUe  v.  flhrfe,    38 

15.  A  distinct  and  explicit  accusation  is  indispensable  to  a 
valid  information.    Id 89-iO 

14.  Priaoner^  right  to  a  copy  of  the  information  and  to  one 
day  to  prepare  for  trial  cannot  be  denied,  and  applies  as 
well  to  an  amended  as  to  an  original  information.    7<i....38-9 

16.  Question  of  propriety  of  amendment  adding  material  al- 
lagationa,  not  determined.    Id. 

1S»  To  authorise  the  amendment  of  an  information  for  felony 
by  changing  the  initials  of  a  witness  after  he  has  been 
awom,  the  prosecutor  should  be  required  to  show  that  he 
did  not  until  then  learn  that  the  change  was  needed,  and 
the  ease  should  be  continued  if  the  accused  appears  to  have 
been  misled.    Binkfejfv,  State 757-9 

17.  Here  conjecture  will  not  authorice  a  verdict  of  guilty. 

Id. 764-5 

18.  Permitting  county  attorney,  upon  a  showing  of  diligence, 
to  Indorse  additional  names  on  information  after  case  is 
reached  for  trial,  is  discretionary  with  court  if  sufficient 
time  is  allowed  defendant  to  prepare  for  trial.  Johnaan  v. 
8taU 259-80 

19.  It  is  not  error  to  instruct  the  Jury  that  the  interest  of  the 
accused  in  the  trial  is  to  be  considered  in  weighing  his 
testimony.    Id 262 

80.  The  accused  is  entitled  to  have  evidence  of  good  charac- 
ter submitted  without  disparagement     Id 263-4 
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Cross-Appeal.    See  Appeal. 

Cross-Examinatiozi.    See  Assignment,  3. 

American  Savings  Bank  v.  HarringUm 6S7 

OSrossings.    See  Eailboads,  2. 

Bsmages.  See  Attachment,  4.  Contersion.  Eminent 
DoMAnr.    Bbplevut,  5,  (L    Right  of  Way. 

1.  Measure  of,  for  breaeh  of  eontrsot  of  sale,  where  the  goods 
msj  be  parchaaed  in  open  market,  is  markei  price  less 
oontTHct  price  on  daj  appointed  fbr  deliTsry.  Boger  «. 
Cox^ ^ ^ 81S 

%  Measare  of,  for  failure  of  seller  of  harTester  to  fttmlsli  re* 
pairs  therefor  as  per  contract,  is  ralne  of  snob  repairs,  and 
it  is  error  to  instract  the  Jnry  that  sach  failure  will  de- 
feat a  reooTery.    EsUrly,  de.^  Q».  v.  Frolkeg^ 114-15 

3.  Where  a  rendee,  by  reason  of  his  Tender's  nnlntantioDal 
omission  of  a  link  in  the  chain  of  title,  Is  nnabls  to  pro- 
cure a  loan  and  loses  his  land  by  foredlosnre,  the  damaRes. 
are  too  remote  to  be  recovered  from  the  yendor.  Lamh 
«.  Bvker 488 

Death«   See  Beyitob. 

Debtor  and  Oreditor,  See  Absoondivo  Debtob&  As- 
signments FOB  Cbeditobs.   Insubancu,  7. 

Decedents' 'Estates.    See  Eyidehob,  7.    Pabtnebship,  8. 

Decrees.    See  Judgments.    Mobtgages,  1. 

Deeds.    See  Acknowledgment.    Bight  of  Wat.    Undue 
Influbncs.    Witnesses,  6,  6. 
Decree  of  cancellation,  on  the  ground  of  vndoe  influence, 
held  to  be  supported  by  the  ey{d<»nce  and  affirmed.     Loder 
V.  Lodefm 834 

Demand.    See  Replevin,  4. 

Demurrer.    See  Pleading,  3. 

Depositions. 

Cannot  be  admitted  OTer  objection  where  the  witnesses  are 
known  to  be  within  the  county,  and  none  of  the  condi- 
tions mentioned  in  sec  872  of  the  Code  exist  Ecerett  v. 
TSdbaiL. 805-« 

D^positum.    See  Bailment. 
Deputy  Sherifib.    See  Bonds. 

Descent. 

1.  At  death  of  an  intestate,  lands  descend  to  his  heirs  sub- 
ject to  the  powers  of  the  administrator.     Bakes  e.  Broum^  304 
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2.  Under  the  statoU  in  foroe  in  1880,  %  widowed  mother  in- 
herited the  lands  of  an  only  son,  dying  inteetate  and  with- 
out iasne.    Guyer  e.  ir«&. 580 

Disfranohiflement. 

F^ard  t.  8taU,.^ —...—•.  373 

Dismissal.    Bee  Ebbob  Pbocbbdinos,  3. 

1.  Cannot  be  elected  withoat  prejadioe  after  canee  ia  aob- 
mitted.    fltwy  e.  Brown,^ -...•..  406 

S.  Where  a  case  iediemiflaed  for  proeecation  on  the  firat  rogv- 
lar  call,  and  a  new  action  would  be  barred  as  to  many  of 
the  daims,  a  SMtion  to  reinstate,  supported  by  two  nnoon* 
tradicted  afidaTits,  should  be  sustained.  J^lannofomv. 
Eltm - 356-7 

District  Ck>iirt.    See  Adjoubnmbnt. 

Drafts. 

1.  When  payable  to  order,  and  indorsed  by  payee,  are  nego> 
tiable  by  mere  deliyeiy.    £vereU  o.  TidbdU • 806-7 

2.  One  who  purchases  a  draft  from  a  bank  for  $600,  and  re- 
ceiTes  an  instrument  stating  the  amount  in  figures,  but 
oootaining  the  words  '*flye  and  no-100  dollars,"  by  reason 
of  which  the  drawee  refuses  to  pay  more  than  f5.  is  enti- 
tied  to  be  reimbursed  by  the  drawer,  though  it  has  since 
been  placed  in  the  hands  of  a  receiver.    8iate  9.  Bunib..*...  180 

Due  Bill.    See  Pbikcipal  and  Agent,  4,  5. 

Duress.    See  Convbyangbb. 

1.  HM^  Not  established  as  a  defense  to  action  on  promissory 
note.    Cam  Oounig  Bankv,  Bricker^ ^  M6 

9L  ETidenoe  Ibund  insufBcient  to  show  that  chattel  mort- 
gage was  executed  under.    Sarnbarger  «.  Saitford.,..^^...  406 

zyeotment. 

1.  Plaintiff  must  recorer  on  the  strength  of  his  own  title. 
Qregory  v.  Kenjfon g47 

2.  Decree  quieting  title,  kefd,  a  bar  to.    /(/. 

Elections.    See  County  Commissioners.    County  Sbatb. 

1.  Proesedingi  in  district  ceurt^  to  contest  election  to 
locate  county  seat,  will  not  be  reriewed  by  the  supreme 
court  in  the  absence  of  bill  of  exoeptlens.    Pefars  t .  Mbr^    84 

2.  Where  a  county  commissioner  district  includes  part  of  a 
dty  ward  whose  polling  place  is  outside  the  distrieli  the 
Totes  of  resident  electors  of  both  district  and  ward«  CMt 
at  such  polling  place  for  commissioner,  should  be  counted. 
Pwirrfr.  State^ 37&-0 
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3.  ProTisions  of  aec.  20,  act  of  1891  (sec.  1765  Gonsol. 
Stata.),  reqairing  ballots  to  be  marked  with  ink,  is  merely 
directory,  and  those  otherwise  marked  should,  in  the  ab- 
sence of  fraud,  be  counted.    State  v.  Bundle 116 

4.  Bat  where  snch  ballots  haye  been  rejected  and  retnrued  to 
the  conntj  derk,  mandamus  will  not  lie  to  compel  them  to 
beconnted.    Id^ - *......124--5 

Eligibility.    See  Offigbbs. 

ISmbeszlement 

The  fidaciary  attitude  of  the  accused  must  be  distinctly 
charged  in  an  information  for.    Ztnib  v.  8taU •••••••    38 

Eminent  Domain.    See  Highways. 

1.  Where  soTcral  contiguous  town  lots  are  treated  by  the 
owner  as  one  piece  of  property,  the  injury  to  the  whole, 
by  the  construction  of  a  railroad,  should  be  considered, 
though  but  a  portion  is  appropriated  and  it  alone  is  de- 
scribed in  the  petition  for  appraisement.  A,  ^  N.  B.  Co. 
Vm  BoemtTm 244 

3.  Judgment  of  district  court  on  appeal  from  an  award  of 
damages  is  conclusive  upon  the  parties  as  to  all  matters 
necessarily  within  the  issue.    Id 243 

3.  Evidence  of  the  value  of  the  property  before  and  aAer  the 
eonstruction  of  the  railroad  is  inadmissible.     Id. 246 

4.  The  owner  may  recover  at  law  for  the  permanent  obstruc- 
tion of  a  street  upon  which  property  abuts  at  a  distance 

of  several  hundred  feet     Id 240,  248 

5.  Holder  of  contract  for  purchase  of  property  injured  by  ad- 
jacent railroad,  may  recover  damages  therefor  though 
holder  of  legal  title  should  be  joined.     R^  E.  ^  M,  V^  B. 

Co.  V,  SetHght^ 266-7 

Srror  Proceedings.    See  Affeal.    Judohbnts,  5.     Bs- 

VIKW. 

1.  Will  not  He  until  motion  for  new  trial  has  been  disposed 

of.     Smith  f.  Spaulding 128 

2.  Errors  not  specified  in  petition  in  error  will  not  be  consid- 
ered on  review.     Kroll  V.  Emit 484 

3.  Will  not  be  dismissed  for  mere  omission  of  motion  for 
new  trial.     Shickle  v.  Kent 572 

4.  Mere  filing  of  assignments  of  error  not  sufficient  ground 
for  requiring  a  cross-appellant  in  supreme  court  to  elect 

as  between  appeal  and  error.    Id 568,  572-3 

6.  Lie,  at  instance  of  state,  from  order  discharging  prisoner 
after  conviction.     Aftoood  v.  Atwater 405 
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6.  May  be  oommeiioed  in  sapreme  court  within  one  year 
iroQi  overmling  of  motion  for  new  trial.     Sharp  v.  BrowHj 

410-11 

Sttoppel.     See   Mobtqaobs.      Keh  Adjudicata.     Tax 

TiTLBS,  4. 

1.  BUed^rnv.  JfweU 651 

t.  One  who,  by  willfhlly  stating  to  another  that  he  does  not 
own  certain  pioperty,  leads  the  latter  to  purchase  it,  is 
estopped  ftom  ayerring  a  different  state  of  facta.  BloiffeU 
V.  McMurttf 785 

Srldenoe.    See  DBPoerrioNS.    Fbaud,  l.    Practice,  1,  a. 

VBBDIOT.     WITNB88B8. 

1.  Venne  of  crimes;  how  proved.     Weineeke  v.  State 24 

3.  Must  be  offered  in  order  to  predicate  error  upon  its  rejec- 
tion.    Bnrk  V.  Dempster 431 

8.  In  appeal  /torn  award  of  damages  for  land  taken  by  ap- 
praisers.    A.  SN.  R.  Co.v.  Boemer 246,  248 

4.  Transcript  of  record  of  county  court  is  admiasible  to  prove 
will  and  probate  thereof.  F.,  E,dt  M.  V.  E.  Co.  v.  M- 
righi 256 

5.  The  accused  in  a  criminal  case  is  entitled  to  have  CTideaca 
of  good  character  submitted  without  disparagement, 
Johnoan  V,  State  ^ 263-4 

6.  In  action  for  slander,  eyidenoe  Is  admissible  that  defendant 
uttered  the  alleged  slanderous  words  at  other  times  before 
the  suit  than  those  mentioned.    MeCleneghan  v.  Beid*.,.^  478 

7.  Where  the  estate  shows  part  of  a  transaction  in  which  a 
decedent  was  concerned  the  adyerse  party  may  show  the 
whole,     ^eierfeoii  iSsWfift  Amib  e.  ffarringion 599-60U 

8.  Under  a  petition  la  ref 'evin  alleging  that  the  property 
was  *'  not  taken  in  execution,*'  eib.,  evidence  is  inadmis- 
sible that  it  was  so  taken  but  is  exempt.  Eikenbarg  «. 
Clifford 610-11 

9.  In  an  action  on  a  promissory  note  parol  evidence  la  admis- 
sible that  the  amount  of  the  note  is  part  of  a  debt  assumed 
by  the  holder  as  part  conmderation  for  the  sale  of  a  farm 

to  him  by  the  makers.     Fan  v.  QUver 52:2 

10.  In  an  action  by  a  real  eatate  agent  for  commission  it  is  in- 
competent to  ask  the  buyer  of  the  property  firom  whom  he 
purchased  and  upon  whose  representations  he  relied  in 
doing  so.     Burhholder  V.  Fonner 3 

11.  In  bastardy  proceedings  jury  may  consider  any  variation 
in  the  testimony  before  it  and  that  before  the  magistrate. 
Burrisv.  Court 187 
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12.  In  sach  case,  defendant  may  show  that  about  the  tim«  of 
the  alleged  intercourse  complainant  was  frequently  Tidted 
by  another  man  who  remained  from  a  half  hour  to  an  hour 
and  a  half.    Id 191 

Exchange.    See  Banks,  2.    Considkbation,  4. 

Exemptions.     See  Eyidknce,    a     Fbaudulekt  Contit* 

ANOES,  1. 

1.  Judgments  in  faror  of  a  debtor  are,  within  the  statutoty 
limiv}  exempt.    JH(im  v.  amuIm. .•••••••••••■•••••» ••.••••■    60 

9.  A  Judgment  debtor  who,  in  pursuance  of  an  order  of  gar- 
nishment, pays  the  amount  of  a  Judgment  into  oonrt» 
though  he  knows  it  to  be  exempt,  and  fails  to  disclose  that 
fact  in  his  answer,  is  liable  for  the  full  amount  to  the 
Judgment  creditor.    JiaMt,Heaih 790 

3.  AffidaTit  of,  must  negative  the  possession  of  either  lands^ 
town  lota,  or  houses.    KHpairiek-Koeh  Co,  «.  Oaaender.,^  797 

4.  Transfer  of  a  portion  of  his  property  by  the  debtor,  after 
the  attachment  or  garnishment  proceedings  are  pending^ 
will  not  entitle  him  to  claim  the  remainder  as  exemplb 

Jd 727,731 

Extortion.    See  F^£a. 

Federal  Praotioe.    See  Removal  of  Causbs. 

Feee«   See  SHSRiFFa 

Action  agttinst  officer  for  taking  illegal  fees  in  oonneetloB 
with  execution  sale  cannot  be  brought  by  Judgment  cied* 
itor.    Iter  t.  Cronin •«  496 

Felony.    See  CoMPouNDiNa  Felon  r. 

Final  Order. 

1.  Order  that  '*  judgment  be  rendered  on  the  Terdiot"  is  not 
filoiM  V,  Neeley^ ; 81 

2.  Order  tostaining  motion  to  quash  summons  is  not    Per- 

Hngerv.  TinMe 6-7 

Standard  DiMHng  0$.  v.  Freyhan 434 

9.  Order  setting  aside  Judgment  after  term,  under  sec  318  of 
GodOiIs.    Johfuon  V.  Pamftte 28 

Findings*    See  Judomehtb,  4. 

Fire  Insnranoe.    See  Insttbaitobi  1-6. 

Foreoloeure.    See  Tbu8t& 

Foreign  Corporations. 

Serrioe  of  summons  on  managing  agent  wlio  is  but  tempora- 
rily in  the  state  is  sufficient,  where  the  claim  sued  oa  is 
debt  contracted  in  the  state.    Xkpp  f .  TTs/er-worftt  Cb...  808 
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Voreign  Wills.    See  Wills. 
Vorfblture.    See  Sales,  a 

Forgery. 

1.  Endenoe  foaad  iosniBcieiit  to  soBtain  ooiiTiction  oC  {hoem 

«.  8iaU % 39i 

2.  laformation  for,  of  bank  draft,  need  not  allege  that  the 
the  bank  which  draws  the  draft  is  a  corporation.    BoMtk 

V  suae 327 

3.  Nor  need  there  be  an  allegation  of  intent  to  defraud  a  par- 
ticalar  penon.    Jd, 

4.  Where  an  alleged  forged  indcnement  is  B.  F.  H.,  Ugr., 
the  last  abbreviation  is  an  easential  part,  and  mnet  be 
proved  like  anj  other  material  allegation.    Id^ 325,  :^28 

Former  Judgment.    See  Rbb  Adjudicata. 

Fraud.   See  Arbitbatiom  and  Awabd.    Judgmbnts,  3, 8, 9. 
Rbal  Estate.    Sales,  4, 6. 

1.  Must  be  ectabliahad  by  a  clear  preponderance  of  evidence. 
M  e.  Finki^, 423 

9;  In  pleading,  facte  conetitoting,  as  alleged,  ahonld  be  set 
ontb    Lander  V.  Altrdkamafon^ 55 

Fraudulent  Ck>nyeyanoe.  See  Pbxfbbbncb  ov  CBEDrroB& 

1.  Exempt  property  cannot  be  the  enhjeet  ot  Bloedam  p. 
JeweU.  ....••« 651 

9.  Sale  bj  aerrant  of  the  mortgagor  of  a  amall  fimction  of  the 
property  does  not  show  that  a  chattel  mortgage  otherwise 
valid,  it  frandulent.     Whitneif  9,  Lmion^ 446 

8.  Yalne  of  oeenrity,  Add,  not  disproportionate  to  amount  of 
debt    Id, 

4.  Presamption  of  frand  arising  from  the  fact  that  there  was 
no  change  of  possession,  held  to  be  overcome  by  proof  of 
good  faith,  the  mortgage  being  recorded.    14, 

£.  A  contract  for  the  sale  of  personalty  with  a  condition 
that  the  title  shall  remain  in  the  seller  until  parcbaae  price 
is  paid,  is  invalid  as  against  hanaJUU  purchasers  and  attach- 
ing creditors  without  notice  unless  such  contract  is  verified 
and  filed  as  provided  in  sea  96,  oh.  83,  Gomp.  State.  JV<ar- 
mmv.  TitfU ^ 11-14 

Qamishment.    See  Appbal,  1.    Ezbmptioks  2,  4.    Judg- 
ment, 1. 

1.  Jfooev.  Heaih. 54,  fiD 

2.  BaiUbadB  o.  PaUan, 490 

I. 
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3.  Order  of,  in  aid  of  execation,  is  final  and  oondosiTe  nnh 

appealed  from.     Union  Nat.  Bank  «•  Hickey 303 

Cooper  V,  SpeUer, 600 

Gifts. 

Are  Talid  between  husband  and  wife  as  against  all  sare  cred- 
itors, and  the  wife  will  not  be  prerented  firom  recovering 
on  an  insuranoe  policy  because  the  insared  property  was 
purchased  with  money  given  her  by  the  husband.  Qot' 
man  In$.  0».  v.  Bfman 704,  706-9 

Good  Time  Aot 

1.  In  re  Fuller 681 

2.  In  reHeU 209 

GoTemment  Homestead. 

One  who  has  obtained  the  final  receiver's  receipt  may  convey 
though  no  patent  has  been  issued,  and  when  the  patent  is 
received  the  title  acquired  thereby  inures  to  the  benefit  of 
the  grantee.     Qregorjf  v,  Kenyan 645 

GoTemor. 

SUOo  0.  Boyd 435 

GoTenmient  Land.    See  Boundabibs. 
Grand  Larceny.   See  LARCEirr. 
Habeas  Corpus. 

1.     In  re  HaU 206 

t.  An  accused  who  has  been  released  on  bail  is  not  entitled 
to  writ  o£    Spring  9,  Dahlman 692 

3.  Order  discharging  prisoner  after  conviction  is  reviewable 

on  error  at  the  instance  of  the  state.    Aiwood  v,  ^ttiuler...  405 

Highways. 

Here  notice  by  pabllcaUon  is  sui&cient'to  authorise  location 
of,  but  land-owner  may  recover  damages  within  a  rea- 
sonable time  after  receiving  actual  notice,  though  the 
advertised  time  for  filing  daims  fbr  damages  has  ezpixed. 
Pamnee  County  e.  Storm^ 735 

Homesteads.  See  Exbmptions.  Goysbnmbhi  Hoiostsadl 
Abandonment;  essential  elements;  temporary  removal  is  not. 
JEekman  V.  Seott. 819 

Husband  and  Wife.  See  Conveyances.   Insusanoe,  2^  7. 
Mabbied  Women.    Summons,  8. 

Illegal  Fees.    See  Fees. 

ImiMadhment.    See  Yebdict,  3. 

Imprisonment.    See  Sentence. 
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Indorsement.    See  Cbbtipicatbs  op  Deposit.    Draftb,  1. 
Nbgotiabls  Instbumkntb. 

In&noy.    See  Mux-Dams. 

Information.    See  Abson.    Cbiminal  Law,  7, 9, 12-15, 1& 

Injunction.    See  Judombkts,  1,  2.    Mandamus,  3, 4. 

1.  Will  He  at  the  application  of  resident  tazpayera  to  pre- 
Tent  s  waste  of  public  fnnds.     Solomon  v.  Fleming^ 43 

2.  Oflloe  of  temporarj,  is  simply  to  preserTO  mattets  in  doH 
qmo  until  »  hearing.  CokBtrl  e.  8ioU 631 

3.  A  preliminaiy  i^J notion  which  forbids  a  railitwd  oompanj 
to  prsTont »  street  railway  from  laying  track  aeross  the 
former's  trsinjard,  which  it  hss  occupied  ibr  more  than 
Iwenty  years,  in  effect  diTCSts  the  ndlroad  company  of 
possession  and  is  Toid.    Id^ 631-3 

InsolTenoy.    See  Asbionmbntb  fob  CBSDiTOBa    Pbktbb- 

KNCE  OF  CBBDITORS. 

Instructions. 

1.  Undisputed  questions  of  fact  need  not  be  submitted. 
Rootk  V,  Hawkinaon  .^ 660-1 

2.  Are  properly  refosed  where  the  groand  has  already  been 
ooTored.     Waidleg  s.  SUOe S^ 

3.  Failure  to  give  proper,  is  not  rsTcrrible  error  where  they 
are  not  requested.    Burriov.  Oouri 190 

4.  Are  grounds  of  rsTorsal,  if  not  based  on  the  eTidenoe, 
though  abstractly  correct.     EoUrljf,  eie.^  Co,  v.  .FVottqr .....  114 

Insurance. 

1.  Insurable  interest;  what  ia     German  Ino.  Co,  v,  EpmtM,.,  708 

2.  A  married  woman  is  not  precluded  from  reooTcring  on  a 
policy  because  the  insured  property  was  purchased  with 
funds  giTen  to  her  by  her  husband.    Id. 707-9 

3.  Testimony  held  such  as  to  warrant  thtf  Jnry  in  finding  tEat 
the  conditions  of  the  poli<7  had  been  waived.  BUlinffo  «. 
Gennanlno.  Oo 608-0 

4.  Where  the  insured  assigns  the  poli<7  to  his  mortgsgee  ss 
part  security  for  a  debt,  he  becomes  subrogated  to  the 
rights  of  the  mortgagee  upon  paying  the  mortgage  and 
may  sue  on  the  policy.    2d 602,  606 

6.  Policy  should  not  be  defeated  upon  any  groand  wUdi 
does  not  materially  increase  the  risk.    Id. ^  602 

6.  A  clause  providing  that  if  the  insured  property  *  shall  be 
alienated  or  incumbered  *  *  *  without  the  consent 
•f  the  company  indorsed  thereon,  *    •    *  or  if  a  auit  be 
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oommenoed  to  foreclose  »  mortgage"  on  the  Mine,  the 
poUc7  ehall  ''cease  to  be  binding/'  ia  not  violated  by  a 
suit  to  foreclose  a  mortgage  existing  when  the  policy  was 
written,  or  eyen  a  decree  of  sale  in  the  same.  Billings  v. 
German  Fire  Ins,  Co 505,  608 

7.  An  endowment  policy  taken  by  a  husband  and  payable  to 
his  wifo  is  rather  an  inyestment  than  insurance,  and 
money  reoeiyed  thereon  by  the  wifo  dnring  the  hnsband's 
lifetime  is  sabjeot  to  the  claims  of  his  creditors.     TaleoU 

V.  Fidd. 615 

Interest. 

1.  Where  a  note  bears  interest  at  a  given  rate,  bat  provides 
that  if  not  paid  at  matarity  it  shall  thence  draw  a  higher 
rate,  the  latter  is  in  the  nature  of  a  penaliy,  and  the  old 

rate  will  continue.    Biehardson  v,  Campbeil,^ 183 

ErereU  v.  TidbaiL^ 807 

8.  Where  the  contract  rate  is  legal  when  the  contract  is 
formed,  the  latter  will  not  be  affected  by  a  subsequent  re- 
daction of  the  legal  rate.    Bichardson  v,  CampheU 181 

Biehardson  v.  BmUh 697 

8.  Where  the  total  rate  upon  principal  note  and  coupons  does 
not  exceed  the  legal  limit,  there  is  no  usury.    Richardson 

V.  Campbea^ 182-3 

Miehardson  v.  Smith. 597 

4.  Where  there  is  no  contract  for,  unsettled  accounts  do  not 
draw,  until  six  months  after  the  date  of  the  last  item. 
Staherv.  Begole 109 

Interyentlon.    Bee  Removal  of  Causes,  3.  • 

Intestate  Baooession.    See  Descent. 

Intoxiostixig  Liquors.    See  Liquors. 

Joinder.    Se6  Pabties,  4. 

Joint  Owners.    See  M;ll-Dam& 

Joint  Tort  Feasors.    See  Rbs  Aojudioata. 

Judgments.    See  Adjouenmekt.   Exemptions,  1,  3.    Judi- 
cial Opinions.    Jusnos  of  the  Pxaoj^  2, 3. 
1.  Judgment  against  garnishee  in  fraud  of  his  rights  en- 
joined.    Cobhejf  9.  Wright,, 771 

3.  In  order  to  enjoin  a  judgment  it  must  be  oontraiy  to 
eiiuity  and  good  oonscienoe,  and  there  must  be  a  good  de- 
fense.    Wilson  V,  Shipman 876 

3.  To  authorise  Tacation  of,  after  term,  not  onlj  fraud,  but  a 
▼alid  defense  to  the  action  must  be  shown.  Lander  v, 
Abrahamson,,, 668 

60 


898  INDEX. 

4.  While  in  %  dyll  action  the  want  of  a  finding  of  fiiets  is 
merely  ground  for  error,  in  a  criminal  case  a  judgment 
without  such  finding  is  Toid.     Atwood  v.  Atwater^ 404-^ 

6.  An  order  that  ''Judgment  be  rendered  on  the  verdict "  la 
a  mere  recital,  and  a  petition  in  error  cannot  be  predicated 
thereon.    Stone  v.Nedep 81 

6.  Order  setting  aside,  under  sec.  318  of  Gode,  is  a  final  order. 
Johnson  e.  Parrotte... 28 

7.  Petition  in  proceeding  to  set  aside,  should  show  that  the 
grounds  alleged  could  not,  with  reasonable  diligence, 
have  been  d isooyered  during  the  term.    Id, 29-30 

8.  Party  seeking  to  set  aside,  in  equity  must  show  fraud,  ao- 
eident,  or  mistake  and  that  he  was  not  guilty  of  negli- 
gence.    Shufeldtv.  Cfand$...^ 3S 

9.  Fraud  in  an  antecedent  transaction  not  connected  with 
the  judgment  is  not  suflicient  ground  for  setting  It  asides 
Id. 

Judicial  Comity. 

QregoTjfv.  Kenyan 848 

Judicial  ITotioe. 

1.  Will  be  taken  of  political  eyents.    StaU  v,  Boyd. 437 

0 

2.  And  of  expense  invoWed  in  relocation  of  county  seat. 
Solomon  V,  Fleming 43-4 

Judicial  Opinions.    See  Amendmsnt. 

Indiyidual  Judges  of  the  supreme  court  are  bound  only  by 
the  syllabus.     HoUidapv.  Broum,. 234-^ 

Juriadiotion.  See  Attachment,  2,  3.  Justice  of  the 
Peace,  1,  2.  Liquobs,  7.  Removal  of  CAussa 
Supreme  Ck>UBT. 

1.  Old^tions  to,  are  waived  by  answer.    HamiUon  9.  loaam^  713 

2.  And  by  filing  motion  to  set  aside  judgment  under  see. 
1001  of  the  Code.     Leake  e.  CMOogl^ 868-9 

Jurors.    See  Vebdict. 

One  who  "  would  not  oonyict  of  a  capital  punishment  on  cir- 
cumstantial sYidenoe  "  shows  a  suificient  ground  for  chal- 
lenge by  the  state,    JoJtiiaoa  v.  State..*.. - 260 

Justioe  of  tlie  Feaoe.    See  Liquobs,  7. 

1.  Has  no  jurisdiction  in  action  for  wrongfhl  attachment. 
Biee  e.  Daji 102-3 

2.  Acquires  no  jurisdiction  oTer  one  who  is  not  serred  with 
summons  until  the  day  judgment  is  rendered.  Leake  «. 
QaOogly 858 
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3.  CanDOt  set  aside  Judgment  under  sec.  1001  of  the  Code 
where  defendant  has  neither  paid  the  costs  nor  confessed 
Judgment  therefor.     Id^ 839 

Laclies.    See  Judgments,  7,  8. 

laandlord  and  Tenant.    See  Lease. 

Laroeny.    See  Robbery. 

1.  Instrnctions  in  prosecntion  for,  held,  prejndicial.     EHioU 

V.  States....... ^ 51-53 

2.  Instrnction  in  prosecntion  for,  which  omits  the  element  of 
felonious  intent  constitutes  leversible  error.  Waidleg  w, 
SUUe 253 

3.  From  person  is  an  independent,  substantiTe  crime,  and 
under  evidence  tending  to  proTS  it  only,  accused  cannot 

be  eouTicted  of  petit  laroeny.    Brown  v.  8taU 449 


1.  May  be  surrendered  by  any  agreement  between  the  parties 
that  the  term  shall  cease  which  is  uneqaiyocally  acted  on 

by  both.    Buffalo  Co.  NaL  Bank  v.  Hanson 457 

2.  Where  a  bank  becomes  the  assignee  of  the  lessor  it  cannot 
apply  moneys  collected  for  the  lessee  In  a  distinct  transac- 
tion to  the  payment  of  rent  due  on  the  premises.  /(i...455,  459 

License.    See  ADMiirisTBATioir  of  Estates.    Liquobs. 

Liens.    See  Aoistmbnt.    Banks,  1.    Mechanics'  Liens. 

Life  Insnranoe.    See  Insubancs,  7. 

Limitation  of  Actions.     Sao    Ebbob  Pboceedikos,  S. 
Pleading,  5. 

1.  Jiandamtf  proceedings  are  barred  in  four  years.  8taU  e. 
King 197 

2.  Where  suit  to  foreclose  a  mechanic's  lien  is  brought 
against  oontractor  in  time,  but  owner  of  legal  title  is  not 
made  a  party  within  two  yearti  the  suit  is  barred  as  to 
him.     Qretm  V,  Sanford •••. 365 

Liquors. 

1.  Complaint  charging  a  physician  with  keeping  liquors  **  for 
the  purpose  of  sals  without  license,  unlawfully  and  pur- 
posely," states  an  offense  under  oh.  33,  Laws  of  1889. 
suae  V,  Cloyd SOe 

2.  RemoDstrators  are  entitled  to  a  reasonable  time  to  procure 
evidence  for  defeating  application  for  license.  Stait  v. 
Coleman .••.••....•.•••.•... •• 442-3 

8.  One  of  seyeral  signers  cannot  defeat  the  object  of  a  re- 
monstrance by  withdrawing  his  signature.    Id 442 
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4.  Policy  of  law  with  refarenoe  to  salo  of,  diaeosaed.  B^rum 
9.  JPetertvm 239-40 

6.  A  district  Jadge  may  allow  a  peremptory  wumdntui  at 
cbamberi,  where  there  is  no  i«Qe  as  to  the  evential  facts, 
to  compel  a  Tillage  board  to  roToke  a  license.    Id. 

6.  The  enactment  of  sec.  3672,  ConsoL  fitats.,  oonferriog 
opon  the  excise  board  of  a  dty  of  the  first  daas,  over 
25,000,  the  "  ezdasiTe"  control  of  the  liquor  traffic  therein, 
did  not  suspend  the  operation  in  such  oity  of  tbe  proTis- 
ions  of  sec.  2187,  relatife  to  the  sale  of  liquors  on  eleetion 
days  and  Sundays.    Stutdtrs  v.  8taU 876-d 

7.  A  justice  of  the  peace  has  concurrent  jurisdiction  with  the 
district  court  to  enlbroe  the  prorision  of  the  latter  seoHon. 
Jd, 874-5 

liis  FendenB.    See  Action  Pending.    Mandamus,  3. 

Doctrine  of,  reviewed.    lAneoln  Bapid  Tran$U  Co.  e.  BtmiUy  659 

XjOOOS.    See  Vknitk. 

Ijoii  Instriunents.    See  WiTNiaam,  1, 5, 6. 

Existence  and  acceptance  of  lost  draft  sued  on,  hM  to  be  es- 
tablished by  the  eyideiioe.    HiU  v.  B^ 624 

Jjoit  Pleadings. 

Verdict  in  action  tried  without  pleadings  and  in  the  abs^ioe 
of  defendants,  set  aside,  though  alleged  copies  were  filed 
after  the  Terdict  and  before  the  motion  for  new  trial. 
Federv.  Solomon^ • m.....^...  314 

Malicious  Proseoution.    See  Attachment,  3. 

JCandamiu.    See  Countt  Boabd,  2.    Elbctions,  4.    lAit 

UOBS,  5. 
1.  Proceedings  by,  are  barred  in  four  years.    SiaU  v,  Kki§^  187 

5L  Will  not  lie  to  compel  a  county  treasurer  to  issue  a  tax 
deed  where  relator  has  fhiled  to  publish  his  redsmptfon 
tnoUesi  as  required  by  statute*    8UU  v,  Chtghmri^ -...  195 

3.  A  mandatory  injunction  issued  by  the  district  oourt  is  a 
bar  to  subsequent  mandamn$  proceedings  between  thn 
Ml  me  parties  in  the  supreme  court    SUiie  e.  J\r.  Lineoin 

iSl.  B$,  Cb. ^ 640 

4.  Proceedings  upon  the  hearing  at  which  such  iiijunctaon 
was  granted  cannot  be  reviewed  in  considering  the  appli- 
cation for  SMntfanuis.    Id^ 637 

Mandatory  Injunotion.    See  Mandamus,  3. 

Manslaughter. 

Evidence  rsTiewed,  and  kdd^  insufficient  to  sustain  conviction 
for.    McNamet  v.  Slate S88 
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l£arried  Women.    See  Iitsubanob,  2,  7. 

1.  Are  not  liable  as  cnretieBon  »  promiesoiy  note,  where  the 
oontract  does  not  relate  to  the  separate  estate,  anless  it  ap- 
pear that  the  intention  was  to  bind  sacb  estate.    Eekman 

V.  Scott 818 

8.  Wile  is  not  boond  by  signature  of  hasband  to  a  dae  bill, 
not  given  /or  her  separate  estate,  nor  upon  her  authority, 
though  he  is  conducting  basiness  for  her  and  in  her  name. 
Ookv.  O^Brien 69-70 

Marshal*    See  Removal  of  Causrh,  l. 

Keasure  of  Damages.    See  Dabt aobb,  1,  9l 

Kechanios'  LiezLS. 

1*  To  be  available  as  set-^ff  in  action  by  contractor,  liens 
must  have  been  satisfied  by  defendant.   Jones  r.  Sherman,  452 

2.  Owner  of  legal  title  is  a  necessary  party  in  action  to  fore- 
close.   Qreen  V.  Sanford 365 

8.  Where  such  owner  is  not  made  a  party  within  two  years 
from  the  filing  of  the  Hen,  the  action  is  barred  as  to  him 
even  though  begun  in  time  as  to  others.     Id 367 

4.  Where  the  purchaser  of  a  lot  under  a  oontract  commenced 
the  erection  of  a  building,  but  subsequently  abandoned 
his  contract  and  the  owner  took  charge  and  completed  the 
building,  he  was  held  liable  to  satisfy  the  mechanics' 
Hens.    Irish  9.  O^Hanlon 7SS 

Mileage.    See  Sheriffs. 

Mill-Bams. 

Under  sec  15,  ch.  57,  Comp.  Stats.,  where  one  of  the  owners 
of  a  mill  which  has  been  destroyed  is  a  minor,  the  time 
within  which  he  may  rebuild  dates  from  his  majority,  both 
as  to  him  and  other  joint  owners.  Thompson  v,  Wiggeu' 
horn 72S 

Month. 

Means  calendar  month  unless  differently  indicated.  Brown 
V.  Williams 383 

Mortgages.    See  Chattel  Mobtoaoes.    Tbusts. 

1.  Where  a  decree  is  rendered  against  a  grantee  who  has  as- 
sumed a  mortgage,  making  him  liable  incase  of  deficiency, 
he  cannot  as  against  an  action  for  such  deficiency  set  up 
facts  to  show  that  he  was  not  liable,  if  they  should  hnve 
been  pleaded  before  the  first  decree  was  obtained.     Stover 

V.  Tinnpkin$ 465 

2.  Where  two  Rurcesftive  grantees  have  assumed  mortgages, 
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the  first  •taodt  as  a  vmtj  for  the  second  and  may  leooyer 
from  the  latter  if  compelled  to  paj  the  debt    Id 467 

Motions.    See  Ebbob  Pbocbedikgs,  3, 6. 

In  action  npon  bnildiog  oontraci,  where  answer  sets  op  esti-  | 

mate  by  architect  according  to  contract^  and  reply  alleged  \ 

Arand  and  collosion  on  the  part  of  the  architect,  motion  to 
make  reply  more  definite  and  certain,  Mif,  properly  otot- 
mled.    Anienon  V,  Imhoff 330 

Kunidpal  Corporations.    See  Liquobs,  6, 7. 

L  Under  sec.  77,  ch.  14,  Ocmp.  Stats.,  cities  and  Tillages 
therein  proyided  for  are  not  liable  fbr  ansafe  streets  in 
additions  not  yet  accepted.    Imperiml «.  WrighL^ 735 

t.  The  excise  board  of  cities  of  the  flrst-dsss  has  ezdosiTe 
power,  under  sec.  91  of  charter,  to  appoint  and  remoTO 
members  of  the  police  force.    JAneoln  v.  Teotnant.^ 834 

8.  The  last  danse  of  said  section,  which  anthoriaes  the  mayor 
to  remoTc  policemen  for  the  pnrpose  of  discipline,  doss 
not  conflict  with  the  foregoing  provision.    Id, 

Kegative  Pregnant.    See  Plbadino,  4. 

Negligenoe.     See  Munioipai.    Cobpobations,  L     RaUt 

KOADBiS. 

GratnitoQS  bailee  is  liable  for  gross.    Bwk  a  HonjMfar..^...  4S9 
Kegotiabla  Instruments.    See  Bona  Fiob  Pubchaskb. 

CBBTIFiOATBS  OF  DBPOBIT.     DBARS.      EyIDBNOB,  9. 

Ibtbbbbt.    Mabbikd  WoMBir.    PABTiBa    Paurci- 

PAL  AVD  SDB^TT,  4.     SbT-OFF. 

1.  BeOtr  9.  Fim  Not  Bank S4H 

2.  Verdict  of  |200  for  defendant,  in  action  on  promissory  notes 
giyen  ibr  a  threshing  machine,  approved.    AiekoU  v.  MSUer^  459 

3.  Defenses  of  daress  and  compoanding  felony  kdd  not  to 

be  established.     Cssi  OowKt^  Bank  v,  Bricker 516 

4  Where  indonement  is  denied  in  the  answer,  its  fbrm  and 
words  most  be  set  oat     Colhjf  v.  Farter .610^  513-14 

5.  Where  nsary  is  shown  in  the  transaction  in  which  a  note 
is  given  the  harden  is  npon  an  indorsee  to  prove  that  he 

is  a  hona  fide  parchaser.    Id^ 515 

6.  Defense  of  nsnry  kdd  to  be  establiahed.    Id. ^.^  510 

Kew  Trial.    See  Ebbob  Pbocbbdinos,  1, 3,  a.    Bbtibw,  8,7. 
NonsiLit.    See  Pbactiob. 

Notioe.    See  Assignments  fob  Crkditors,  3.    HioHWATa 

RJESCISSION. 
1.  Bakf$v.  Brwon 311 
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2.  Bwrkv.  Dem.p9ter 431 

3.  One  who  parchases  with  actual  notice  of  another's  claim 
it  anlject  thereto,  although  the  instrnment  apon  which 
the  daim  ia  founded  ia  not  recorded.    BaUtitack  v,  PaUan^  490 

Offioera.    See  Countt  €k>Miii88ioNSB8.    Municipal  Cospo> 

BATIOK&     Quo  WaBBANTO.     SHERIFFS. 

1.  WhUo  under  aec.  9,  ch.  64,  Iaws  1889,  a  candidate  for  of- 
floa  ia  not  eligible  to  be  tuperTisor  of  registration,  yet  one 
who  holds  the  latter  position  is  not  therehj  disqualified 
firom  election  to  office.    Staie  v.  Coigrave 391 

3.  Incumbent  holding  over  because  no  succesBor  has  been 
chosen,  must  requaliiy.    Id. 391-2 

Official  Bonds.    See  Bondb. 

Oniui  Frobandi.    See  Bona  Fidb  Pubchaseb.    Reasova- 
BLB  Doubt. 

1.  McEcQff  V.  Swayze • 316 

2.  Is  upon  plaintiff  in  action  on  contract  to  establish  both 
the  making  and  the  breach,  where  those  facts  are  in  issue, 
though  the  answer  contain  affirmatiTe  matter  in  the  form 

•f  argumentative  denial.    Id •« 317-18 

Opinions.    See  Judicial  Opinions. 
Psrties. 

1.  Owner  of  legal  title  is  a  necessary  party  in  suit  to  foreclose 

a  mechanic's  lien.     Green  v.  Sanford. 365 

2.  Judgment  creditor  is  not  a  proper  party  to  sue  ibr  penalty 
incurred  by  officer  at  execution  sale  for  taking  illegal  fees. 
Ilerv.  Ormdm 425 

8.  A  petition  in  the  name  of  '*  James  H.  Brookmlre  A  Go.'' 
is  not  demurrable  for  want  of  legal  capacity,  though  il 
may  be  for  defect  of  parties.    Brookmire  v.  i{oM..,.««,«,,.«281-2 

4.  All  signers  of  a  promissory  noto  should  be  Joined,  but  if 
failure  to  do  so  is  not  taken  sdrantsge  of  by  demurrer 
the  defect  ia  waived.    Beeler  v,  Fint  NaL  Bank 350 

6.  If  serrice  cannot  be  obtained  upon  all  parties  the  action 
may  proceed  against  those  ser?ed.    Id, 

Partitioiu    See  Bbfbbebs,  3. 

Partnership.    See  Pabtibs,  3. 

1.  Cemierv.  Draptr., • 870 

2.  Action  for  accounting;  existence  of  partnership  denied; 
testimony  conflicting;  yerdict  sustained,  ifajf  v.  GsAii ......  662 

8.  Debts  contracted  in  the  firm  name  need  not  be  filed,  as  a 
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claim  fli^nst  »  deoMied  fArtner's  Mtete  bot  eootlDiiM  m 
A  obaige  against  the  sarvi^iog  partirar.     WriglU  «.  Barton^  781 

Pfttents.    See  GomKMBNT  HoMssTKAOk 

Payment. 

Tender  Af  ebeck  isnot.     WaHarv.  Smd^ 661 

Benaltiei.   See  Ihtxbbbt,  1.    PABTin^a. 

Penitentiary.    See  Sbntknok. 

Phyaioiaaa.   See  Liquobs,  1. 

Pleading.    See  Cbihinal  Law,  7.   Etidenox,  a   Feaud,  9l 
JuDOMBNTS,  7.    Lost  Plsadings.   MonoN&   Neoo- 

TIABLB  iKSTBUKBHTBi  4.     PaBTIXB,  3.    PBACnOX,  2, 

3.    Bbplxvin,  3. 

1.  Facts  well  pleaded  aod  not  denied  are  admitted.    OpUqr 

V.  Wright ^^.  771 

2.  Afflrmatiye  matter  not  admissible  under  a  general  denial. 

8L  Ftt49v.  Qrem 800 

3.  Beplj  containing  matter  in  aToidanoe  of  or  ezplanatlcHi  of 
answer,  is  not  demorrable  as  stating  a  new  oaoseof  action. 
Ander  em  v,  IwUkof. 340 

4.  A  denial  in  an  answer  that  defendant  is  a  corporation 
formed  ander  the  laws  of  Nebraska,  is  not  a  denial  of  cor- 
porate capacity,  nor  a  defense  to  an  action  against  tndi 
defendant    8^  v.  Crmtford. 451-2 

5.  Where  a  petition  to  foreclose  a  tax  lien  states  ea  the  whole 
a  cansa  of  action  and  the  entire  petition  is  demorred  to, 
the  coort  will  not  discriminate  againat  tazea  whidi  are 
barred  hj  the  statnte  of  limitations.  Ltmpmtier  Omm^  «. 
MmbU^ .......•...••.•.• 752 

Polioemen.    See  Muktotpal  Cobpobatiosb,  2,  S. 

Police  Power.    See  Liquobs. 

Power  of  Attorney. 

Soit  by  grantee  of  real  estate  from  one  who  held  power  of 
attorney  for  that  parpose^  bat  defectiTe'  in  not  being  wit- 
nessed, to  reform  such  power;  decree  granting  reforma- 
tion and  confirming  )>laintiff 's  title  against  an  occapant 
with  a  qaitdaim  deed  from  the  original  grantor  of  the 
power.    MieheUan  V,  Hjfde «« ge 

Practice.    See  Adjoubnmbnt.    Dismisbau    IforKMni 

L  PlaintiiT  should  not  be  nonsnited  where  there  is  •▼idencs 
tending  to  snpport  his  canee  of  action.    Baydsa  a.  Otok^  679 

2.  It  Is  not  erroneons  for  the  trial  court,  in  view  of  a  pro- 
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poted  amandiBtiit  of  pleadings,  to  reftue  to  admit  proof 
•f  an  afflrmatiTe  defense  nnder  a  general  deniaL  Via  ike 
fk  Vam  Oomri.^ 154,  158 

8.  Nor  does  error  afflrmatiyely  appear  where  eTidence  is 
admitted  under  a  paragraph  of  a  pleading  though  a  mo- 
tion has  heen  made  to  strike  oat  such  paragraph  and  has 
been  OTerruled.    Id. 

PreferezLoe  of  Oreditors.   See  Assignmbivtb.  vob  Cred- 

IT0B8. 

1.  The  ezeeution  by  a  fUIing  debtor  of  separate  chattel 
mortgagee  upon  his  stock  of  merchandise  to  six  of  his 
numeipas  creditors,  securing  bona  fide  debts  and  contain- 
ing recitals  of  intention  to  prorate,  does  not  amount  to 
an  assignment  for  creditors.    HamUUm  v.  baaea^ 713-14 

S.  Instructions  In  oontroTersy  between  creditors,  approved, 
and  oTidence  found  to  sustain  the  yerdict.    Id 709,  714-15 

FreBUinption.    See  Witnesses,  6. 

Prinoipal  and  A^ent.    See  Summons,  4. 

1.  Bwrh  V.  Vempater. 430-1 

8.  Acts  of  agent  cannot  be  ratified  in  part.  EHerlp,  eU. ,  Co. 
fk  Frotkqf....^ 116 

8.  Contract  set  out  and  hdd  to  be  one  of  agency  and  not  of 
oonditionAl  sale;  and  which  it  was  not  necessary  to  file  in 
order  to  protect  the  prindpaL     Shaughneueg  «l  Lininger...  747 

4.  A  husband  has  no  authority  to  sign  a  due  bill  for  his  wife, 
in  settlement  of  olaims  against  their  son,  though  the  hus- 
band is  oondncting  a  business  for  and  in  Ihs  Basse  of  the 
wife^     OoU  9.  O'SriM......-.— — •^•^••MMMM 69-70 

A.  One  who  without  authority  signs  another's  name  to  a  due 
bill  does  not  become  personally  liable  thereon;  the  payee's 
remedy  is  an  action  for  damages.     Id ^ 70 

Prinoipal  and  Surety.    See  Bonds.    Chattel    Mort- 

OAOBB,  4.      MABBIBD  WoMBN,  1.      MOBTaAOBS,  2. 

1.  Cam  09tmtf  Bank  V.  Bricker 516 

8  Action  on  bond  of  insurance  agent;  eridence  found  not  to 
sustain  Terdict    Pft<n<sr  Jns.  Co.  sl  Wegmouth 202 

&  Where  Judgment  is  rendered  against  appellant  from  Jus- 
tioe^  to  district  court  in  an  action  on  an  account,  it  should 
likewise  be  rendered  against  ths  surety  on  his  appeal 
undertaking.     Banghart  v.  Lamk 5:^ 

4.  Defense  by  surety  on  note  that  payee  had  extended  time 
of  payment  without  his  consent;  finding  of  jury  to  the 
contrary  sustained.    Bederv.  PirH  Nat.  Bank 350 
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6.  SnratleB  am  %  bond  for  tlie  poformanoo  of  a  contracl  to 
erect  a  bailding  Ibr  the  ttate  art  Uablo  for  debts  ariiiiig 
under  a  proTisloa  hj  whieb  the  oontraetor  "  agreee  to  pay 
off  and  settle  in  fbll,  with  the  partiee  entitled  thereto,  all 
aoooante  and  dalma  that  may  become  due  by  reaaon  of 
laborers*  and  mechanics'  wages,  or  for  materials  ftunlshed 
or  oer?ices  rendered^"  ot&    SampU  «.  Sale •«.— • 320 

6.  Where  the  bond  of  a  bailding  contractor  is  written  npon 
the  bacte  of  the  contract  and  refeis  to  it,  bnt  Um  lattci^ 
throngh  oversight,  is  not  signed,  the  sureties  are  noTaiika* 
leas  estopped  to  deny  that  it  Is  the  contract    Ha^fdsm  sl 

C4^ec««»»»»»mM«— ••»••»•••—•—■•■■■■>■■»■■>■•—*••••»—•■■•—— ■•■■■■  Vfl  a 

7.  Changes  and  additions  in  plana  of  the  bnilding^  hdd^  to 
hare  been  anthorlaed  by  the  contract.    Id. 675-6 

8.  Failure  to  retain  a  required  peroentsge  of  the  amount  duo 
tag  wages  will  release  the  sureties,  bnt  such  defense  must 

be  pleaded.    Id •• •••—  677 

9.  The  mere  &ot  that  pay  men  ta  are  made  by  the  obligee  be* 
fore  the  expiration  of  the  statutory  time  for  filing  liena 

by  subcontractors  will  not  release  the  sureties.    Idm. 678-t 

FrioritieB.    See  Chattil  Mobtgaoes. 
Prisoners.   See  Oountibb,  % 
Prooess.    See  SuicxoNS. 
Proximate  Cause. 

Lamb  V,  BuUr ^  488 

Publio  Ofioers.   See  County  Ck>M]ii88ioHSBa    SHSRivnL 
Publio  Polioy. 

WKalen  v,  Brennan •• • ...m.*.  1S3 

Publio  Works.    See  Contraots. 

A  proTision  ia  a  contract  for  the  erection  of  a  bnildlag  to 
the  atate,  by  which  the  contractor  ''agreea  to  pay  off  and 
settle  in  fall,  with  the  parties  entitled  thereto,  all  accounts 
and  claims  that  may  become  due  by  renaon  of  laborera' 
and  mechanics'  wages,  or  for  materials  fbmisbed  or  serr- 
ices  rendered,''  eto.,  Is  within  the  powers  of  the  board  of 
publio  lands  and  buildings,  and  sureties  oa  the  bond  for 
the  performance  of  such  contract  are  liable  to  debts  ari^ 
ing  under  such  proTlsion.    SampU  v.  Ale.......M..*M*.M..«  fl90 

Quantum  Keruit* 

Wed  a.  VMnPeU ^    fS 

Quo  Warranto. 

1.  Relator  muat  show  better  title  than  incumbenl  Blate  «. 
Boyd 435,  437 
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2.  Volantary  abandonment  ot  office  bj  incambent  holding 
OTer  hj  yirtae  of  chum  that  hie  sacceeaor  is  ineligible,  dii- 
qaalifles  each  partj  from  farther  proeecating  as  relator. 
Id ^....^....^ 437-40 

Hailroads.  See  Eminent  Dohaih.    Injunotionb,  3.   Bight 
OP  Way. 

1.  Obetrncting  track;  criminal  prosecution  for.     Weineck$ 

V.  State 14 

2.  All  highway  crossiDgi  must  be  kept  in  good  repair  and 
oompanj  is  liable  to  owner  of  a  hone  which  is  ii^i^i^  ^^ 

a defectiTe  crossing.    B.  4t  M,  E.  Co.  v.  Koonce.^ 479 

3.  Damages  from  oonstmction  of,  may  be  recoTered  by  holder 
of  contract  for  purchase  of  abutting  property,  thoagh 
holder  of  the  legal  title  should  be  Joined.    F.^  E,  A  M.  F. 

E,  Co.  9.  SetrigM. - 256-7 

Batification.    See  Pbincipal  and  Agent,  2. 

Samhorger  v.  Sanford^ 498 

Beal  Estate.    See  Boundabibs.    Poweb  of  Attobney. 
Contract  to  exchange,  held,  properly  rescinded  for   fraad. 
Armstrong  v.  Hdfrieh • 358 

Beal  Estate  Agents. 

1.  Judgment  for  plaintiff  in  action  for  commissions  sustained. 

8L  Felix  V.  Groen^ 800 

2.  Instructions  in  action  by,  for  commissions,  approved. 
Burkholder  v,  Fonner^ 3-4 

8.  Incompetent  in  such  action  to  ask  the  purchaser  of  the 
property  from  whom  and  upon  whose  representations  he 
purchased.    Id. ....••• •««•      3 

Beasonable  Doubt. 

1.  Instruction  defining,  held,  erroneous.    Childiv,  8tat§. 237 

2.  An  instruction  that  '*  if  you  find  the  defendants  tendered 
a  reasonable  doubt,"  etc,  is  erroneous  in  shifting  the  bur- 
den of  proof  upon  the  accused.     Burger  v.  State .•••  401 

BeceiTers.    See  Supbeme  Coubt. 

Beoording.    See  Assignments  fob  Cbeditobs,  2.    Chattel 

MOBTQAOES,  4.      FBAUDULENT  Ck>NyETANC]C9,  6. 

Beooupment. 

Firat  NaL  Bank  v.  Security  NaL  Bank 80 

Bedemption.    See  Tax  Titles. 

Beferees. 

1.  Should  sign  bills  of  exceptions  where  eTideuce  is  taken 
before  them,     mialen  v.  Brennan 153 
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2.  Where  exceptions  to  report  of,  are  witlidrawD,  ^jeotioD 
caoDot  be  made  in  the  vapreme  court  that  certain  findings 
are  not  smtained  by  tbe«Tidence.    Id,.,, ••129, 153 

3.  Are  eabject  to  the  joriadiction  of  the  district  court,  and 
it  may  reqnin  them  to  account  for  funds  arising  from 
partition  sales  and  improperly  withheld  by  theoi.    Fuller 

V.  ityan.. 184 

4.  Where  time  ibr  report  of,  is  extended,  it  will  be  presumed 
oa  roTiew  to  have  been  made  in  accordance  with  such  ex- 
tension.    Snnonv.  WUliams 382 

ft.  Where  Judgment  is  entered  according  to  referee's  conclu- 
sions of  law,  the  aTideacs  not  being  presenred  by  bill  of. 
exceptions,  the  supreme  court  cannot  consider  whether 
eridence  supports  finding^.    Id 381 

Heformation.    See  Power  of  Attobnky. 

Beinstatement.    See  Dismissal. 

Relocation.    See  County  Skats,  0. 

BemonstraiLoe.    See  Liquobs,  2,  3. 

Bemoyal.    See  County  Seats. 

Bemoval  of  Causes. 

1.  An  action  against  a  United  States  marshal  for  damages 
exceeding  $2,000  for  wrongful  levy  is  removable.  Howard 
9,8U%oa$i 770 

2.  But  defendants  must  plead  Justification,  and  a  mere  gen- 
eral denial  is  insuificient    Id, 

3.  An  interyenor  acquires  only  that  right  of  remoTal  which 
belonged  to  the  original  party.    Id, 771 

4.  Order  for,  by  federal  Judge,  not  receiyed  by  state  Judge 
until  jury  has  been  accepted  is  too  late.  Angltk-Ameriean 
Provifion  Co.  v,  Evatu,, 47 

5.  Where  such  order  fails  to  show  a  ground  for  remoTal,  and 
the  petition  upon  which  the  order  was  granted  is  not  pre- 
sented to  the  state  court,  the  latter  may  retain  Juriadic- 
tion  of  the  eauae.    Id. 

Beplevin.    See  Costs.    EnBBNOg,  a    Saubb,  4,  & 

1.  Bartholomew  V.  FUher,^ 96 

2.  BaiUbaek  v.  Patton 490 

8.  Petition  in,  examined  and  approved.  TooOe  v.  Fbrtl  NaL 
Bank.,. 869 

4.  Demand  not  necessary  in  action  of,  against  aberiif  who 
has  wTongAilly  attached.     Whitney  r.  Levim 447 
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6.  Special  damagw  Id,  miui  be  ezpresBly  pleaded.    Id, 
6.  Damages  Atfltf  exoeeBi?e.    Id, 

Heply.    See  MonoKS.    Plbadinos,  3. 

Bes  Adjudioata.    See  Mandamus,  3. 

1.  Decree  quieting  title  held  a  bar  to  an  action  of  ejectment. 
Oregorf  v.  Kenyan 647«8 

2.  Where  former  Jadgment  ie  relied  upon,  it  moat  be  pleaded. 
Id.. 649 

3.  Where,  in  an  action  for  abnse  of  proceaa  and  wrongful  otIo- 
tion,  all  parties  charged  with  the  act  are  Joined,  the  satis- 
faction  bj  one,  of  a  judgment  against  him  after  he  has 
demurred  for  mi^oinder,  is  a  bar  to  farther  recovery.  Bry- 
ant V.  Reed ••• 720 

Hescission.    See  Real  Estats.    Sales,  4,  e. 

One  who  has  purchased  two  lots  with  notice  of  the  claims 
of  an  occupant  of  one  of  them,  whose  rights  are  beliOTed 
to  haTe«been  forfeited  by  default  in  payment,  cannot  after- 
ward  rescind  his  purchase  because  such  occupant  has  been 
decreed  to  be  the  owner.     Kitnmel  r.  Scott 493 

Betum.    See  Summons,  1. 

BeTiew.    See   Bills  of   Exceptions,   1.    Final   Obdkb. 

JUDOMBNTB,  5.      MANDAMUS,  4.      RSVERBBS,  4. 

1.  Yerdict  against  dear  weight  of  eridence  will  be  set  aside. 
AmUman  v,8cheeU •• 819 

2.  Objections  not  raised  below  are  unavailing  in  supreme 
court    Biekardaon  c.  Smith...  ...• •• 695 

3.  Verdict  will  not  be  set  aside  unless  against  clear  weight 
of  evidence,  where  testimony  is  conflicting.     Slodgett  v. 

MeMwrtry„ 782 

4.  Verdict  will  not  be  set  aside  because  it  seems  contrary  to 
the  bare  preponderance  of  eyidence.     Conner  v.  Draper  ..•  870 

6.  In  criminal  cases  where  eyidence  is  conflicting,  verdict 
will  be  set  aside  if  against  the  evidence.  MeNamee  v. 
State 299 

6.  Objections  ignored  in  motion  fbr  new  trial  cannot  be  flrst 
raised  in  supreme  court    ISvereU  v.  TidbalL •  806 

7.  While  omission  of  motion  for  new  trial  will  prevent  a  re- 
view of  proceedings  at  trial,  it  will  not  Justify  a  dismissal 

of  error  proceedings.    Shiekle  v.  KmU 572 

8.  Verdict  of  Jury  upon  disputed  questions  of  flict  is  flnaL 
Boachv,  Hawhinoon 858 

9.  Errors  not  excepted  to  will  not  be  considered.     Id, 660 
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10.  TeBtimony  must  be  offered  to  have  ruling  thereon  re- 
viewed.    Id 661 

Qtrman  Ins.  Co,  v.  Hffnum.. 7(K^ 

11.  Instrnctions  and  docnmentary  eyidenoe  will  not  be  oon- 
Bidered  anlesB  preeerred  in  bill  of  exceptions.    Schneider 

V.  Ikmhling 661 

BM$  9.  Hunt 658 

Conner  v.  Draper.* 872 

Peters  v%  isof^M. ..•••••••. •...«•    R4 

12.  Where  oosto  have  been  improperly  taxed  to  the  complain- 
ing witoesB  in  a  oriminal  proeecntion,  a  motion  to  retax 
ia  not  necenairy  in  order  that  he  may  have  the  order  re- 
viewed on  error.    Bwrton  e.  StoJU 127 

BeylTor. 

1.  An  action  to  set  aside  a  deed  and  to  qaiet  title  may, 
where  plaintiff  dies  intestate,  be  revived  in  the  name  of 
his  heirs.     Bakes  e.  Br€wn 304,  312-13 

3.  Mode  of,  by  conditional  order  is  not  exclusive;  onder  sec 
46  of  CkKle,  action  may  be  revived  by  filing  sapplemental 
pleadings  «nd  serving  samm^ms.    Id. 313 

Bight  of  Way. 

Where  a  conveyance  of  land  one  hundred  feet  in  width  is 
made  to  a  railroad  company,  "  its  sncceaMrs  and  assigns, 
for  right  of  way  and  for  operating  its  railroad  only,"  and  a 
portion  of  snch  strip,  forty-two  and  one-half  feet  wide,  is 
conveyed  to  another  company,  which  lays  track  thereon, 
the  latter  is  an  additional  harden,  and  the  original  owner 
may  recover  damages  therefor.  Blakelg  v.(l^K.AN.R.  Os.,  384 

Boadg.    See  Hiohwath 

Bobbery. 

In  prosecution  for,  where  evidence  tends  to  prove  larceny 
from  person  only,  accused  cannot  be  convicted  of  petit  lar- 
ceny.    Brewnv.  State 449 

Bales.    Bee  Damagbb,  1,  3.    F&acdulent  Oostbtangbb,  8, 
5.    Pbincipal  and  Agbkt,  3.    Warbantt. 
1«  Goods  sold  to  and  retained  by  defendant  leaving  an  un- 
paid balance;  judgment  in  his  favor  in  action  for  purchase 
price  reversed,  though  he  set  up  warranty  and  inferior 
quality.     Star  Lubricating  (HI  Works  v.  WkOs^ 542 

%  Where  by  a  contract  for  the  sale  of  cattle  part  of  the 
price  is  paid  down,  and  the  remainder  is  to  be  paid  at  de- 
livery, the  seller  may  insist  on  cash  payment  aad  cannot 
be  compelled  to  accept  a  check  requiring  his  own  indorse- 
ment    WaUerv.  Beed 561 
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3.  In  such  case,  where  the  leller  is  without  fanlt,  if  the  par- 
chaser  refuses  to  proceed,  he  cannot  recover  back  the  pay- 
ments already  adyanced  by  him.    Id. 663 

4.  Where  goods  are  sold  upon  credit  indnoed  by  frandolent 
representations  of  purchaser  as  to  his  financial  ability,  the 
vendor  may  rescind  and  replevy  within  a  reasonable  time 
after  the  discovery  of  the  fraud.    Tootle  v.  First  Nat  Bank, 

863,  867 

5.  Where  part  payment  has  been  made  by  the  vendee,  but 
he  has  sold  some  of  the  gooda  to  innocent  parties,  the 
vendor  may  retain  so  much  of  the  payment  as  will  equal 
the  value  of  the  goods  so  disposed  of.  Id, 868 

6.  Where  the  vendee  mortgages  sadh  goods  solely  to  secure  a 
pre-existing  debt,  the  mortgagee  is  not  a  honaJUe  purchaser 

80  as  to  retain  the  goods  against  the  vendor.    Id., 868-9 

Secret  Ballot.    See  Australian  Ballot  Law. 

Sentenoe.    See  Criminal  Law,  U. 

1.  Term  of  imprisonment  in  penitentiary  dates  from,  and  not 
firom  delivery  of  prisoner  to  warden.     In  re  Fuller 681 

S.  Where  a  sentence  of  imprisonment  for  life  is  commuted 
"  to  nine  years  of  actual  time  in  the  penitentiary,"  the 
prisoner  cannot  in  addition  daim  the  benefits  of  the  ''good 
time  act "  so  as  to  reduce  his  sentence  to  less  than  nine 
years.  In  re  Hall., 209 

Benrioe.    See  Summons. 

Set-Off.    See  Ckrtifioatbs  of  Deposit,  4.    County  Board, 
2.    Mechanics'  Libnb,  1. 
Unsettled  account  pleaded  as,  against  action  on  note;  verdict 
for  defendant,  kM,  not  sustained  by  the  evidence.    Stoker 
V.  BegoU m*. •*•••••••—••••. ••••••••.•••  107 

Shareholders.    See  Corporations. 

Sherifb.    See  Counties,  2. 

1.  Are  entitled  only  to  the  five-cent  mileage  allowed  by  sec 
6,  eh.  28,  Comp.  Stats.,  for  serving  election  notices,  and 
cannot  charge  an  additional  per  diem  therefor.  Loffan 
Of.  V.  Doan..., • • 105 

S.  Where  notices  of  two  elections  are  posted  at  the  same 
time,  mileage  can  be  charged  for  but  one  trip.    Id 106-7 

Slander. 

Evidence  is  admissible  that  defendant  uttered  the  alleged 
slanderous  words  at  other  times  before  the  suit  than  those 
stated  in  the  petition.     MeClet^han  v.  Seid 478 
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Special  Damages. 

^•yer  9.  Cok 813 

Special  Iieg;islation. 

8taU  9,  WmUott.^ 92 

Stare  Deoiais. 

Daviav.  State^ 658 

Lincoln  Rapid  TrantU  Co,  9.  RundU •« 669 

Statute  of  Limitations.    See  Limitation  of  AonoH& 

Statutes.     See  Table,  oNle,  p.  zli     Austbalian  Ballot 
Law.    Liquobs,  1,  e. 

1.  An  act  whose  pioTinoiia  are  geneiml  will  doI^  if  aToida- 
ble,  bs  m  oooetriMd  as  to  affect  the  inort  particular  aad 
poeitiva  ptoTieioae  of  a  prior  act  on  the  same  saljeei. 
/odlmmv.  Wnikimgion  (k 686 

2.  Legislative  conttmction,  thongh  uot  conclusive  upon  the 
ooarU,  is  entitled  to  great  weight.    Id^ 688 

3.  The  actof  February  18, 1867  (aeca.  4112-16,  CooaoL  Stats.), 

is  not  repealed  by  sec.  T7  of  the  general  roTenne  law.   Jdl,  680 

4.  The  act  of  March  30, 1889,  sec  175,  Ciim.  Code,  does  not 
conflict  with  sec.  11,  art.  3,  Const,  since  the  crime  of  as- 
sault to  inflict  a  great  bodily  iidn'Ti  mentioned  in  said 
section,  is  a  new  and  snbstantiTe  oflbnse,  and  the  act  does 
not  constitute  an  amendment    8miik  v.  8laU^ 689 

Street  Bailways.    See  Ikjukotionb,  3. 

Streets.    See  Mwioipal  Cobpobatiosts,  1. 

Stock.    See  CoBTOBATtoira. 

Summons.    See  Jusncs  of  the  Pbacb,  2. 

1.  Officer's  return  may  be  contradicted,bni  it  must  be  by  a 
clear  showing.     WiUon  v.  SMpman ...m  673 

2.  Order  qnashing,  is  not  a  final  order.    SUmdard  DittQHm§ 

Co.  V.  Freyhan 434 

PerHnger  v.  Tinkle.^,., $-7 

8L  In  an  action  against  husband  and  wifii  complete  serrioa 
must  be  made  on  the  latter;  mere  deliTOiy  of  the  writ  to 
the  husband  to  be  handed  to  the  wife  is  insniBcient  thongh 
she  is  at  the  time  in  view  of  the  ofllosr.    BoUidey  «.  Brmm,  236 

4.  Where  a  foreign  oorpMation  contracts  a  debt  in  this  state, 
serTioe  on  the  managing  agent  is  soAeient,  thongh  he  is 
but  temporarily  in  the  state.    fleRp  e.  Water-worka  0»....  806 

Supreme  Court.  See  Appeal.   Ebbob  PBooBBPuros.  Ba- 

VIEW. 

Sec.  2,  art  6,  Const.,  fixing  jurisdiction  of;  is  btoad  enaogh 
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to  aathorize  the  appointment  of  bank  receivers  bj  the 
oonrt,  as  provided  by  sec.  14,  ch.  8,  Ck>mp.  Stats.  State  v. 
Exchange  Bank 201-2 

See  Pbincipal  and  Subbty. 
Surprise.    See  Tbial,  3. 
Syllabus.    See  Am bndmbnt.    Judicial  Opinions. 

Tax  Titles.    See  Adybbsb  Possbssion.    Plbadino,  5. 

1.  Where  a  county  has  purchased  property  at  tax  sale,  it  is 
entitled  to  foreclose  the  lien.    Lancaster  Co.  v.  Tt-imble 752 

2.  Plaintiff  held  entitled  to  redeem,  and  tax  deeds  heid  not  to 
convey  title.    Sharp  v.  Brown 406 

3.  Where  property  once  sold  for  taxes  has  been  redeemed, 
the  tax  purchaser  cannot  be  deprived  of  his  redemption 
money  by  the  conuty  treasurer  because  an  action  has  been 
begun  against  the  county  to  have  the  taxes  declared  il- 
legal.    Slate  V.  Snyder 345,  347 

4.  Purchaser  at,  who  subsequently  accepts  redemption  money 
for  the  property,  is  estopped  to  claim  title  as  against  those 
who  pay  it.    Tanow  v,  SneUing 282-3 

5.  Where  the  holder  of  a  tax  certificate  fails  to  publish  re- 
demption notices  at  the  times  prescribed  by  statute,  he 
will  not  be  entitled  to  a  tax  deed.     State  v,  Oayhart 194-5 

Taxation. 

The  county  board  is  authorized  to  make  a  special  levy  to 
provide  for  the  payment  of  Judgments  against  the  county 
since  the  levy  for  general  expenses.  Jaekeon  v.  Waohing- 
ton  Cb- 680 

Tender. 

Offer  of  check  is  not.     Walter  v.  Reed 551 

Torts.    See  Rbs  Adjudicata,  3. 
Transcript.    See  A^pbal,  3. 

Trial.    See  Instbuctions.    Lost  Pleadings. 

1.  Order  of  proof  is  largely  discretionary  with  trial  court 
McCleneghan  r.  RHd 478 

2.  Acceptance  of  jury,  though  not  sworn,  is  commencement 
of,  and  subnequent  order  of  removal  to  federal  court  is  too 
late.     Anglo- American  Provision  Co,  v,  Evans 47 

3.  Surprise  and  absence  of  material  witnesses,  held,  Kufflcient 
groond  for  reversiil  and  new  trial.     Maddox  v.  Cleary 586 

4.  Questions  asked  of  the  defendant  in  a  criminal  prosecu- 
tion, as  to  alleged  crimes  unconnected  with  that  charged, 
held,  i m proper  and  prej  ndicial.     EUiott  r.  State 50-1 

61 
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Tmste. 

Where  land  subject  to  a  mortgage  la  sold  to  certain  parties, 
each  of  whom  takes  an  aliquot  share,  while  the  title  to  the 
whole  is  taken  in  the  name  of  one,  he  holds  it  in  trust  for 
the  others,  and  in  case  of  a  defidencj  aflmr  foreclosare 
each  owner  would  he  liable  in  proportion  to  the  amonntof 
his  shara.    Be^noldt  v.  DieUf 271-2 

Ultra  Vires*    See  Public  Works. 

Undertaking.    See  Principal  and  Surktt. 

Undue  Influence.    See  Dbkd& 

Deed  held  to  haye  been  obtained  by.    Kithcart  v.  Larimore^  278-9 

Usury.    See  Intkrbst.    Nsootiable  Instrcmentb,  5, 6. 

Variance.    See  Criminal  Law,  7. 

Wwih  V,  Buck.^ 703 

Vendor  and  Vendee.     See   Damages,  3.    Mortqaoes. 

Rescission.    Sales. 
Venue. 

1.  Of  crimes;  how  proven.     Weineeke  v.  Stale 24 

3.  Where  a  debtor  absconds  and  an  attachment  is  issued 
against  his  property,  the  action  may  be  brought  in  the 
county  of  his  former  residence.     Cfandy  v.  JoUy 536 

Verdict.    See  Criminal  Law,  17.    Lost  Pleadings. 

1.  May  be  directed  where  evidence  fails  to  support  plaintiff's 
cause  of  action.     Hnrrimm  v.  SUpee 433 

S.  Testimony  of  Jurors  is  inadmissible  to  vitiato  a  verdict  on 
the  ground  that  it  was  rendered  because  of  ill-will  or 
other  cause  essentially  inhering  in  the  yerdict  itwlf. 
Johmon  V.  ParroUe 30-1 

Villages.    See  Municipal  Corporations,  1. 

Voluntary  Payment.    Qee  Exemptions,  t2. 

Voters  and  Voting.    See  Elections. 

Waiver.     See   Action    Pending.     Agistaifnt,  2.    Insur- 
ance, 3.    Jurisdiction.     Pakties,  4.    Warranty. 
Weeiv.  VanPeft $3 

Warranty.    See  Sale. 

Where  a  written  warranty  of  a  reaper  provides  that  if  the 
machine  proves  defective  prompt  written  notice  shall  be 
given  to  the  ageot  and  time  allowed  to  send  a  party  to  re- 
pair the  machine,  a  sabstantial  compliance  with  these  pro- 
visions is  necessary  and  the  purchaser  waives  defects  by 
.    refusi  ng  to  permit  repair.    Sandwich  Mfy.  Co.  v.  Feary.  ..415-16 
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Wills. 

1.  TraD0cript  of  record  of  ooanty  court  is  competent  eyideDoe 
to  prove  will  and  probate.  F,y  E,  4t  M.  V.  B.  Co.  c.  Set- 
right 256 

8.  Under  aece.  144-46,  ch.  23,  Com  p.  Stats.,  it  ie  not  neceesary 
that  the  original  of  a  foreign  will  be  filed  in  the  county 
coart.    Id, 

Witnesses.    See  Dbposittons.    Verdict,  2. 

1.  May  refresh  memories  from  copies  of  writings  made  at 
the  time  of  the  oocnrrenoes  testified  to  if  originals  are  lost. 
Anderoon  v.  Imhoff. 343 

8.  Sec.  329  of  the  Code,  which  concerns  the  competency  of 
one  who  has  a  direct  legal  interest  in  the  result  of  an  ac- 
tion in  which  the  adverse  party  is  the  repreMentative  of  a 
decedent,  applied.    Bakeiv.  Brown 309-10 

3.  An  instrnction  that  the  interest  of  an  accused  in  a  crimi- 
nal case  should  be  considered  in  weighing  his  testimony 

is  not  erroneous.     Johnson  v.  State 262 

4.  Statement  by  one  witness  that  he  does  not  remember  a 
fact  testified  to  by  a  second  witness  to  have  been  brought 
to  the  former's  knowledge  is  not  a  denial  thereof  Baiie* 
hackv.  Patton 492 

5.  One  who  has  assisted  the  county  clerk  in  searching  his 
office  for  a  deed  left  there  for  record  is  a  competent  wit- 
ness to  prove  the  loss  thereof.     Buchanan  v.  Wiee..., 700 

S.  Testimony  of  an  old  resident  of  the  county  that  he  had 
never  heard  of  the  witnesses  to  a  certain  deed  in  contro- 
vemy,  c»upled  with  the  fact  that  their  attestation  was 
made  in  another  state,  is  sufficient  to  raise  a  presumption 
that  such  witnesses  are  absent  from  the  county  and  to 
authorize  proof  of  the  execution  of  the  deed  by  other  evi- 
dence.    Id. 701-2 

Words  and  Phrases. 

1.  '^Exclusive."    8  nders  r.  Stnte 877 

2.  **  Month."     Brown  V.  WUliavM 386 

3.  **  Reasonable  doubt"     Childs  v.  State 237 

4.  ** Relocation."    Solomon  v.  Fleming,. 40,43 

Work  and  Labor. 

1.  Evidence  in  action  for,  reviewed,  verdict  sustained.  Frnn- 

hen  V,  Eller. 664 

2.  Action  on  building  contract,  testimony  coiifiicting,  Judg- 
ment affirmed.     Jones  V.  Sherman 452 

Writs.    See  Summons. 
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